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STATE  OF   INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1 899,  IN  THE 
EIGHTY-THIRD  AND  EIGHTY-FOURTH  YEARS  OF  THE  STATE. 


The  Wabash  Railroad  Company  v,  Cregan, 

Administrator. 

[No.  2.635.    Filed  October  8,  1899.] 

Action. — Death,— Right  to  Recover  for  Death  of  Brother. — Pecuni- 
ary Loss. — An  action  cannot  be  maintained  by  an  administrator  to 
recover  damages,  under  §285  Bums  1894,  for  the  death  of  his  intestate 
for  the  benefit  of  the  brothers  of  the  deceased,  where  the  deceased 
was  under  no  legal  obligation  to  contribute  to  their  support,  }iad 
not  done  so,  and  no  fact  existed  forming  a  reasonable  expectation 
of  pecuniary  benefit  to  them  from  the  continuance  of  his  life. 

From  the  Carroll  Circuit  Court.     Reversed. 

Stuart  Bros.  &  Ilammond,  Pollard  &  Pollard  and  E. 
P.  Hammond^  Jr,^  for  appellant. 

J.  F.  Hanlyy  W,  R.  Wood,  1).  W.  SimmSy  M.  A.  Ryan, 
and  J.  H.  Gouldy  for  appellee. 

Black,  J. — The  appellee,  Patrick  Cregan,  administrator 
of  the  estate  of  Henry  Cregan,  deceased,  brought  his  action 
against  the  appellant  to  recover  damages  for  the  death  of 
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his  intestate  caused  by  the  negligence  of  the  appellant^  iin- 
.der  the  statute,  §285  Burns  1894,  §284  Horner  1897. 
There  was  a  general  verdict  for  the  appellee,  his  damages 
being  assessed  at  $600.  The  jury  also  found  specially  upon 
particular  questions  of  fact,  stated  to  them  in  writing  in  the 
form  of  interrogatories,  upon  the  requests  of  the  parties. 
The  motion  of  the  appellant  for  judgment  in  its  favor  on  the 
special  findings  in  answer  to  interrogatories,  notwithstand- 
ing the  general  verdict,  was  overruled,  and  judgment  was 
rendered  upon  the  general  verdict. 

In  the  complaint  it  was  alleged,  that  the  decedent  at  the 
time  of  his  death  was  thirty-two  years  of  age,  and  was  en- 
gaged in  buying  and  selling  cattle,  and  in  the  butcher  busi- 
ness in  the  city  of  Lafayette;  that  he  was  an  expert  in  the 
knowledge  of  said  business,  and  was  earning  money  at  the 
rate  of  $100  per  month  in  such  business  at  the  time  of  his 
death;  that  he  left  him  surviving  as  his  sole  and  only  heirs 
at  law  his  brothers,  James  Cregan  and  Patrick  Cregan;  and 
that  said  brothers  were  dependent  upon  him  for  their  sup- 
port and  for  the  profitable  conduct  of  their  business  at  the 
time  of  his  death.  It  was  not  claimed  in  the  complaint  that 
the  deceased  had  rendered  any  service  for  either  of  his  broth- 
ers except  as  above  mentioned,  and  it  was  not  alleged  that  he 
had  contributed  any  money  or  property  to  the  support  of 
either  of  his  brothers. 

The  jury  specially  found  that  the  appellee's  intestate  was 
a  man  of  ordinary  intelligence,  thirty-two  years  of  age  at  the 
time  of  his  death ;  that  for  some  time  before  his  death  his  oc- 
cupation was  that  of  a  butcher  and  cattle  buyer;  that  James 
Cregan  and  Patrick  Cregan  mentioned  in  the  complaint  are 
his  brothers;  that  James  Cregan  was  forty-two  years  of  age 
and  Patrick  Cregan  was  thirty-eight  years  of  age;  that  up 
to  and  for  some  time  before  the  intestate's  death,  he  was 
working  for  his  brother  Patrick  Cregan  and  receiving  for  his 
services  his  board,  washing,  and  $75  per  month  from  said 
Patrick;  that  the  intestate  did  not  have  any  income  except 
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what  he  so  received  for  his  said  services  from  his  brother 
Patrick  Cregan;  that  the  intestate  did  not  give  any  of  his 
income  received  from  said  Patrick  Cregan  or  otherwise  to 
said  Patrick  Cregan;  that  the  intestate  did  not  contribute 
anything  to  said  James  Cregan;  that  the  intestate  at  the  time 
of  his  death  did  not  leave  any  personal  estate;  that  he  did 
not  die  the  owner  of  any  real  estate  except  an  interest  in 
some  real  estate  which  he  derived  from  his  father  and 
mother;  that  his  said  two  brothers  are  ordinarily  able-bodied 
men  and  able  to  support  themselves. 

In  this  class  of  cases,  only  pecuniary,  or  material  compen- 
sation to  the  beneficiaries  can  be  recovered  as  damages. 
Boardy  etc.,  v.  Legg,  93  Ind.  523,  47  Am.  Kep.  390.  'TDam- 
ages  cannot  be  recovered  for  the  death  of  a  human  being, 
except  by  or  for  the  benefit  of  those  who  are  supposed  to 
have  sustained  a  sensible  and  appreciable  pecuniary  loss 
therefrom.  Pecuniary  loss,  not  to  the  estate  of  the  deceased 
person,  but  to  those  who  had  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right,  or  of  duty,  or  from  a  recog- 
nized sense  of  obligation,  from  the  continuance  of  the  life, 
is  the  foundation  of  the  action.*^  Louisville^  eic.^  R.  Co.  v. 
OoodykoontZy  119  Ind.  111. 

While  it  is  not  necessary  to  the  maintenance  of  such  an 
action  as  the  one  at  bar  that  the  deceased  should  have  been 
under  a  legal  obligation  to  render  the  beneficiaries  support, 
it  is  important  that  their  relation  and  situation  be  shown 
with  a  view  of  affording  a  basis  upon  which  to  determine  the 
amount  of  pecuniary  loss  sustained.  Pennsylvania  Co.  v. 
TAllyj  73  Ind.  252;  Louisville^  etc.,  R.  Co.  v.  Wright^  134 
Ind.  609;  Chicago^  etc.,  R.  Co.  v.  Branyan,  10  Ind.  App. 
670. 

In  an  action  by  a  parent  for  the  death  of  his  child,  there 
can  be  a  recovery  only  for  the  pecuniary  injury  the  father 
has  sustained,  and  to  enable  him  to  recover  full  damages  for 
the  service  of  the  child  during  its  minority,  such  damages 
must  be  declared  for  and  demanded.  Pennsylvania  Co.  ▼. 
Lilly,  supra. 
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Where  the  beneficiaries  are  minor  children  of  the  de- 
cedent, pecuniary  compensation  for  the  loss  of  the  parent's 
care  and  training  to  the  children  constitutes  an  element  of 
damages.     Board,  etc.,  v.  L^gg,  93  Ind.  523. 

In  Louisville,  etc,  R.  Co,  v.  Bud',  116  Ind.  566,  it  was 
said  that  the  law  will  imply  substantial  pecuniary  loss  in 
some  amount  to  the  wife  and  child  from  the  death  of  one 
who  sustained  the  relation  of  husband  and  father  to  them, 
and  who  was  at  the  time  presumably  receiving  wages  and 
was  therefore  able  to  discharge  his  obligation  to  support 
those  dependent  upon  him;  and  that  when  the  relation  of  the 
decedent  to  those  for  whose  benefit  the  suit  is  being  prose- 
cuted has  been  shown,  and  his  obligation,  disposition  and 
ability  to  earn  wages  or  conduct  business,  and  to  care  for, 
support,  advise,  and  protect  those  dependent  upon  him,  the 
matter  is  then  to  be  submitted  to  the  judgment  and  sense  of 
justice  of  the  jury. 

It  has  been  held  (Korrady  v.  Lake  Shore,  etc.,  R.  Co., 
131  Ind.  261),  that  where  the  complaint  shows  a  wrongful 
killing  without  contributory  fault,  and  that  the  decedent 
left  a  widow  and  infant  children  surviving  him,  a  cause  of 
action  is  stated,  although  it  is  not  directly  alleged  that  the 
surviving  kin  folks  sustained  actual  damages;  that  the  legal 
presumption  is  that  infant  children  are  entitled  to  the  bene- 
fit of  the  father's  services  and  that  the  wife  is  entitled  to  the 
benefit  of  the  services  and  assistance  of  her  husband,  and  that 
such  services  are  of  value  to  her  and  her  children ;  that  where 
the  intestate  leaves  a  widow  and  infant  children,  the  impli- 
cation of  law  is  that  they  sustained  some  injury  which  the 
wrong-doer  must  compensate  in  damages,  the  amount  of 
which  depends  upon  the  evidence. 

By  the  terms  of  the  statute,  the  damages  "must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin."  The  existence  of  such  beneficiaries  capable 
of  taking  under  the  statute  must  be  alleged  and  proved,  to 
sustain  the  action.     The  purpose  of  the  statute  is  to  provide 
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pecuniary  compensation  for  the  beneficiaries  designated  by 
the  statute,  which  is  to  be  recovered  and  held  by  the  per- 
sonal representative  as  a  trustee  for  such  beneficiaries. 
Jeffersonvilley  etc.,  R.  Co.  v.  Hendricks j  41  Ind.  48,  77; 
Stewart  v.  Terre  Haute^  etc.,  B.  Co.,  103  Ind.  44. 

The  administrator  sues  in  his  representative  character. 
Clore  V.  Mclntirej  120  Ind,  262.  The  beneficiaries  men- 
tioned in  the  complaint  are  to  be  regarded  as  the  equitable 
plaintiffs,  and  if  there  is  no  right  of  recovery  for  them  by  the 
trustee,  the  action  must  fail.  In  LouisvilUj  etc.y  R.  Co.  v. 
Wright^  134  Ind.  509,  where  the  deceased  was  an  adult  who 
left  surviving  as  his  only  heirs  a  father  and  mother,  the  court 
said  the  measure  of  damages  must  be  different  from  that  in  a 
case  where  the  deceased  has  left  a  widow  whom  he  would 
have  lyeen  under  legal  obligation  to  support  during  her  life, 
and  children  whom  he  would  have  been  under  like  obliga- 
tion to  support  during  their  minority;  and  the  court  re- 
marked upon  the  fact  that  in  the  case  before  it  the  deceased 
was  under  no  legal  obligation  to  support  the  next  of  kin  for 
whose  benefit  the  suit  was  prosecuted;  saying,  also,  that  in 
the  course  of  nature  it  was  not  probable  that  they  would 
have  survived  him  and  thus  have  become  his  heirs,  nor 
could  the  court  presume  that  he  would  not  have  married;  and 
that  the  pecuniary  loss  recoverable  in  cases  where  the  de- 
ceased left  no  widow  or  children  must,  of  necessity,  depend 
upon  the  particular  circumstances  surrounding  each  case. 

In  Diehold  v.  Sharp,  19  Ind.  App.  474,  481,  we  had  oc- 
casion to  say  that  the  mere  existence  of  relationship  of  par- 
ent or  brother  or  sister  to  the  intestate,  in  connection  with 
her  capacity  to  earn  for  herself  a  certain  amount  weekly  and 
the  probability  that  she  would  have  lived  for  a  certain  pe- 
riod, could  not  furnish  a  reasonable  basis  for  the  calculation 
of  pecuniary  loss  to  her  kindred;  and  that  whatever  might 
be  said  in  an  action  for  the  benefit  of  relatives  dependent  as 
a  wife  or  child,  the  assessment  of  damages  in  a  case  like  the 
one  then  before  this  court  (where  the  deceased  person  was  an 
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adult  woman  who  left  surviving  her  a  f ather,  .two  brothers 
and  a  sister)  must  proceed,  not  merely  upon  the  pecuniary 
ability  of  the  deceased,  but  rather  upon  the  anticipations  of 
pecuniary  benefit  which  the  surviving  next  of  kin  are  shown 
to  have  had  reasonable  ground  to  indulge.  See,  also,  Com* 
mercial  Club  v.  Hillikery  20  Ind.  App.  239. 

In  Mason  v.  Bertramy  18  Ont.  1,  which  was  an  action  by 
an  administrator  for  the  death  of  his  son  through  the  defend- 
ant's negligence,  the  court,  proceeding  upon  the  rule  that  it 
was  incumbent  upon  the  plaintiff  to  show  that  there  was  a 
reasonable  expectation  of  pecuniary  or  material  benefit  or 
advantage  by  reason  of  the  continuance  of  the  life  of  the  in- 
testate, held  that  there  could  be  no  recovery  under  evidence 
showing  that  the  son,  who  was  over  twenty-one  years  pld, 
up  to  a  very  short  time  before  he  commenced  working 
for  the  defendant  to  earn  money  to  buy  books,  had  been  liv- 
ing with  his  father  and  working  as  most  young  men  do,  that 
it  was  intended  that  he  should  study  for  the  medical  pro- 
fession, his  father  to  pay  the  expenses  of  such  education  and 
maintenance  while  he  was  preparing  for  that  profession,  and 
that  the  son  while  not  attending  college  or  in  the  office  of  a 
medical  practitioner,  learning  his  profession,  would  perform 
work  at  home  with  his  father  and  the  family. 

In  Baltimorey  etc.,  R.  Co.  v.  State^  63  Md.  136,  proof  of 
a  reasonable  expectation  of  pecuniary  benefit  or  advantage 
from  the  continuance  of  th«  life  of  the  person  killed  being 
held  sufficient  to  support  the  action,  the  deceased  made  her 
permanent  home  with  her  adult  married  daughter,  one  of 
the  plaintiffs,  and  attended  to  the  housework  and  looked 
after  the  children,  while  her  daughter  was  away  at  work, 
and  these  services  enabled  the  daughter  to  work  out  con- 
stantly, whereby  she  earned  $6  a  week,  and  after  the 
mother's  death  the  daughter  was  not  able  to  go  out  to  work, 
because  she  had  no  one  to  take  care  of  the  house  and  chil- 
dren. It  was  held,  that  the  value  of  the  services  of  the  de- 
ceased was  the  measure  of  damages,  and  not  what  the  daugh- 
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ter  might  earn  by  going  out  to  work,  the  court  remarking 
that  by  getting  some  one  to  perform  the  services  rendered 
by  the  mother,  the  daughter  might  still  go  and  work. 

In  Demarest  v.  Little,  47  N.  J.  L.  28,  the  measure  of 
damages  being  held  to  be  the  pecuniary  injury  consisting  of 
the  deprivation  of  a  reasonable  expectation  of  pecuniary  ad- 
vantage which  would  have  resulted  by  a  continuance  of  the 
life  of  the  deceased,  a  partnership  in  business  existed  at  the 
death  of  the  deceased  between  him  and  his  adult  sons  and 
his  son-in-law.  All  the  partners  gave  attention  to  the  busi- 
ness, and  the  capital  was  furnished  by  the  deceased.'  His 
death  dissolved  the  partnership  and  deprived  the  surviving 
partners  of  such  benefit  as  they  had  derived  from  his  credit, 
capital,  skill  and  reputation.  It  was  said  by  the  court,  that 
''the  injury  thus  resulting  is  not  within  the  scope  of  this 
statute,  which  gives  damages  for  injuries  resulting  from  a 
severance  of  the  relation  of  kinship  and  not  of  contract.  No 
damages  could  be  awarded  on  that  ground." 

In  the  case  before  us,  it  affirmatively  appears  that  there 
was  no  reasonable  ground  to  indulge  any  anticipation  of  pe- 
cuniary benefit  or  material  aid  measurable  in  money  to- 
James  Cregan.  And  the  same  is  true  as  to  Patrick  Cregan, 
unless  such  anticipation  might  be  based  on  a  conjecture  as 
to  the  profits  he  might  derive  from  service  to  be  rendered  by 
the  intestate  under  the  contract  existing  between  them.  The 
service  rendered  for  Patrick  was  not  gratuitous,  but  was  to 
be  paid  for  by  Patrick,  the  compensation  being  designated. 
We  will  not  presume  that  the  agreed  compensation  was  less 
than  the  value  of  the  service,  but,  on  the  contrary,  we  ought 
probably  to  proceed  upon  the  presumption  that  the  value  of 
the  service  was  the  price  agreed  upon  between  the  parties  to 
the  contract.  At  all  events,  the  loss  suffered  by  Patrick  was 
not  one  caused  by  the  deprivation  of  a  pecuniary  advantage 
which  he  had  a  reasonable  ground  to  anticipate  from  his  kin- 
ship with  the  deceased,  but  was  a  loss  of  hired  service  which 
might  be  obviated  by  employing  another  person  equally 
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competent  to  perform  the  service.  The  statute  was  not  in- 
tended to  compensate  such  losses.  Whether  or  not  the  law 
will  conchisively  presume  some  pecuniary  injury  where  the 
deceased  left  a  widow  or  minor  children,  or  where  the  action 
is  by  a  parent  for  the  death  of  a  minqr  child,  it  would  seem 
that  no  pecuniary  loss  whatever  can  be  implied  from  the  mere 
fact  that  those  for  whom  the  personal  representative  seeks 
damages  were  older  brothers  of  the  deceased,  who,  being 
under  no  legal  obligation  to  contribute  to  their  support,  had 
i\ot  done  so,  and  where  there  exists  no  fact  forming  a  basis 
for  a  reasonable  expectation  of  pecuniary  or  material  bene- 
fit from  the  continuance  of  his  life.  In  such  case  there  can 
be  no  reason  for  holding  the  personal  representative  entitled 
to  recover  nominal  damages. 

The  judgment  is  reversed,  with  instruction  to  the  court 
below  to  sustain  the  appellant's  motion  for  judgment  in  its 
favor  on  the  special  findings  in  answer  to  interrogatories, 
notwithstanding  the  general  verdict. 

Henley,  J.,  absent. 


Scale  kt  al.  v\  State,  ex  rel.  Kight  et  al. 

[No.  2,650.     Filed  October  3,  1899.] 

Appbal  and  Error.— Facf«  Arising  after  Rendition  of  Judgment 
Appealed  from. — A  judgment  against  a  guardian  for  pension  monej 
received  by  him  for  his  ward  will  be  reversed  on  appeal  where, 
pending  the  appeal,  the  pension  department  set  aside  the  ward's 
title  to  the  pension  money. 

From  the  Vigo  Circuit  Court.     Reversed. 

D.  N,  TayloTy  McNutt  &  McNutt  and  0.  /.  Eisner,  for 
appellants. 

S,  M.  Houston  and  Sawyer  &  Rhevhyy  for  appellees. 

CoMSTOCK,  C.  J. — This  action  was  brought  by  the  State  of 
Indiana  6n  the  relation  of  Purley  Kight  against  Wilson  II. 
Soale,  guardian  of  the  relator,  and  Andrew  Grimes,  James 
N.  Phillips,  and  Charles  Monninger,  his  bondsmen.     The 
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cause  was  put  at  issue,  a  trial  resulting  in  a  judgment  in  favor 
of  appellee  against  all  the  defendants,  in  the  sura  of  $100,  and 
against  the  defendants  Wilson  H.  Soale,  Andrew  Grimes 
and  Charies  Monninger  for  the  further  sum  of  $400.  In 
the  assignment  of  errors,  the  action  of  the  court  is  chal- 
lenged in  its  rulings  upon  the  several  demurrers  filed  to  the 
complaint,  and  to  the  answer,  and  upon  the  motion  for  a  new 
trial.  For  reasons  which  will  hereinafter  appear,  we  do  not 
consider  the  questions  discussed. 

The  following  are,  in  part,  the  facts  disclosed  by  tlie 
record :  John  F.  Eight,  who  had  been  a  private  in  the  85th 
Indiana  Volunteer  Infantry  in  the  war  for  the  suppression 
of  the  rebellion,  died  in  March,  1880,  leaving  a  widow  and 
two  children,  Ida  and  a  son,  Purley  Kight,  surviving  him. 
At  the  death  of  the  father  the  son  was  four  years  old.  Soon 
after  this  event  he  was  abandoned  by  his  mother  and  be- 
came an  inmate  of  the  Asylum  for  the  Poor  of  Vigo 
county,  Indiana.  Appellant  Soale  was,  during  several  years 
prior  and  subsequent  to  1888,  engaged  in  prosecuting  claims 
for  pensions  before  the  Interior  Department  of  the  United 
States  Government,  and  after  some  years  of  search  and  in- 
vestigation procured  evidence  to  the  satisfaction  of  the  Pen- 
sion Department  that  the  relator  in  this  case  was  the  son  of 
the  dead  soldier,  and  by  reason  of  such  relation  entitled  to 
a  pension.  The  appellant  was  duly  appointed  and  qualified 
by  the  judge  of  the  circuit  court  as  his  guardian,  and  as  such 
guardian  received  for  the  use  and  benefit  of  the  relator 
from  the  Pension  Department  the  sum  of  $887.  He  con- 
tinued to  act  as  such  guardian,  paying  certain  sums  of  such 
money  to  the  relator  from  time  to  time,  until  he  attained  the 
age  of  twenty-one  years,  when  the  relator  demanded  pay- 
ment of  the  balance  remaining  in  the  hands  of  the  appellant. 
They  did  not  agree  as  to  the  amount  of  such  balance  and 
this  suit  followed. 

At  the  trial  of  the  cause  the  controlling  question  was  the 
amount,  if  any,  due  the  relator.     Counsel  for  appellee  earn- 
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estly  insist  that  the  lower  court  committed  no  error  in  anj 
of  the  rulings  to  which  appellant  excepted  and  which  are 
discussed  on  this  appeal^  but  they  frankly  concede  that  since 
*  this  appeal  was  taken,  the  Pension  Department  has  set  aside 
the  relator's  title  to  the  pension  money,  and  that  since  the 
foundation  of  the  judgment  is  gone,  they  can  not  ask  the 
court  to  affirm  that  judgment.  To  affirm  the  judgment 
would  be  inequitable,  because  it  would  be  to  award  the  re- 
lator that  to  which  it  is  conceded  he  has  no  claim«  It  has 
been  held  in  the  following  cases  that  if  facts  (undisputed) 
occur  since  the  judgment,  which  makes  its  enforcement 
inequitable,  the  defendant  should  be  permitted  to  avail  him- 
self of  .such  facts  in  some  way.  Weaver  v.  Mississippi,  etc.y 
Co.,  30  Minn.  477,  16  N.  W.  269;  Chisholm  v.  State,  42 
Ala.  527;  Aetna  Ins.  Co.  v.  Aldrich,  38  Wis.  107;  Heckling 
V.  Allen,  15  Fed.  196;  Wetmore  v.  Law,  34  Barb.  516; 
Clark  V.  Rowling,  3  Comst.  216;  Baker  v.  Judges,  etc, 
4  Johns.  (N.  Y.),  191;  Oilchrist  v.  Comfort,  26  How.  Pr. 
894. 

It  is  proper  to  say  that  the  record  discloses  no  censurable 
conduct  in  the  prosecution  of  the  claim  for  the  pension  upon 
the  part  of  the  appellant;  nor  does  it  appear  that  the  relator 
intended  any  fraud  upon  the  Government.  Like  the  person 
now  found  to  be  Purley  IGght,  he  was  left  an  orphan  at  an 
early  age.  Because  of  his  poverty  he  became  an  inmate  of 
the  same  county  asylum.  He  seems  to  have  been  only  the 
victim  of  misfortune. 

In  view  of  the  undisputed  facts,  we  are  of  the  opinion  that 
the  appellant  should  have  the  benefit  of  the  action  of  the 
Commissioner  of  Pensions  in  setting  aside  the  relator^s  title, 
and  for  that  purpose,  the  judirment  is  reversed  and  the  trial 
court  instructed!  g;.nt  a  neTtrial. 

Henley,  J.,  absent. 
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DURAND  &  KaSPKB  COMPANY  V.  ROOKWELL  BT  AL. 

[No.  2,775.    Filed  October  4,  1899.  J 

Pbinoipal  and  Subett.— Bond.— (Tuaranfy.-^A  bond  ezeovited  by  a 
■aleeman  and  his  suretiee,  conditioned  that  the  Baleeman  should 
faithfully  account  for  and  pay  over  or  deliTer  unto  his  employer  all 
moneys,  securities  or  other  personal  property  coming  into  his  pos- 
session or  control,  is  a  contract  of  suretyship,  and  not  a  collateral 
S^uaranty.    jip.  II-IS, 

Samb. — Bond, — Action  on, — ^Where  by  the  terms  of  a  bond  the  sure- 
ties are  jointly  bound  with  the  principal  as  original  promisors,  the 
liability  of  all  the  obligors  in  the  bond  accrues  at  the  same  time, 
and  arises  from  one  breach  of  the  same  contract,    p,  13, 

Sams. — Bond. — Contracts. — A  condition  in  a  contract  entered  into  by 
a  salesman  with  his  employer  that  he  would  conform  to  any  and  all 
rules  now  in  force  or  hereafter  established  by  the  employer  for  the 
conduct  of  its  business  is  broad  enough  to  iu  elude  a  requirement 
that  the  salesman  should  collect  the  money  for  goods  he  HimfA*^ 
aold.   p,  13, 

From  the  Lake  Circuit  Court.     Reversed. 
Thomas  J.  Wo'odj  for  appellant. 

Robinson,  J. — Suit  on  a  bond  executed  by  Rockwell,  as 
principal,  and  appellees  Rudolph  and  Raasch  as  sureties. 
Judgment  in  appellees'  favor.  The  grounds  of  the  motion 
for  a  new  trial  were  that  the  finding  and  judgment  were  con- 
trary to  the  evidence  and  the  law.  Overruling  this  motion 
is  the  only  error  assigned. 

In  1890,  rppellee  Rockwell  entered  into  a  contract  with 
H,  C.  &  0.  Durand.  By  the  terms  of  the  contract  it  was 
provided  that  the  firm  engaged  Rockwell  to  sell  goods.  Rock- 
well was  to  pay  his  own  expenses  and  receive  in  lieu  of  all 
other  compensation  forty-five  per  cent,  of  the  profits  on  sales 
of  goods  made  by  him  or  to  his  trade;  to  draw  his  share  of 
profits  only  as  fast  as  the  bills  upon  which  the  profits  were 
made  were  collected  in;  the  firm  to  be  final  judge  of  all 
credit  given  customers;  Rockwell  to  use  his  best  efforts  to 
avoid  losses  and  help  collect  difficult  accounts,  and  to  pay 
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forty-five  per  cent,  of  all  losses  and  bad  debts,  all  allowances 
and  reclamations,  all  needful  expense,  costs  and  fees;  and 
carry  his  proportion  of  all  suspended  and  delayed  accounts; 
and  to  conform  to  any  and  all  rules  the  firm  might  make 
for  the  conduct  of  its  business. 

In  January,  1894,  the  firm  organized  into  the  appellant 
corporation.  Afterwards  Rockwell  executed  a  bond  to  ap- 
pellant with  appellees  Rudolph  and  Raasch  as  sureties  on 
the  bond.  The  bond-  was  executed  by  "W.  C.  Rockwell,  as 
principal,  and  J.  Martin  Rudolph  and  Paul  E.  Raasch,  as 
sureties,"  and  was  conditioned  as  follows:  "The  condition 
of  the  above  obligation  is  such  that  whereas  the  above  bound 
W.  C.  Rockwell  has  been  assigned  to  the  position  of  sales- 
man  by  Durand  &  Kasper  Co.,  and  whereas  during  the 
term  of  employment,  oi*  at  some  time  subsequent  thereto, 
there  may  come  into  the  hands  or  control  of  the  said  W.  C. 
Rockwell  moneys,  securities,  or  personal  property  of  some 
kind  belonging  to  Durand  &  Kasper  Co.,  or  in  which  they 
may  be  interested;  now,  therefore,  if  the  said  W.  C.  Rock- 
well shall  well  and  truly,  without  loss  or  delay,  faithfully 
account  for  and  pay  or  deliver  over  unto  the  said  Durand 
&  Kasper  Co.,  all  such  moneys,  securities,  and  other  personal 
property  so  coming  into  his  possession  or  under  his  control, 
and  shall  not  divert  or  retain  any  portion  thereof  upon  any 
pretext  whatever,  then  in  that  case  the  above  obligation  to 
be  void,  and  otherwise  to  remain  in  full  force  and  effect." 

We  have  not  been  favored  with  any  brief  by  appellee,  but 
we  are  informed  by  appellant's  brief  that  the  real  contro- 
versy is  the  legal  effect  of  the  bond,  and  that  the  bond  was 
held  to  be  a  contract  of  guaranty.  Appellant's  counsel 
insist  that  the  bond  is  a  contract  of  suretyship,  and  we  think 
their  view  the  correct  one.  The  bond  shows  an  original 
undertaking  on  the  part  of  appellees  Rudolph  and  Raasch, 
and  not  a  collateral  guaranty.  They  did  not  undertake  to 
pay  any  damages  resulting  from  Rockwell's  default;  but 
they  undertook  to  do  the  thing  Rockwell  had  promised  to  do 
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in  the  event  he  failed.  *  Thus  this  court  said  in  Wheeler  v, 
RohreVy  21  Ind.  App.  477:  "In  a  strict  collateral  guaranty, 
the  guarantor  does  not  undertake  to  do  what  the  principal  is 
bound  to  do,  but  he  undertakes,  in  the  event  the  principal 
fails  to  do  what  he  has  promised,  to  pay  damages  for  such 
failure.  A  guarantor  undertakes  to  pay  such  damages  as 
result  from  the  principal's  default  A  surety  undertakes  to 
do  the  particular  thing  if  the  principal  fails.  See  Nading 
V.  McGregor,  121  Ind.  465,  470,  6  L.  R.  A.  686;  Newconib, 
etc.,  Co.  V.  Emerson,  17  Ind.  App.  482;  Conduitt  v.  Ryan, 
3  Ind.  App.  1;  Lane  v.  Mayer,  15  Ind.  App.  382;  Bryant 
V.  Stoid,  16  Ind.  App.  380;  Brandt  Sur.  &  Guar.  (2nd 
ed.),  §1." 

The  sureties  bound  themselves  jointly  with  the  principal 
as  original  promisors  and  gave  a  right  to  sue  them  jointly 
with  the  principal.  The  liability  of  all  the  obligors  in  the 
bond  accrues  at  the  same  time  on  the  same  instrument,  and 
arises  from  one  breach  of  the  same  contract.  See  Burns  v. 
Singer  Mfg.  Co.,  87  Ind.  541;  Morgan  v.  Smith,  etc.,  Co., 
73  Ind.  179;  Shearer  v.  Peale,  9  Ind.  App.  282;  McMillan 
V.  Bank,  32  Ind.  11,  2  Am.  Rep.  323. 

It  appears  from  the  record  that  but  one  contract  was  made, 
and  that  w^hen  the  firm  became  a  corporation  this  contract 
was  continued  by  consent  of  the  parties.  The  bond  refers 
to  a  contract,  and  as  this  was  the  only  contract  made,  refer- 
ence mui?t  have  been  had  to  it  in  the  bond.  From  the  lan- 
guage used,  it  was  certainly  contemplated  at  the  time  the 
bond  was  execut^d  that  money  belonging  to  appellant  might 
cnmo  into  Rockwell's  hands  under  his  employment.  The 
bond  was  made  with  Reference  to  the  contract,  and  the  con- 
tract provides  that  during  his  engagement,  Rockwell  agrees 
to  conform  to  any  arid  all  rules  now  in  force  or  hereafter  es- 
tablished by  appellant  for  the  conduct  of  its  business.  This 
clause  is  broad  enough  to  include  a  requirement  that  Rock- 
well should  collect  the  money  for  goods  he  himself  sold;  and 
money  thus  coming  into  his  hands  would  be  within  the  terms 
of  the  bond. 
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There  is  undisputed  evidence  in  flie  record  that  Kockwell 
had  collected  money  belonging  to  appellant  which  he  failed 
to  pay  over.  We  think  the  finding  is  contrary  to  the  evi- 
dence; and  that  appellant's  motion  for  a  new  trial  on  that 
ground  should  have  been  sustained. 

Judgment  reversed. 

Henley,  J.,  absent. 


Western  Union  Telegraph  Company  v.  Henley. 

[No.  2,589.    FUed  October  5,  1899.] 

Appeal  A2n>  Error. — Harmless  Error, — Overruling  a  demurrer  to  » 
bad  paragraph  of  complaint  is  not  reversible  error,  where  it  appears 
from  the  record  that  the  recovery  was  upon  another  paragraph. 
pp.  15t  16. 

Telegraph  Companies.— /Sunday  Messages.  —  Failure  to  Transmit. 
— Damages. — Complaint. — A  complaint  in  an  action  to  recover  dam- 
ages for  failure  to  transmit  a  telegraph  message  which  discloses 
that  the  contract  was  made  on  Sunday  must  show  a  reasonable 
necessity  for  sending  the  message  on  that  day,  and  that  the  tele- 
graph company  had  notice  of  the  necessity,    pp.  16,  17. 

Same. — Sunday  Message. — Necessity. — Notice. — ^The  reasonable  neces- 
sity for  sending  a  telegraph  message  on  Sunday,  and  the  notice 
thereof  to  the  company,  may  be  shown  by  the  contents  of  the  dis- 
patch itaelf ,  and  if  the  language  of  the  message  be  not  sufficient  for 
such  purposes,  the  same  may  be  shown  by  the  averment  of  ex- 
trinsic facts  in  the  complaint  in  an  action  for  damages  for  fulure 
to  send  a  telegraph  message  contracted  for  on  Sunday.  •  pp.  17-20, 

&AXB.^Sunday  Message—Necessity. — JVbftee.— A  telegraph  message 
which  stated  that  the  sender  would  arrive  in  the  city  where  the 
sendee  resided  at  a  certain  time,  does  not,  on  its  face,  show  a  reason- 
able necessity  for  its  transmission  on  Sunday,    p.  19, 

SAXR.Sunday  Message. — Failure  to  Transmit. — Complaint. — Neces- 
sity.— Notice. — A  complaint  against  a  telegraph  company  for  failure 
to  transmit  a  message  on  Sunday,  which  Contains  facts  indicating 
a  reasonable  necessity  for  delivering  it  on  that  day,  but  which  does 
not  show  that  the  company  was  informed  of  such  facts,  is  bad  on 
demurrer,    pp.  19,  20. 

Same. — Sunday  Message. — Damages  cannot  be  recovered  from  a  tele- 
graph company  for  its  failure  to  transmit  a  message  on  Sunday  in 
violation  of  law.    p.  to. 

SAUE.Sunday  Message.— Necessity. —  Evidence.— In  the  trial  of  an 
action  against  a  telegraph  company  for  its  failure  to  send'a  dispatch 
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on  Sunday  informing  the  person  to  whom  it  was  addressed  that  her 
sister  would  arrive  at  a  certain  time*  evidence  that  the  company's 
agent  was  informed  at  the  time  the  message  was  delivered  to  him 
for  transmission,  that  the  sender  was  anxious  to  have  the  message 
go  at  once,  as  her  mother,  who  lived  with  the  sister  to  whom  the 
message  was  directed,  was  on  her  death-bed,  is  sufficient  to  show  a 
reasonable  necessity  for  sending  the  message  on  Sunday,  p.  21. 
Telbgraph  Companies. — Failure  to  Transmit  Message. — Damages, — 
Proximate  Cause. — A  telegraph  message  informing  the  person  to 
whom  it  was  directed  that  the  sender  would  arrive  in  the  city  where 
the  former  lived  at  a  certain  time,  over  a  certain  railroad,  was  deliv- 
ered to  the  company's  agent  with  the  request  that  it  be  sent  at  once, 
as  the  sender's  mother  was  on  her  death-bed  at  the  home  of  the 
sender's  sister,  to  whom  the  message  was  directed.  The  company 
failed  to  transmit  the  message,  and  the  sender  brought  suit  for 
damages  and  obtained  a  verdict  upon  the  theory  that  damages  were 
recoverable  for  mental  distress  and  nervous  prostration  suffered  by 
plaintiff  by  reason  of  the  fact  that  no  person  met  her  when  she 
arrived  at  the  railway  station.  Held,  that  such  a  consequence  could 
not  have  been  reasonably  anticipated  by  the  parties  at  the  time  the 
contract  was  made  as  the  result  of  the  breach  of  it,  and  that  dam- 
ages cannot  be  recovered  therefor,    pp,  $B'S6. 

From  the  Lawrence  Circuit  Court.     Reversed. 

Louden  &  Louden^  &  0.  Pickens^  8.  N.  Chambers y  G. 
W.  MooreSj^  G.  H.  Fearons  and  R,  P.  Davidsoriy  for  appel- 
lant. 

J.  E,  Henley  and  J.  B.  Wilson^  for  appellee. 

Black,  J. —  The  complaint  of  the  appellee,  Flora  Henley, 
against  the  appellant,  contained  two  paragraphs.  In  the 
first  it  was  sought  to  recover  the  statutory  penalty  of  $100 
for  failure  to  transmit  a  certain  telegraphic  message  with 
impartiality  and  in  good  faith  and  in  the  order  of  time  in 
which  it  was  received.  In  the  second  paragraph  the  appellee 
demanded  special  damages  for  like  failure.  A  demurrer  to 
each  paragrai^  for  want  of  sufficient  facts  was  overruled. 

It  is  suggested  by  the  appellee  that  it  appears  from  the 
record  that  the  verdict  in  favor  of  the  appellee  was  based 
upon  the  second  paragraph  alone,  and  that  therefore  the 
question  as  to  the  sufficiency  of  the  first  paragraph  of  the 
complaint  is  immaterial.     In  the  second  paragraph  as  orig- 
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inally  filed  the  appellee  demanded  judgment  for  special 
damages  in  the  sum  of  $1,000.  This  paragraph  was 
amended  so  as  to  make  demand  for  judgment  in  the  sum  of 
$1,896  as  special  damages.  In  the  general  verdict  the  jury 
found  for  the  plaintiff,  and  assessed  her  damages  in  the  sum 
of  $5,000.  The  jury  found  specially  in  answer  to  one  of 
the  interrogatories  submitted  to  them,  that  the  appellee  sus- 
tained damages  in  the  sum  of  $5,000  "by  reason  of  no  one 
meeting  her  at  the  train  when  she  arrived."  Pending  a  mo- 
tion for  a  new  trial,  the  appellee  entered  a  remittitur  for  all 
the  sum  awarded  by  the  verdict  except  $1,895,  the  amount 
demanded  as  damages  in  the  second  paragraph  of  the  com- 
plaint, and  for  this  sum  the  court,  after  overruling  the  mo- 
tion for  a  new  trial,  rendered  judgment. 

We  think  it  sufficiently  appears  from  the  whole  record 
that  the  recovery  was  upon  the  second  paragraph  alone,*and 
therefore  we  agree  with  counsel  that  there  could  be  no  re- 
versible error  in  the  overruling  of  the  demurrer  to  the  first 
paragraph. 

In  the  second  paragraph  of  complaint  it  Vas  shown  that 
the  message  was  delivered  to  the  appellant's  agent  at  Green- 
castle  Junction,  and  the  contract  was  made  witK  him  for  its 
transmission,  on  Sunday,  the  1st  day  of  September,  1895, 
and  it  was  sought  in  the  pleading  to  show  that  the  transmis- 
sion of  the  dispatch  on  that  day  was  a  work  of  necessity.  The 
message  set  forth  in  the  pleading  was  as  follows:  "Green- 
castle  Junction,  Ind.,  Sept.  1st,  1895.  To  Violet  Chollar, 
IfJOG  Vermonr  Ave.,  N.  W.,  Washington,  D.  C.  Arrive 
Baltimore  and  Potomac,  Monday,  1 :80  p.  m.  Flora."  It 
was  alleged,  "that  it  was  necessary  that  said  dispatch  should 
be  transmitted  on  said  1st  day  of  September,  1895,  in  order 
to  relieve  suffering,  avert  harm,  and  prevent  serious  loss  of 
health  and  life,  and  that  defendant's  agent  at  said  Green- 
castle  Junction  then  and  there  had  knowledge  of  such 
nocossitv." 

ff 

The  appellee  in  her  complaint  based  upon  the  contract, 


\ 
\ 
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having  expressly  shown  it  was  a  contract  made  on  Sunday, 
for  the  transmission  of  a  telegraphic  dispatch  on  that  day, 
and  having  attempted  to  show  that  the  contract  relied  upon 
was  not  void  under  the  statute  by  stating  matter  intended  to 
bring  it  within  the  exception  expressed  in  the  statute,  it  was 
necessary  to  the  sufficiency  of  the  pleading  that  the  validity 
of  the  contract  be  properly  shown  thereby.  The  invalidity 
of  the  contract  was  not  a  matter  of  defense,  but  the  burden 
was  upon  the  plaintiff  to  state  facts  establishing  its  validity. 
Western  Union  Tel  Co.  v.  Yopst,  118  Ind.  248. 

In  such  esse  it  is  essential  for  the  avoidance  of  the 
statutory  inhibition  of  such  a  contract  made  on  Sunday,  that 
there  existed  a  reasonable  necessity  for  sending  the  message 
on  that  day  and  that  the  telegraph  company  had  notice  of 
that  necessity.  This  reasonable  necessity  and  also  the  notice 
thereof  to  the  company  may  in  many  cases  be  sufficiently 
shown  by  the  contents  of  the  dispatch  itself;  and  if  the  lan- 
guage of  the  message  be  not  sufficient  for  such  purposes,  the 
necessitv  and  the  notice  to  the  company  may  be  shown  by 
the  averment  of  extrinsic  facts.  Western  Union  Tel.  Co. 
V.  Yopsty  supra.  In  that  case  the  court  quoted  approvingly 
from  Flagg  v.  InhahitantSy  etc.,  4  (^ish.  243,  the  following 
language:  "By  the  word  'necessity'  in  the  exception  we 
are  not  to  understand  a  physical  and  absolute  necessity;  but 
a  moral  fitness  or  propriety  in  the  work  and  labor  done,  un- 
der the  circumstances  of  any  particular  case,  may  well  be 
deemed  necessity  within  the  statute.'* 

While  it  is  sufficient  to  constitute  the  reasonable  necessity 
which  will  bring  the  case  within  the  exception  expressed  in 
the  statute  if  there  be  a  moral  need  or  propriety  under  the 
circumstances  of  the  particular  case,  yet  the  fact  that  it  will 
be  conducive  to  pecuniary  profit  or  business  success,  or  \vill 
subpcrve  the  convenience  of  the  sender,  is  not  sufficient  to 
constitute  such  reasonable  necessity,  and  a  dispatch  whose 
contents  would  sufficiently  notify  the  company,  on  a  day 
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other  than  Sunday,  of  the  importance  of  promptness  in  for- 
warding and  delivering  it,  and  of  the  character  of  the  dam- 
age which  might  reasonably  be  apprehended  from  delay  or 
failure  to  transmit,  might  not  be  sufficient  to  apprise  the 
company  of  the  reasonable  necessity  of  transmitting  the 
same  dispatch  if  presented  on  Sunday.  If  the  sending  of  the 
message  is  necessary  "in  order  to  relieve  suffering,  and  avert 
harm  and  prevent  serious  loss  of  health  and  life",  and  the 
company's  agent  when  he  receives  the  dispatch  has  knowl- 
edge of  such  necessity,  either  from  the  contents  of  the  mes- 
sage or  from  extrinsic  facts  of  which  he  has  information, 
this  will  be  sufficient  to  validate  the  contract. 

A  Sunday  message  as  follows:  '^eet  the  E.  T.  train  at 
3  o'clock,"  did  not  show  on  its  face  that  its  subject-matter 
concerned  anything  in  the  nature  of  charity  or  necessity. 
Willingham  v.  Western  Union  Tel.  Co.y  91  Ga.  449,  18  S. 
E.  248. 

A  message,  the  object  of  which  was  to  apprise  the  sender's 
mother  that  a  certain  friend  of  the  family  would  be  with  her 
to  take  dinner  in  company  with  the  sender,  was  held  to  be 
wholly  wanting  in  any  character  of  necessity  or  charity,  and 
the  court  expressed  the  opinion  that  neither  of  these  char- 
acters is  to  be  assumed  by  mere  presumption  and  without 
any  proof  whatever.  Western  Union  Tel,  Co.  v.  Hutchr 
esony  91  Ga.  252,  18  S.  E.  297. 

In  Western  Union  Tel.  Co.  v.  Yopsty  118  Ind.  248,  it  was 
held  that  a  message  reading,  "Bring  forty  dollars  if  you 
want  record,"  did  not  show  a  reasonable  necessity  for  sending 
the  dispatch  on  Sunday. 

In  Rogers  v.  Western  Union  Tel.  Co.,  78  Ind.  169,  41 
Am.  Kep.  558,  the  message  for  the  transmission  of  which  the 
contract  was  made  on  Sunday,  was,  "Come  up  in  morning; 
bring  all."  It  was  said  by  the  court  that  upon  their  face 
these  words  implied  a  friendly  invitation  to  visit  the  sender, 
and  that  such  a  message  could  not  be  regarded  as  a  "work  of 
necessity"  within  the  i^aeaning  of  our  statute. 
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The  message  set  forth  in  the  complaint  bore  as  a  signature 
a  feminine  Christian  nanie,  and  by  its  terms,  if  transmitted, 
would  inform  the  sendee,  named  Violet  ChoUar,  that  the 
sender  would  arrive  at  Washington  by  the  Baltimore  and 
Potomac  Railway  the  next  day  at  1:30  p.  m.  On  its  face 
the  message  did  not  disclose  the  purpose  of  the  journey  or 
ipdicate  the  age  or  condition  of  the  sender  or  sendee  or  the 
relation  between  them,  or  whether  the  sender  was  traveling 
alone  or  with  an  escort  or  with  others  under  her  care.  It 
did  not  purport  to  be  a  request  for  any  person  to  meet  her 
or  to  provide  a  conveyance  for  her.  It  did  not  show  that 
it  was  sent  in  response  to  any  message  or  suggest  the  illness 
of  any  person,  or  a  desire  that  the  coming  of  the  sender 
should  be  communicated  to  any  person  besides  the  sendee. 
It  was  a  simple  announcement  of  the  time  of  the  sender's 
expected  arrival  in  Washington,  and  the  purpose  to  be  ac- 
complished by  sending  it,  so  far  as  it  showed,  might  have 
been  such  that  its  seliding  could  not  be  regarded  as  a  neces- 
sity within  the  meaning  of  the  statute.  Its  sending  might 
be  a  means  of  furthering  convenience,  or  promoting  a  polit- 
ical purpose  or  a  business  undertaking,  or  might  be  a  mere 
courtesy  not  specially  demanded  by  any  exigency,  and 
which,  however  proper,  might  have  been  as  well  performed 
on  another  day.  We  think  it  can  not  properly  be  said  that 
a  reasonable  necessity  was  shown  in  the  contents  of  the  mes- 
sage. Th^  pleader,  possibly  taking  this  view,  sought  to 
show  by  the  allegation  of  extrinsic  matter  taken  in  connec- 
tion with  the  contents  of  the  dispatch  the  necessity  and 
notice  thereof  to  the  company.  In  addition  to  the  allega- 
tion which  we  have  quoted  the  pleader  further  on  in  the 
complaint  stated  some  facts  which  indicated  a  reasonable 
necessity,  but  did  not  show  that  the  company  was  informed 
oi  such  facts.  No  attempt  to  show  notice  to  the  company 
was  made  except  in  the  language  above  quoted. 

It  is  the  office  of  a  pleading  under  the  code  procedure  to 
state  issuable  facts,  to  show  what  was  done  or  what  was  not 
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done,  80  that  looking  to  the  acts  and  omissions  stated,  the 
court  may,  by  applying  the  law  thereto,  determine  whether 
a  cause  of  action  or  a  defense  has  been  shown.  It  is  not 
pi'oper,  omitting  the  facts,  to  state  their  supposed  legal  force 
or  effect.  Plainly  it  would  not  be  sufficient  merely  to  state 
that  it  was  necessary  to  send  the  dispatch  on  Sunday,  and 
that  the  company's  agent  had  knowledge  of  said  necessity. 
It  does  not  seem  to  change  the  character  of  the  pleading 
simply  to  state  that  the  transmission  was  necessary  for  a 
named  purpose  of  a  general  character,  such  that,  if  the  facts 
were  stated  from  which  the  court  could  determine  that  a 
purpose  of  that  character  would  be  promoted,  it  might  prop- 
erly conclude  that  there  was  a  reasonable  necessity  within 
the  meaning  of  the  statute.  It  is  not  shown  how  the  agent 
received  knowledge  of  the  necessity.  It  is  not  alleged  what 
was  said  to  him  and  by  whom,  or  that  anything  was  said  by 
any  person,  or  that  anything  other  than  the  dispatch  was 
shown  to  him.  It  does  not  appear  from  the  facts  stated 
whether  or  not  what  took  place  was  sufficient  to  charge  the 
company  with  notice  of  the  existence  of  a  nece.-jsity. 

In  Western  Union  Tel.  Co.  v.  Yopst,  118  Ind.  248,  it 
was  said  that  to  avoid  the  defense  which  the  statute  forbid- 
ding the  making  of  contracts  on  Sunday  creates,  it  was  in- 
cumbent upon  the  plaintiff  after  having  alleged  that  the  con- 
tract was  made  on  Sunday,  "to  plead  facts  showing  that 
there  was  a  reasonable  necessity  for  making  the  contract  on 
that  dav,  and  that  the  defendant  knew  of  this  necessitv." 

There  can  not  be  a  breach  of  legal  duty  in  failure  to  per- 
form a  contract  to  do  a  thing  prohibited  by  law,  and  punish- 
able as  a  crime.  The  making  of  the  contract  on  Sunday 
was  illegal,  and  the  service  contracted  for  would  be  illegal. 
The  appellee  could  not  base  a  legal  right  upon  such  a  con- 
tract, and  for  the  failure  of  the  appellant  to  perform  It  no 
damages,  not  even  nominal  damages,  could  be  recovered. 
She  was  not  entitled  under  her  complaint  to  recover  the 
price  paid  for  the  transmission  of  the  dispatch.  Perhins  v. 
Jo7ies,  20  Ind.  499. 
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It  is  proper  that  we  should  decide  another  question  pre- 
sented which  would  arise  upon  another  trial.  It  appeared 
in  evidence  that  the  appellee  was  born  and  reared  in  the  city 
of  Washington,  D.  C,  where  at  the  time  of  the  sending  of 
the  dispatch  her  mother  and  five  sisters  resided.  She  had 
frequently  visited  that  city  within  a  recent  period  before  this 
journey.  She  knew  that  her  mother  had  been  ill  for  some 
months.  The  appellee,  or  her  husband,  at  Blbomington, 
Indiana,  where  they  resided,  received  a  dispatch  from  her 
sister,  Violet  Chollar,  at  Washington,  as  follows:  "Ma  is 
worse.  Doctor  says  come;  bring  children."  The  appellee 
in  company  with  her  two  children,  a  girl  aged  ten  years  and 
a  boy  aged  five,  started  for  Washington  the  next  day,  which 
was  Sunday.  Her  husband  accompanied  her  to  Greencastle 
Junction,  and  there  assisted  her  in  changing  cars.  She  cau- 
tioned her. husband  to  send  a  telegram  to  her  sister,  Violet 
Chollar,  and  after  her  train  had  left  Greencastle  Junction, 
he  delivered  to  the  appellant's  agent  at  that  station  the  dis- 
patch first  above  quoted,  which  was  never  delivered  to  the 
person  addressed  or  to  any  one  for  her.  It  does  not  appear 
that  the  appellee  saw  the  dispatch  or  knew  its  contents  or 
directed  what  should  be  stated  therein.  Her  husband  paid 
fifty  cents  for  the  transmission  of  the  message.  Being 
asked,  on  his  examination  as  a  witness,  what  was  said,  if 
anything,  between  him  and  the  appellant's  agent  with  refer- 
ence to  this  telegram,  he  testified,  "I  told  him  that  my  wife 
and  children  were  going  east,  to  the  bedside  of  my  wife's 
mother,  and  I  wished  he  would  rush  that  message."  Being 
further  asked  what  he  mentioned  with  reference  to  his 
knowledge  of  his  wife's  mother,  he  answered,  "I  mentioned 
that  she  was  on  her  death-bed."  He  was  next  asked,  "What 
did  the  agent  say,"  and  answered,  "He  said  that  he  would 
do  it."  This  was  all  that  was  shown  relating  to  the  informa- 
tion of  the  agent  in  addition  to  the  contents  of  the  message. 
There  was  enough,  we  think,  to  establish  a  reasonable  neces- 
sity for  sending  the  message  on  Sunday. 
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In  seeking  to  show  the  damage  suffered  by  the  appellee, 
evidence  was  introduced  to  the  effect  that  she  was  in  good 
health  upon  the  arrival  of  the  train  in  Washington,  be- 
tween one  and  two  o'clock  in  the  afternoon  of  Monday,  the 
2nd  of  September,  1895;  that  she  alighted  from  the  train 
and  looked  all  around  for  her  sisters;  that  she  alighted  on  the 
platform  and  walked  up  to  the  gate  and  looked  all  around 
for  her  sisters;  that  when  she  got  near  the  gate  she  began  to 
feel  a  very  sickening  sensation,  a  dizziness  and  a  sense  of 
humiliation;  that  she  then  went  to  the  ladies'  waiting-room, 
and  that  she  must  have  sat  down  in  a  seat,  that  she  really 
felt  so  dazed  and  sick  and  humiliated, — Shaving  five  sisters 
living  there  and  not  being  met, — she  sat  down  in  the  ladies' 
waiting-room  and  sent  her  little  girl  for  a  carriage,  but  she 
did  not  get  one;  that  while  in  the  waiting-room  she  felt  very 
faint,  sick  and  humiliated  and  had  an  anxiety  to  know  how 
she  would  reach  her  destination  with  her  children  and  bag- 
gage,  not  being  able  to  secure  a  carriage;  that  she  felt  very 
faint,  and  was  in  a  very  exhausted  condition,  and  her  little 
girl  threw  some  chloral  on  her  mouth  or  lips.  When  or 
where,  or  by  whom,  or  for  what  purpose  the  chloral  had 
been  procured  does  not  appear.  She  further  testified,  that 
not  being  able  to  go  to  her  sister's  house  at  once  and  having 
friends  at  the  American  Hotel,  which  was  near  by,  a  block 
distant,  she  walked  thither  and  took  a  room  to  which  she  was 
assisted  by  the  clerk.  It  appeared  that  she  had  been  in  the 
habit  of  stopping  at  this  hotel,  and  that  she  stopped  there 
during  some  portion  of  this  visit  after  having  been  at  the 
house  of  her  sister.  At  the  hotel  she  sent  to  a  drug  store 
and  procured  some  "mustards"  and  "Bromo-Seltzer."  She 
testified  that  she  had  read  of  "Bromo-Seltzer,"  and 
that  "mustards  was  my  own  remedy."  After  lying  down 
about  two  hours  at  the  hotel,  she  went  with  her  children  and 
luggage  to  a  street  car,  in  which  they  went  to  a  place  about 
three  blocks  from  her  sister's  house,  to  which  they  then 
walked.     She  testified  that  her  children  carried  the  baggage 
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and  she  leaned  on  their  shoulders;  that  she  had  a  fainty  spell 
on  the  street  car  and  could  scarcely  walk.  When  she  ar- 
rived at  her  sister's  house,  the  place  of  residence  of  her 
mother,  she  saw  crape  on  the  door.  Her  mother  had  died 
that  day  some  hours  before  appellee's  arrival  in  the  city. 
Before  seeing  the  crape  on  the  door  she  had  no  knowledge 
of  her  mother's  death.  Testifying  with  reference  to  the 
time  when  she  got  to  the  door  of  the  house,  she  said  she  re- 
membered reeling,  but  did  not  remember  anything  more, 
also  that  she  remembered  that  she  leaned  against  the  iron  * 
railing  on  the  steps,  that  she  supposed  that  she  was  uncon- 
scions  after  she  was  led  into  the  house.  Further  testimony 
was  to  the  effect  that  she  was  ill  during  her  stay  ot  two 
weeks  in  Washington  and  had  not  recovered  at  the  time  of 
the  trial,  being  subject  to  spells  of  nervous  prostration.  Her 
physician  testified  that  he  believed  her  disability  to  be  per- 
manent. 

The  api>ellee  could  not  recover  any  damages  because  of 
the  disappointment,  anxiety,  or  chagrin  of  any  member  of 
her  family  arising  from  failure  to  receive  the  announcement 
of  her  coming  through  the  dispatch  sent  by  her  husband,  or 
because  of  her  disappointment  or  grief  at  not  seeing  her 
mother  before  her  death,  which  occurred  before  appellee's 
arrival  in  the  city.  The  failure  of  the  appellant  to  transmit 
the  dispatch  could  not  be  regarded  as  the  proximate  cause 
of  her  grief  and  prostration  occasioned  by  the  information  of 
her  mother's  death.  It  appears  from  the  special  findings  of 
the  jury  that  all  the  damages  awarded  by  them  were  given 
for  injury  sustained  ^^y  reason  of  no  one  meeting  her  at 
the  train  when  she  arrived." 

The  only  injury  shown  by  which  to  measure  damages, 
other  than  nominal,  was  mental  distress  and  consequent  nerv- 
ous prostration ;  and  counsel  have  ably  discussed  the  sub- 
ject of  mental  anguish  as  an  element  of  actual  damages;  but 
we  do  not  find  it  necessary  to  respond  in  this  case  by  the  ex- 
pression of  an  opinion  on  that  subject    The  case  was  tried 
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and  the  verdict  was  rendered  upon  the  theory  that  damages 
were  recoverable  for  mental  distress  and  nervous  prostra- 
tion suffered  by  reason  of  the  fact  that  no  person  met  the 
appellee  when  she  arrived  at  the  railway  station  in  Wash- 
ington. Under  well  settled  principles,  there  was  not,  we 
think,  such  a  consequence  of  the  breach  of  the  contract  that 
the  injury  to  the  appellee  could  be  the  measure  of  damages, 
for  the  reason  that  such  damages  can  not  be  fairly  and  rea- 
sonably considered  as  arising  naturally  from  the  breach  of 
the  contract  itself,  or  as  having  been  in  the  contemplation  of 
both  parties  when  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it. 

In  the  often  mentioned  case  of  Iladley  v.  Baxendaley  9 
Exch.  341,  (S.  C.  26  Ency.  L.  &  Eq.  398),  the  rule  was  ex- 
pressed as  follows:  "Where  two  parties  have  made  a  con- 
tract  which  one  of  them  has  broken,  the  damages  which  the 
the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.  Now,  if  the  spe- 
cial circumstances  under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiffs  to  the  defendants, 
and  thus  ki;iown  to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated.  But, 
<OKi  the  other  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he,  at 
most,  could  only  be  supposed  to  have  had  in  his  contempla- 
tion the  amount  of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases  not  affected  by  any  special 
circumstances  from  such  a  breach  of  contract."     See  Can- 
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dee  V.  Western  Union  Tel,  Co.,  34  Wia.  471;  Berkey 
etc.y  Co.  V.  Hascall,  123  Ind.  502,  507;  Lowe  v.  Turpie,  147 
IncL  652;  Bierhaus  v.  Western  Union  Tel.  Co.,  8  Ind. 
App.  246. 

The  general  rule  for  the  ascertainment  of  the  damages  to 
the  plaintiff  in  an  action  for  delay  in  transmitting  his  tele- 
graphic dispatch  was  stated  in  Gulf,  etc.,  R,  Co.  v.  Loonie, 
82  Tex.  323,  18  S.  W.  221,  as  follows:  "They  are  such 
as  naturally  arise  from  the  breach  of  the  contract,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract  as  to 
the  probable  result  of  the  breach  of  it.''  See,  also,  Western 
Union  Tel  Co.  v.  Shdrt,  53.  Ark.  434,  14  S.  W.  649. 

In  Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  1, 
14  Sup.  Ct.  1098,  it  is  said,  that  under  any  contract  to  trans- 
mit a  message  by  telegraph,  as  under  any  other  contract,  the 
damages  for  a  breach  must  be  limited  to  those  which  may  be 
fairly  considered  as  arising  according  to  the  usual  course  of 
things  from  the  breach  of  the  very  contract  in  question,  or 
which  both  parties  must  reasonably  have  understood  and 
contemplated,  when  making  the  contract,  as  likely  to  result 
from  its  breach.  See,  also,  Western  Union  Tel.  Co.  v.  Hall, 
124  U.  S.  444,  8  Sup.  Ct.  577. 

In  Western  Union  Tel.  Co.  v.  Bryant,  17  Ind.  App.  70, 
it  was  said,  that  a  message  which  read,  "Cannot  come  to-day; 
will  come  to-morrow,"  sent  by  ^ancy  Bryant  to  John  Bryant, 
did  not  apprise  the  Telegraph  Company  that  a  failure  to 
send  it  would  be  likely  to  cause  mental  distress,  or  suggest 
that  humiliation  or  mental  distress  would  reasonably  result 
from  the  failure  of  the  person  to  whom  it  was  addressed  to 
be  present  upon  the  arrival  of  the  sender  at  the  place  of 
destination. 

The  contract  itself  was  what  was  agreed  to  by  the  parties 
and  was  expressed  in  the  written  dispatch.  It  imported 
notice  of  the  arrival  of  the  signer  of  the  message  at  Wash- 
ington at  a  specified  time.     Adding  to  its  contents  all  that 
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was  said  to  the  appellant's  agent,  it  can  not  be  said  that  the 
fact  that  no  person  met  her  at  the  station,  with  the  injurious 
e£Fect  which  it  was  claimed  was  caused  thereby,  was  a  proxi- 
mate result  within  the  rule.  It  might  be  that  the  appellee, 
who  does  not  appear  to  have  known  what  was  in  the  message, 
or  to  have  directed  what  should  be  written  therein,  expected 
to  be  met  by  some  of  her  relatives,  concerning  whom  the  ap- 
pellant knew  nothing.  It  does  not  appear  that  the  person 
addressed  would  have  met  her,  but  this  sister  of  the  appellee 
was  of  the  opinion  when  testifying  that  she  would  have  sent 
her  husband.  For  the  appellee  to  have  been  met  because 
of  the  receipt  by  the  sendee  of  such  a  message  as  was  de- 
livered  to  the  appellant's  agent,  would  have  involved  the 
independent  voluntary  action  of  others  taken  upon  the  con- 
struction which  might  be  placed  upon  the  message  by  others, 
and  their  disposition  and  ability,  under  circumstances  of 
which  one  of  the  parties  to  the  contract  had  no  notice.  .  If 
such  an  extraordinary  effect  as  the  appellee  in  her  testimony 
described  can  be  regarded  as  a  result  of  her  not  being  met, 
which  should  be  compensated  in  any  case,  yet  her  injury  can 
not  be  reasonably  considei:ed  as  having  arisen  from  the  ap- 
pellant's breach  of  the  contract  according  to  the  usual  course 
of  things,  or  as  being  a  probable  result  reasonably  supposed 
to  have  been  contemplated  by  both  parties  when  the  contract 
was  made.  To  conclude  that  the  appellee's  injury  was  occa- 
sioned by  the  breach  of  the  contract  would  be  indulging  in 
conjecture. 

Judgment  reversed,  and  cause  remanded  with  instruction 
to  sustain  the  demurrer  to  the  second  paragraph  of  com- 
plaint 

Henley,  J.,  absent. 


0 
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BowE  V,  Baper  ET  AL. 

[No.  2,751.    Filed  October  6,  1809.] 
DiOBDBMTS'  Est  ATB8.— Airenf  and  ChUd.  —Funeral  Expemea  of  Child. 


— ^The  funeral  expenses  of  a  minor  do  not  constitute  a 

his  estate*  where  he  leaves  a  father  surviving  him  who  is  able  to  paj 

them. 

From  the  Marion  Circuit  Court     Reversed. 

J.  W.  Noel  and  Jf^.  J.  Lahr^  for  appellant 
Wilbom  WilsoTiy  for  appellees. 

CoMSTOCK,  C.  J. — Charles  E.  Baper,  a  minor,  died  in 
March,  1896.  In  June  of  the  same  year,  letters  of  admin- 
istration on  his  estate  were  issued  to  the  Marion  Trust  Com- 
pany. The  claim  in  suit  is  for  funeral  expenses  due  the  un- 
dertaker who  officiated  at  the  burial  of  the  deceased,  and 
which  appellee  claims  to  own  by  virtue  of  an  assignment. 

In  July,  1896,  the  undertaker  brought  suit  for  this  claim 
against  the  father  of  the  deceased;  the  cause  was  put  at  issue 
but  was  not  tried,  and  in  February,  1897,  was  dismissed  as 
''compromised  and  settled."  The  assignment  of  the  claim  to 
appellant  bears  date  March  16,  1897.  Upon  application, 
appellant,  in  whose  favor  a  claim  for  medical  services  ren- 
dered the  deceased  had  been  allowed  by  the  court  against 
the  estate,  was  made  a  party  defendant  for  the  purpose  of  te- 
siflting  appellee's  claim.  The  trial  resulted  in  a  judgment 
for  the  amount  claimed  in  favor  of  appellee.  The  adminis- 
trator, not  joining  in  the  appeal,  was  made  an  appellee. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.  The  first  reason  set  out  in  the  motion  is  that 
the  finding  of  the  court  is  contrary  to  the  law.  The  second 
that  it  is  contrary  to  the  evidence.  The  third  that  it  is  con- 
trary to  the  law  and  the  evidence.  These  grounds  are  dis- 
cussed together  in  the  brief  of  counsel. 

The  deceased  left  surviving  him  a  father.  The  claimant 
was  his  step-mother.     It  is  insisted  by  appella&t  that  the  fu- 
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neral  expenses,  which  are  tlie  foundation  of  the  claim,  are 
not  a  charge  against  the  estate.  This  position  is  supported 
by  authorities.  From  the  many  authorities  holding  that  it 
is  the  duty  of  the  parent  to  provide  for  the  necessaries  of  life 
of  hjs  minor  children,  we  cite  the  following:  Kinsey  v. 
StatSy  98  Ind.  351;  Haase  v.  Eoehrscheld^  6  Ind.  66;  State 
V.  Clarhy  16  Ind.  97;  Myers  v.  State^  45  Ind.  160;  Corbaley 
V.  State,  81  Ind.  62;  State  v.  Bochey  91  Ind.  406;  Lenskie  v. 
Kerr,  (Tex.  Civ.  App.),  34  S.  W.  766;  Moore  v.  Moore,  (Tex. 
Civ.  App.),  31  S.  AY.  532;  Cooper  v.  McNamara,  92  Iowa 
243,  60  N".  W.  522;  Field  on  Parent  &  Child,  §54.  Schouler 
on  Dom.  Eel.  says  at  §242a:  "A  father  is,  in  general,  liable 
for  the  decent  funeral  expenses  of  his  deceased  minor  child,'* 
citing  Bair  v.  Robinson,  108  Pa.  St.  247;  Sullivan  v.  Hor- 
ner, 41  N.  J.  Eq.  299,  7  Atl.  411.  The  foregoing  is  the 
general  rule.  When  the  parent  has  not  property  of  his  own 
to  support  his  minor  child,  resort  may  be  had  to  the  pront^rty 
of  the  child  for  such  purpose,  but  such  condition  must  first 
be  made  to  appear  before  such  resort  can  be  had.  Corbaley 
V.  State,  supra;  State  v.  Roche,  supra;  Rhode  v.  Tuten, 
34  S.  C.  496,  13  S.  E.  676.  With  equal  reason  a  claim  may 
be  enforced  against  the  estate  of  the  minor  for  funeral  ex- 
penses when  the  father  is  unable  to  pay  them.  It  does  not 
appear  from  the  record  that  the  father  waa  not  able  to  pay 
the  claim  in  suit. 

Counsel  for  appellees  cite  a  number  of  cases  to  the  effect 
that  a  minor  is  liable  for  the  reasonable  value  of  necessaries 
which  may  have  been  furnished  him.  This  exception  to  the 
general  rule  that  an  infant  cannot  bind  himself  by  his  con- 
tract, is  for  the  benefit  of  the  infant  himself,  and  not  for 
those  who  give  him  credit.  It  has  been  decided  that  medical 
attention  and  articles  furnished  for  the  purposes  of  health 
may  be  recovered  for,  as  necessaries.  Saunders  v.  Ott,  1 
McCord  351;  Price  v.  Sanders,  60  Ind.  310.  The  infant 
is  held  on  a  promise  implied  by  law,  and  not  strictly  s])eaking 
on  an  actual*  promise.     Trainer  v.   Trumbull,  141  Mass. 
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527,  6  N.  E.  761.  In  Chappk  v.  Cooper,  13  M.  &  W.  252, 
an  infant  widow  was  held  bound  by  her  contract  as  for 
necessaries  for  the  funeral  expenses  of  her  husband  who  left 
no  property  to  be  administered.  An  infant  husband  may 
contract  for  the  intennent  of  his  deceased  wife  or  children, 
so  as  to  be  bound  by  his  contract.  In  citing  the  case  just  men- 
tioned, Mr.  Schouler  in  his  Domestic  Eelations,  at  §199,  says: 
"The  contract  will  have  validity,  because  it  is  a  contract  for 
the  burial  of  those  who  are  personae  conjunctae  with  him  by 
reason*  of  the  marriage,  and  as  such  it  is  to  be  regarded  as  a 
contract  for  his  own  personal  benefit." 

Apj)ellees  cite  1  Connolly  (X.  Y.  Surr.),  p.  59,  as  hold- 
ing that  the  estate  of  the  minor  was  liable  for  the  funeral 
expenses.  A  father  died  testate  leaving  a  considerable 
fortune  to  a  minor  child.  Upon  his  death,  while  still  a 
minor,  unmarried,  and  without  creditors,  the  executor  paid 
the  funeral  expenses.  Upon  settlement,  the  court  held  that 
the  executor  had  no  legal  authority  to  make  the  payment,  but 
that  as  it  was  made  in  good  faith,  and  the  amount  reasonable, 
it  would  be  equitable  to  allow  him  credit  for  the  same  in 
his  settlement  of  the  trust,  as  an  administrator  of  tKe  minor^s 
estate  would  have  been  authorized  to  pay  the  same.  The 
facts  would  certainly  authorize  the  payment  out  of  the  estate. 
Xo  question  of  the  liability  of  the  father,  or  the  solvency  of 
the  minor's  estate  was  raised  as  in  the  cause  before  us. 

Appellees  argue  that  if  the  claim  in  suit  is  not  a  proper 
charge  upon  the  estate,  that  appellant's  claim  is  without 
foundation.  It  does  not  follow.  We  do  not  know  what  evi- 
dence was  introduced  in  the  trial  of  appellant's  claim.  It 
will  be  presumed,  in  the  absence  of  a  showing  to  the  con- 
trary, that  it  fully  justified  the  judgment. 

We  conclude  that  the  claim  so  far  as  the  facts  are  shown 
by  the  record  is  not  a  charge  upon  the  estate.  The  only 
cases  of  which  we  are  advised  in  which  courts  have  passed  di- 
rectly upon  the  question  -hold  the  father  liable.  Nor  does 
it  seem  unreasonable  that  the  father  having  under  the  law 
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control  of  the  person  and  earnings  of  his  minor  child  should 
be  required,  when  financially  able,  to  give  it  suitable  buriaL 

The  remaining  questions  discussed  relate  chiefly  to  the  as- 
signment to  appellee  of  the  claim  against  the  estatCi  upon 
which  we  are  of  the  opinion  it  is  not  shown  to  be  a  charge, 
and  to  other  questions  which  may  not  arise  upon  a  second 
trial.  We  do  not  therefore  deem  it  necessary  to  consider 
them. 

The  judgment  is  reversed,  with  instruction  to  sustain  the 
motion  for  a  new  trial. 

Henley,  J.,  absent 


Archibald  v.  Harvey  et  al. 

[No.  2,890.    Filed  October  10,  1890.] 

iMSTRUonoNS. — Misstatement  of  Pleadings. — HamUess  Error, — Re^ 
plevin. — ^A  statement  in  an  instruotion  in  an  action  in  replevin 
that  plaintiff  avers  that  defendant  obtained  possession  of  the  prop- 
erty nnlawfoUy,  when  no  such  aUegation  was  made,  is  harmless, 
where  other  instructions  informed  the  jury  that  it  was  only  neces- 
sary for  plaintiff  to  prove  ownership  and  right  of  possession  in  the 
property  at  the  time  the  action  was  oommenoed.    pp,  SO,  31. 

Bamb.  — HarmJeM  ^Vror.  —  Where  all  of  the  instructions  taken 
together  fairly  state  the  law  appUcable  to  the  evidence,  the  judg- 
ment will  not  be  reversed,    p.  SI, 

From  the  Crawford  Circuit  Court.     Affirmed. 

Major  W.  Funky  for  appellant. 
John  H.  WeatherSy  for  appellees. 

Henley,  J. — This  was  an  action  in  replevin.  Appellant 
sought  to  recover  the  possession  of  a  buggy  valued  at  $^50. 
In  the  lower  court,  judgment  was  rendered  in  favor  of  the 
defendant,  and  plaintiff  appeals.  The  only  question  pre- 
sented by  the  assignment  of  error  relates  to  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial.  Un- 
der the  assignment  of  error  appellant's  counsel  contends  that 
the  lower  court  erred  in  giving  to  the  jury  instruction  num- 
bered one,  which  was  as  follows :    "This  is  an  action  brought 
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by  the  plaintiff,  against  the  defendant,  to  recover  the  pos- 
fleBsion  of  a  certain  buggy,  of  which  plaintiff  alleges  she  is 
the  owner  and  entitled  to  the  possession,  and  that  de^ 
fendant  obtained  the  same  unlawfully,  and  unlawfully  re- 
tained it  from  plaintiff,  to  her  damage  in  the  sum  of  $100, 
and  that  said  property  was  not  taken  by  virtue  of  any  writ  of 
execution  or  other  writ  against  her." 

This  instruction,  it  is  contended,  unfairly  states  the  aver- 
ments of  the  complaint  in  this,  that  the  complaint  does  not 
aver  that  appellee  obtained  the  possession  of  the  property  in 
controversy  unlawfully.  Appellant's  counsel  are  correct 
in  their  position,  but  the  error,  if  any,  in  giving  such  instruc- 
tion was  harmless.  It  appears  by  the  record  that  the  court 
instructed  the  jury  repeatedly  in  the  course  of  his  instruction, 
that,  in  order  for  appellant  to  recover  it  was  only  necessary 
under  the  issues  formed  by  the  complaint  and  answer,  that 
she  prove  ownership  and  right  of  possession  in  the  property 
at  the  time  the  action  was  conamenced.  The  instructions 
taken  together  fairly  stated  the  law  applicable  to  the  evi- 
dence. In  such  cases  this  court  will  not  reverse  the  judg- 
ment of  the  lower  court.  Cook  v.  Woodruff y  97  Ind.  134; 
White  V.  Beemy  80  Ind.  239;  Young  v.  Clegg^  93  Ind.  371. 

The  judgment  of  the  lower  court  is  affirmed. 


The  State  v.  Trueblood  et  al. 

[No.  8,179.    Filed  October  10, 1809.] 

OouNTV  CoKMiBSiovEas.— Allowance  of  lUegal  Claim,-- Criminal 
Proeecution.'-Curative  Act — An  indictment  returned  against  the 
board  of  ooontj  commissioners  for  allowing  a  claim  against  the 
connty  for  the  expenses  of  holding  a  gravel-road  election,  contrary 
to  the  proTisions  of  §0924  Bums  1894,  was  properly  quashed  aftcur 
the  pa«age  of  the  act  of  February  24, 1899  (Aots  1899,  pp.  128-180), 
which  legalised  such  payments. 

From  the  Lawrence  Circuit  Court.     Affirmed. 

W.  L,  Tayhry  Attorney-General,  J.  A.  Zaringy  McHenry 
Owen  and  8,  B.  LowCy  for  State. 


32  APPELLATE  COURT  OP  INDIANA, 

State  V.  Trueblood. 

Matson  &  Oiles,  Edwards  &  Edwards  and  Hottel  & 
Lawler,  for  appellees. 

"Wiley,  J. — Appellees  constituted  the  board  of  commis- 
sioners of  La^Tence  county.     One  of  the  township  trustees 

of  said  countv  filed  a  verified  claim  in  the  auditor's  oflUce  for 

t/ 

the  expenses  of  holding  a  gravel-road  election.  The  appel- 
lees, acting  as  a  board  of  commissioners,  after  making  some 
deductions  thereon,  allowed  the  claim.  For  this  action  they 
were  jointly  indicted.  The  indictment,  omitting  the  formal 
parts,  was  in  the  following  language :  "That  one  Henry  C. 
Trueblood,  Daniel  B.  Guthrie  and  Ambrose  K.  Sears  *  *  * 
were  then  and  there  duly  elected,  qualified,  and  acting  mem- 
bers of  the  board  of  commissioners  of  said  county,  by  reason 
of  which  thev  and  each  of  them  were  officers  under  the  laws 
of  the  State  of  Indiana.  That  on  the  28tli  dav  of  Februarv, 
1898,  one  Homer  West  who  was  then  and  there  the  duly 
elected,  qualified,  and  acting  trustee  of  Shawswick  town- 
ship in  said  county  filed  his  verified  claim  in  the  office  of  the 
auditor  of  Lawrence  coimty  for  the  sum  of  two  hundred  and 
sixty-five  dollars  and  seventy  cents  ($265.70)  for  the  total  ex- 
penses of  a  gravel-road  election  held  in  Shawswick  township 
in  said  county  on  the  26th  day  of  February,  181)8.  That  noth- 
ing was  due  on  said  claim  from  said  county  or  its  said  board 
of  commissioners.  That  said  county  was  not  liable  for  said 
claim  in  any  event.  That  the  same  was  chargeable  to  tlie 
petitioners  for  the  roads  voted  for  at  said  election,  who  alone 
were  liable  for  said  claim.  That  in  the  month  of  March, 
1898,  said  claim  came  before  said  board  of  commissioners 
*  *  *  for  consideration  and  action.  That  it  then  and 
there  became  and  was  the  duty  of  said  commissioners  to  vote 
to  reject  said  claim,  but  said  Henry  C.  Trueblood,  Daniel  B. 
Guthrie  and  Ambrose  K.  Sears  commissioners  aforesaid  and 

each  of  them   then  and  there  unlawfullv  and  extorsivelv 

i<  I, 

failed  and  refused  to  perform  the  duties  of  their  said  offices 
within  the  time  and  in  the  manner  prescribed  by  law,  in 
this  to  wit:     Thev  each  unlawfullv  and  extorsivelv  failed 
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to  vote  to  reject  said  claim,  but  each  then  and  there  voted  to 
cut  and  reduce  said  claim  to  the  sum  of  two  hundred  and 
twenty-three  dollars  and  seventy  cents  ($223.70)  for  which 
sum  said  commissioners  each  voted  to  allow  and  did  allow 
said  claim." 

The  appellees  jointly  moved  to  quash  the  indictment, 
which  motion  was  sustained;  the  State  excepted,  and  has 
assigned  such  ruling  as  error.  We  are  informed  by  the 
prosecuting  attorney  and  other  counsel  representing  the 
State  in  this  appeal,  that  the  indictment  is  based  on  §2018 
Homer  1897.  So  much  of  that  section  as  is  applicable  to 
the  question  for  decision  is  as  follows :  "Any  officer  under 
the  Constitution  or  laws  of  this  State,  *  *  *  who  fails 
to  perform  any  duty  in  the  manner  and  within  the  time  pre- 
scribed by  law,  shall,  upon  conviction  thereof,  be  fined,"  etc. 
It  is  the  theory  of  the  State,  as  expressed  by  counsel  in  their 
brief,  that  it  was  the  duty  of  the  appellees,  as  members  of  the 
board  of  commissioners,  to  vote  to  reject  and  disallow  the 
claim,  and  that  in  voting  to  allow  it,  they  failed  to  perform 
their  duties  as  officers  under  the  law,  "in  the  manner  and 
within  the  time  prescribed  by  law."  Under  the  statute  as  it 
existed  when  this  prosecution  was  commenced,  it  may  be 
conceded  that  the  costs  of  an  election  for  a  free  gravel  road 
was  not  a  valid  and  binding  claim  against  the  county,  for  the 
statute  in  express  terms  made  the  petitioners  liable  for  such 
costs  (§6924  Bums  1894),  and  hence  the  board  of  com- 
missioners were  not  authorized  to  allow  the  claim  specified 
in  the  indictment.  But  notwithstanding  this,  we  are  in- 
clined to  the  view  that  the  State  has  mistaken  its  remedv,  if 
any,  and  that  the  acts  charged  do  not  constitute  any  offense 
under  §2018,  svpra.  But  if  we  are  ^vrong  in  this,  the  en- 
abling act  approved  February  24,  1899,  relieves  the  appel- 
lees from  any  criminal  liability.  That  act  was  amendatory 
of  an  act  of  March  7,  1895  (§6924,  supra),  and  section 
two  of  the  amendatory  act  (see  Acts  1899,  pp.  128,  129, 

Vol.  23—3. 
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130),  provides:  "§2.  In  all  counties  in  the  State  of  Indi- 
ana, wherein  the  boards  of  county  commissioners  have  here- 
tofore paid  the  costs  of  elections  out  of  any  public  funds 
which  costs  were  incurred  in  holding  an  election  for  the  con- 
struction of  a  free  gravel,  stone  or  macadami^d  road  as  pro- 
vided in  the  act  approved  March  7,  1895,  the  action  of  said 
boards  of  county  commissioners  in  paying  all  such  costs  are 
hereby  legalized  and  made  valid." 

The  amendatory  and  enabling  act  just  cited  contained  an 
emergency  clause,  and  was  approved  and  went  into  effect 
February  24,  1899.  The  indictment  was  returned  Decem- 
ber 28, 1898,  and  on  February  27,  1899,  the  motion  to  quash 
was  made  and  sustained.  By  the  enabling  act,  the  payment 
of  the  costs  of  the  gravel-road  election,  which  the  appellees 
as  a  board  of  commissioners  voted  to  and  did  allow,  was  legal- 
ized and  made  valid.  It  follows,  therefore,  that  when  the 
court  below  entertained  and  sustained  the  motion  to  quash 
the  indictment,  the  action  of  the  appellees  in  voting  to  allow 
the  claim  had  been  declared  legal  and  valid  by  the  legisla- 
ture. The  trial  court  correctlv  sustained  the  motion  to 
quash. 

Judgment  affirmed. 


Bernhamer  et  al.  v.  Hoffman. 

[No.  2,749.    Filed  June  15,  1890.    Rehearing  denied  Oct.  10,  1899.] 

JusTiCB  OF  THE  PEACE.— ilppeaz  Bond.^Distnistol  of  Appeal. — Action 
on  Bond. — Where  an  appeal  taken  from  a  justice  of  the  peace  to 
the  circuit  court  was  dismissed  by  the  appellant,  the  sureties  on  the 
appeal  bond  are  Uable  in  an  action  thereon,  although  the  complaint 
shows  affirmatively  that  the  justice  of  the  peace  had  no  jurisdiction 
of  the  subject-matter  of  the  original  action. 

From  the  Marion  Superior  Court.     Ajfirm^d. 

Edwin  P.  Ferris^  Wm,  W.  Spencer  and  W.  F.  A.  Bern- 
hamer, for  appellants. 

Austin  F.  Denny,  for  appellee. 
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Robinson,  J.— The  sufficiency  of  appellee's  complaint  is 
the  only  question  presented.     The  suit  is  on  an  appeal  bond. 

The  complaint  avers  that  appellee  sued  one  Arbenz,  be- 
fore a  justice  of  the  peace,  "for  possession"  of  cerfiain  lands, 
described,  and  "for  damages  for  the  unlawful  detention 
thereof,"  that  he  recovered  judgment  "for  the  possession  of" 
the  lands  and  a  certain  sum  as  "damages  for  the  detention 
thereof;"  that  Arbenz  appealed  to  the  circuit  court  and  filed 
an  appeal  bond,  which  is  set  out,  with  appellants  as  sureties; 
that  after  the  appeal  was  docketed  in  the  circuit  court,  it  was 
dismissed;  that  the  judgment  was  never  paid,  asking  for  fur- 
ther damages  for  detention  after  rendition  of  judgment.  It 
19  argued  that  the  complaint  shows  on  its  face  that  the  justice 
rendering  the  judgment  had  no  jurisdiction  of  the  subject- 
matter,  and  that  the  judgment  was  void. 

The  demurrer,  which  was  for  the  fifth  statutory  cause, 
§342  Burns  1894,  §339  Horner  1897,  calls  in  question  not 
<>nly  the  sufficiency  of  the  facts  stated  to  constitute  a  cause 
of  action,  but  also  the  right  of  the  particular  plaintiff  to 
maintain  a  suit  on  such  cause  of  action.  If  the  justice  had 
no  jurisdiction  over  the  subject-matter  of  the  action,  and  if 
appellee  had  no  right  to  maintain  this  action,  such  right  is 
questioned  by  the  demurrer.  Louisvilley  etc.y  R.  Co.  v. 
Lohges,  6  Ind.  App.  288;  Frazer  v.  State,  106  Ind.  471; 
Farris  v.  Jones,  112  Ind.  498;  Pence  v.  Aughe,  101  Ind. 
317;  Wilson  Y.  Galey,  103  Ind.  257. 

A  justice  of  the  peace  has  jurisdiction  in  actions  for  the 
possession  of  real  estate  and  damages  where  the  relation  of 
landlord  and  tenant  exists  and  the  action  is  against  a  tenant 
holding  over,  and  in  cases  of  forcible  entry  and  detainer  and 
forcible  detainer.  §§7106,  7118  Bums  1894,  §§5225, 
5237  Homer  1897.  See,  Burgett  v,  Bothwell,  86  Ind.  149; 
Kiphart  v.  Brenneman,  25  Ind.  152;  Short  v.  Bridwell,  15 
Lid.  211. 

It  is  well  settled  that  no  presumptions  are  indulged  in 
favor  of  the  jurisdiction  of  courts  of  special  and  limited  juris- 
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diction^  but  when  it  is  made  to  appear  that  they  have  ac- 
quired jurisdiction,  the  same  presumptions  ar^  indulged  in 
favor  of  their  proceedings  as  in  case  of  courts  of  general 
jurisdictioYi.  Presumptions  will  not  be  indulged  that  they 
have  acquired  jurisdiction.  Wilkinson  v.  Moorey  79  Ind. 
397;  Smith  v.  Clausmeiery  136  Ind.  105. 

Where  a  justice  of  the  peace  has  no  auth9rity  to  try  a 
case,  an  appeal  from  his  judgment  can  confer  no  jurisdiction 
upon  the  circuit  court.  Ooodwine  v.  Barnett^  2  Ind.  App. 
16;  Jolly  v.  Oliering,  40  Ind.  139;  Ndce  v.  State,  117  Ind. 
114.  It  is  equally  well  settled  that  a  judgment  by  a  justice 
in  a  matter  over  which  he  had  no  jurisdiction  is  void.  Mays 
V.  Dooley,  59  Ind.  287;  Horton  v.  Sawyer^  59  Ind.  587. 

In  the  case  at  bar  the  complaint  shows  affirmatively  that 
the  action  before  the  justice  was  an  action  in  ejectment.  In 
such  a  case,  a  justice  has  no  jurisdiction,  and  a  judgment 
rendered  by  him  is  void.  It  is  true,  as  argued,  that  the  code 
abolished  certain  forms  of  action  and  provided  for  one  action 
in  civil  cases  denominated  a  civil  action.  But  the  terra 
ejectment  has  been  properly  retained  by  the  courts  to  desig- 
nate one  form  of  action.  But  whatever  designation  may  be 
given  the  cause,  it  is  clear  that  it  was  one  without  the  juris- 
diction of  the  justice.  We  are  not  concerned  with  what  may 
affirmatively  appear  in  the  record  outside  of  the  complaint, 
and  the  injunction  placed  upon  the  court  to  disregard  an 
error  or  defect  which  does  not  substantially  affect  the  rights 
of  the  adverse  party  has  no  application.    §401  Burns  1894. 

Under  the  rule  laid  down  in  Hopper  v.  LucaSj  86  Ind.  43, 
if  the  complaint  in  the  case  at  bar  had  contained  an  averment 
that  the  judgment  was  duly  given  or  made,  it  would  be  a 
sufficient  complaint.  But  the  objection  to  the  complaint  is, 
not  that  it  fails  to  aver  sufficient  facts  to  show  that  the  justice 
had  jurisdiction,  but  that  it  avers  facts  which  show  affirma- 
tively that  the  justice  did  not  have  jurisdiction.  In  other 
words,  the  bond  is  claimed  to  be  invalid  not  because  of  failun* 
to  show  the  justice's  authority,  but  because  of  the  affirma- 
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tive  showing  that  he  did  not  have  authority.  So  that  the 
question  presented  is  the  validity  of  a  bond,  not  where  there 
is  a  failure  to  show  jurisdiction,  but  where  there  is  a  showing 
of  no  jurisdiction. 

However,  one  of  the  methods  prescribed  for  escaping  the 
effects  of  a  void  judgment  rendered  by  a  justice  of  the  peace 
is  to  appeal  to  the  circuit  court.  The  defendant  in  the  jus- 
tice's court  availed  himself  of  this  method.  It  follows  that 
there  was  a  suflBcient  consideration  for  the  bond.  It  accom- 
plished the  purpose  he  sought.  The  bond  was  conditioned 
that  he  would  prosecute  the  appeal  to  final  judgment.  This 
he  failed  to  do  by  dismissing  the  appeal.  That  left  the  judg- 
ment standing  in  the  justice's  court.  It  may  be  said  that  had 
the  case  been  prosecuted  in  the  circuit  court  it  must  neces- 
sarily have  resulted  in  a  dismissal.  True,  but  the  circuit 
court  Mrould  not  have  dismissed  the  appeal  but  would  have 
dismissed  the  cause  of  action.  Goodwiiie  v.  Barneti^  2  Ind. 
App.  16.  After  a  party  has  obtained  what  he  sought  by  an 
appeal  bond,  he  can  not  then  be  heard  to  say  that  the  bond 
was  never  of  any  effect.  There  was  no  error  in  holding  the 
complaint  sufficient. 

Judgment  affirmed. 


Pennsylvania  Company  v,  Hunsley. 

[No.  2,752.    Filed  October  11,  1809.] 

InBTRUcnoNS. —InwMion  of  Ptomnce  of  Jury, — Preponderance  of 
Evidence, — Intelligence  of  Witness. — An  instnictioii  that  '*  The  pre- 
ponderanoe  of  evidence  in  this  case  does  not  depend  alone  on  the 
number  of  witnesses  who  testified  for  or  against  the  existence  of  any 
particular  fact  or  state  of  facts.  In  determining  upon  which  side 
lies  the  preponderance  of  evidence,  you  should  take  into  considera- 
tion the  intelligence  and  candor  of  the  several  witnesses/'  etc.,  is  an 
Invasion  of  the  province  of  the  jury.    pp.  39-60. 

IRTERBOOATORIBS  TO  JuBY. — RaUroods.—Damoges.'^Fires  Escaping 
from  Eight  of  Way.— In  an  action  against  a  railroad  company  for 
damages  caused  by  fire  escaping  from  its  right  of  way,  the  condition 
of  the  right  of  way  was  a  material  fact  in  the  case,  and  an  interroga- 
toiy  to  the  jury,  asking  if  there  was  not  a  short  growth  of  grass  at 
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a  certain  place  on  the  right  of  way  which  was  not  burned  over  by 
the  fire,  should  have  been  submitted,    p.  SO, 

EviDBNOE. — Cro88-Examination  of  Witness. — No  error  was  committed 
in  sustaining  an  objection  to  a  question  asked  plaintiff  on  cross- 
examination,  if  he  would  not  accept  the  cunount  of  his  demand  in 
settlement  of  his  claim  if  he  could  get  it.    pp.  SO,  SI. 

Same. — Cross-Examination  of  Witness. — Where,  in  the  trial  of  an 
action  against  a  railroad  company  for  damages  on  account  of  fire 
escaping  from  defendant's  right  of  way,  the  plaintiff  stated  on  cross- 
examination  that  he  had  another  suit  pending  with  his  brother 
against  defendant  for  the  same  fire,  it  was  proper  to. ask  him  the 
amount  of  his  claim  in  that  case.    p.  SI. 

Same. — Cross-Examination  of  Witness. — Where  a  witness  admitted 
on  cross-examination  that  he  wanted  plaintiff  to  recover,  no  error 
was  committed  in  excluding  questions  asked  him  as  to  whether  he 
wanted  other  parties,  in  similar  actions  against  defendant,  to  re- 
cover,   p.  SI. 

Same. — Opinion  Evidence. — A  witness,  who  was  shown  to  be  a  farmer 
residing  in  the  same  county  in  which  plaintiff's  land  alleged  to  have 
been  damaged  by  fire  was  situated,  had  passed  and  repassed  the 
land  for  about  five  years,  and  had  been  over  the  land  after  the  fire, 
was  competent  to  testify  as  to  the  value  of  the  land  before  and  after 
the  fire.    p.  SI. 

tsQTKUCTiovA.— Railroads. — Fires  Eseapinff  from  Right  of  Way,— 
Measure  of  Damages, — An  instruction  in' the  trial  of  an  action  against 
a  railroad  company  for  damages  caused  by  fire  escaping  from  its 
right  of  way,  that  "in  determining  the  amount  of  damages,  if  any, 
sustained  by  the  plaintiff,  you  should  be  guided  by  the  evidence  in- 
troduced, and  may  take  into  consideration  the  opinions  of  the  many 
witnesses  as  to  the  value  of  the  land,"  is  not  erroneous  when  con- 
sidered in  connection  with  another  instruction  previously  given 
informing  the  jury  that  the  measure  of  the  damages  was  the  diminu- 
tion of  the  market  value  of  the  land  occasioned  by  the  fire.  pp.  Sl^  SS. 

Evidence. — Depositions. — Opinion  Evidence. — Where,  in  the  trial  oft 
an  action  against  a  railroad  company  for  damages  to  plaintiff's  land 
caused  by  fire  escaping  from  defendant's  right  of  way,  the  plaintiff 
offered  in  evidence  certain  depositions  in  which  the  deponents  stated 
that  they  owned  muck  land,  similar  to  plaintiff's,  that  they  had 
fires  on  such  land,  and  that  fires  were  a  benefit,  and  not  a  detriment, 
the  action  of  the  court  in  refusing  to  admit  the  depositions  in  evi- 
dence, on  the  ground  that  it  was  not  shown  that  deponents  had  seen 
plaintiff's  land,  was  error,    pp,  5f ,  S3, 

From  the  St.  Joseph  Circuit  Court.     Reversed, 

Allen  ZoU^rSj  C.  IT,   Warden  and  F".  E.  ZoUars^  for  ap- 
pellant. 

Frayilc  E.  Onbom  and  H.   W,  Sallwasser,  for  ap]iellee. 
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CoMSTOCK,  C.  J. — The  complaint  avers  in  substance  that 
in  September,  1895,  and  prior  thereto,  appellant  railroad 
extended  in  an  easterly  and  westerly  direction  through  and 
across  the  south  part  of  section  ten,  township  thirty-four 
north,  of  range  three  west,  in  La  Porte  county,  Indiana;  that 
at  said  date  plaintiff  was  the  owner  and  in  possession  of  forty 
acres  of  land  north  of  said  tract;  that  appellant  negligently 
permitted  dry  grass,  weeds,  and  other  combustible  material 
to  accumulate  on  its  right  of  way,  to  the  north  of  said 
railroad  track,  at  a  point  in  the  southeast  quarter  of  said  sec- 
tion ten,  and  negligently  set  fire  to  the  same,  and  negligently 
permitted  the  fire  to  escape  from  its  right  of  way  to  the  lands 
adjoining  on  the  north,  and  said  fire  continuously  burned 
over  and  across  to  the  lands  of  the  plaintiff.  The  complaint 
avers  that  the  land  was  by  nature  well  set  in  grass  and  pro- 
duced large  crops  thereof  annually  from  the  roots  remaining 
in  the  soil  without  re-seeding  of  cultivating.  The  cause  was, 
upon  change  of  venue,  tried  in  the  St.  Joseph  Circuit  Court. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  in  the  sum  of  $320.  With  the  general  verdict 
the  jury  returned  answers  to  interrogatories.  The  assign- 
ment of  errors  contains  but  two  specifications:  (1)  That  the 
court  erred  in  overruling  appellant's  demurrer  to  the  com- 
plaint. (2)  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial.  The  latter  only  is  discussed.  The  com- 
plaint does  not  charge  any  defect  in  the  locomotive  from 
which  it  is  alleged  sparks  of  fire  dropped,  igniting  the  com- 
biistibles  on  the  right  of  way,  nor  in  its  management.  The 
controlling  question,  therefore,  was  whether  the  fire  origin- 
ated on  appellant's  right  of  way. 

Appellant's  brief  calls  attention  of  the  court  to  the  fact 
that  a  much  larger  number  of  witnesses  testified  that  the  fire 
started  outside  of,  than  on  the  right  of  way;  points  out  con- 
tradictions, inconsistencies,  and  improbabilities  in  the  testi- 
mony of  the  witnesses  for  appellee,  and  for  reasons  stated, 
that  we  do  not  deem  it  necessary  to  set  out,  insists  that  appel- 
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lant's  witnesses  were  entitled  to  the  greater  credit.  A  very 
careful  and  complete  summary  of  the  testimony  is  given  for 
the  purpose  of  showing  that  the  verdict  of  the  jury  is  based 
upon  prejudice  and  not  evidence,  and  for  the  further  purpose 
of  showing  that  the  court  erred"  in  its  instructions  to  the  jury, 
and  especially  in  the  giving  of  the  eighth  instruction,  which 
is  in  the  following  language:  "The  preponderance  of  evi- 
dence in  this  case  does  not  depend  alone  on  the  number  of 
witnesses  who  testify  for  or  against  the  existence  of  any  par- 
ticular fact,  or  state  of  facts.  In  determining  on  which  side 
lies  the  preponderance  of  evidence,  you  should  take  into  con- 
sideration the  intelligence  and  candor  of  the  several  wit- 
nesses, their  opportunities  of  seeing  or  hearing  the  facts  about 
which  they  testify;  their  ability  to  see  where  the  fire  origin- 
ated, whether  they  were  close  or  far  from  it,  whether  they 
were  at  or  near  the  railroad  when  the  fire  started,  or  came 
to  it  after  it  had  greatly  extended;  their  conduct  and  de- 
meanor while  testifying;  their  interest  in,  or  disinterested- 
ness, if  any,  as  to  the  result  of  this  suit,  and  the  probability, 
or  improbability  of  their  several  statements,  in  view  of  all 
other  facts  proved  in  the  case.  You"  should  also  consider 
whether  any  of  the  witnesses  are  shown  to  have  some  motive 
for  assisting  either  party,  or  whether  any  witness  may  have 
been  active  in  hunting  up  other  witnesses  or  testimony 
to  benefit  either  party;  and  having  carefully  consid- 
ered all  these  facts  and  circumstances,  and  all  the  evi- 
dence, you  will,  I  trust,  render  a  verdict  in  accord- 
ance with  the  evidence  in  the  case."  Counsel  admit 
that  in  some  cases  it  might  be  proper  to  instruct  the  jury  as 
a  general  proposition  that  the  preponderance  of  the  evidence 
"does  not  depend  upon  the  number  of  witnesses;"  but  when 
the  court,"in  view  of  the  overwhelming  number  of  witnesses 
in  behalf  of  appellant  as  to  the  origin  of  the  fire,"  instructed 
them  that  "the  preponderance  of  the  evidence  in  this  case** 
does  not  depend  alone  upon  the  number  of  witnesses,  that 
the  court  invaded  the  province  of  the  jury.    Counsel  contend 
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that  the  court  had  no  right  to  say  as  a  matter  of  law^  that 
in  this  case  the  preponderance  of  the  evidence  does  not  de- 
pend alone  npon  the  number  of  witnesses.  It  is  claimed 
that  that  part  of  the  instruction  made  a  question  of  fact  to  be 
decided  by  them  a  question  of  law  declared  by  the  court, 
and  that  the  jury  would  understand  therefrom  that  there 
was  good  reason,  in  the  opinion  of  the  court,  why  the  jury 
should  not  be  controlled  by  the  number  of  witnesses.  It  is 
also  argued  that  the  court  invaded  the  province  of  the  jury 
when  it  instructed  them  that  thev  should  take  into  considera- 
tion  the  intelligence,  etc.,  of  the  witnesses.  The  objection 
to  this  part  of  the  instruction  was  that  the  word  should  in- 
stead of  might  was  used,  and  that,  in  effect,  they  were  told 
''that  a  witness  of  greater  intelligence  should  be  given  more 
credence  than  one  with  less  intelligence."  In  support  of  this 
objection  counsel  cite  a  number  of  cases  decided  by  our  Su- 
preme Court,  giving  quotations  from  the  instructions  -in- 
volved, and  what  the  court  said  in  relation  thereto. 

In  Fulwider  v.  Ingeh%  87  Ind.  414-420,  the  court  below 
gave  the  following  instruction:  "The  opinion  of  witnesses, 
whose  attention  has  been  particularly  called  to  the  alleged 
insane  person,  who  were  familiarly  acquainted  with  him,  who 
had  frequent  opportunities  of  observing  him  and  the  opera- 
tiona  of  his  mind,  is  ordinarily  entitled  to  greater  weight  than 
that  of  witnesses  of  equal  capacity  whose  opportunities  of 
forming  an  opinion  were  more  limited.  The  facts  upon 
which  the  opinions  of  such  witnesses  are  based  have  been 
given  you,  and  you  should  weigh  the  opinion  expressed  with 
the  facts  testified  and  stated  to  you,  upon  which  such  wit- 
nesses based  such  opinion." 

In  speaking  of  that  instruction  the  court  said:  "The  tenth 
instruction  is  also  erroneous.  It  tells  the  jury  in  substance, 
that  where  witnesses  are  of  equal  capacity,  the  opinions  of 
those  who  have  better  means  of  knowledge  are  ordinarily 
of  greater  weight  than  the  opinions  of  those  who  have  less 
means  of  knowledge;  but  this  leaves  out  of  view  the  essential 


42  APPELLATE  COURT  OF  INDLAJ^A, 

Pennsylvania  Co.  v.  Hunaley. 

element  of  credibility,  and,  even  if  true  in  fact,  it  is  not  .a 
presumption  of  law.  It  has  been  often  held  to  be  error 
to  state  to  a  jury,  as  a  legal  proposition,  matter  which, 
although  true  in  point  of  fact,  and  therefore  belonging  ex- 
clusively to  the  jury,  does  not  amount  to  a  legal  presumption. 
Thus  it  has  been  held  error  to  instruct  a  jury  that,  other 
things  being  equal,  oral  testimony  is  entitled  to  greater 
weight  than  depositions.  Millner  v.  Elgiuy  64  Ind.  197,  31 
Am.  Rep.  121;  MVorks  v.  Stevens^  76  Ind.  181.  So  it  has 
been  held  error  to  instruct  a  jury  that  *one  interested  will 
not,  usually,  be  as  honest  and  candid  as  one  not  so;'  Qreer  v. 
State,  53  Ind.  420;  Veatch  v.  State,  56  Ind.  584,  26  Am. 
Eep.  44;  or  that,  if  a  person  once  knows  a  thing  he  is  pre- 
sumed to  remember  it;  Hinds  v.  IlarboUy  58  Ind.  121;  or 
that,  if  a  witness  is  interested  in  the  result  of  a  prosecution  it 
tends  to  discredit  him;  Pratt  v.  State,  56  Ind.  179;  or  that 
the  evidence  of-  parties  to  the  action  and  those  related  to 
them  is  not  entitled  to  as  much  weight  js  the  evidence  of 
disinterested  'svitnesses;  Nelson  v.  Vorce,  55  Ind.  455;  or  to 
institute  a  comparison  between  the  weight  of  the  evidence 
of  different  witnesses;  Nelson  v.  Vorce,  svpra;  Cujining- 
ham  V.  State,  65  Ind.  377;  Wood  v.  Deutchman,  75  Ind. 
148.  The  court  in  the  tenth  instruction  did  not  merely  tell 
the  jury  that  the  matters  alluded  to  were  matterp  which  they 
had  a  right  to  consider  and  judge  for  themselves  in  deter- 
mining the  question  as  to  the  relative  weight  of  the  opinions 
of  witnesses;  to  this  there  could  have  bjBen  no  objection; 
Pratt  V.  State,  supra  ;  but  the  court  went  further,  and  told 
the  jury  how  to  determine  the  question,  and  so  the  court 
violated  the  principle  of  the  foregoing  decisions,  and  usurped 
the  province  of  the  jury." 

In  Woollen  v.  Whitarre,  91  Ind.  502,  503,  the  court  was 
requested  to  instruct  the  jury  in  relation  to  the  testimony  of 
one  of  the  interested  parties,  as  follows:  "But  you  have 
the  riglit,  and  it  is  your  duty,  to  take  into  consideration  that 
interest,  together  with  his  manner  of  testifying,  and  the  con- 
siatencv  or  inconsistency  of  his  statements,  if  anv;  also,  what 
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contradictory  statements,  if  any,  he  may  have  made  in  re* 
lation  to  the  matter  in  suit."  In  speaking  of  that  part  of  the 
instruction  so  refused,  the  court  said:  ^'Indeed,  that  part 
of  the  charge  requested,  and  refused,  told  the  jury,  in  sub- 
stance, that  it  was  their  duty  to  consider,  among  other  things, 
the  interest  of  a  witness.  If  it  be  true,  as  a  matter  of  law, 
that  it  is  the  duty  of  the  jury  to  consider  the  interest  of  a 
witness  in  determining  his  credibility,  then  it  would  seem 
also  to  be  their  duty,  as  a  matter  of  law,  to  give  leas  weight 
to  the  testimony  of  a  witness  having  an  interest  in  the  result 
of  a  suit  than  to  that  of  one  having  no  interest.  However 
this  may  be  as  a  matter  of  fact,  it  is  not  so  as  a  matter  of  law. 
The  decisions  of  this  court  are  numerous  to  the  effect  that  it 
is  error  for  the  court  to  say  or  intimate  to  the  jury  that  any 
circumstance  or  fact  should  be  considered  by  them  (to  the 
disparagement  of  a  witness'  testimony.  The  court  may 
properly  say  to  the  jury  that,  in  considering  the  credibility  of 
a  witness,  certain  things  may  be  considered  by  them;  but  it  is 
error  for  the  court  to  inform  the  jury,  directly  or  indirectly, 
that  such  things  must,  as  a  matter  of  law,  be  regarded  in  de- 
termining the  question  of  credibility.  Whenever  the  court 
does  so,  it  invades  the  province  of  the  jury." 

In  Shorh  v.  Kinzie^  100  Ind.  429,  the  court  instructed 
the  jury  as  follows:  "There  has  been  some  evidence  given 
of  admissions  by  the  plaintiff,  and  upon  tliis  branch  of  the 
case  the  law  is  that  verbal  admissions  or  statements,  consist- 
ing of  mere  repetitions  of  oral  statements  made  some  time 
ago,  are  subject  to  much  imperfection  and  mistake,  for  {he 
reason  that  the  party  making  them  may  not  have  expressed 
his  or  her  own  meaning,  or  the  witness  may  have  misunder- 
stood him  or  her,  or,  by  not  giving  their  exact  language,  may 
have  changed  the  meaning  of  what  was  said.  Such  evidence 
should,  therefore,  be  received  by  the  jury  with  great  cau- 
tion. But  admissions  deliberately  made  and  well  understood 
are  entitled  to  your  consideration,  especially  when  made 
against  a  party's  own  interest.     The  jury  are  the  exclusive 
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judges  of  the  weight  of  the  evidence."  In  relation  to  that  in- 
struction, the  court  said:  "Under  Newman  v.  Hazelriggy 
96  Ind.  73,  Finch  v.  BerginSy  89  Ind.  360,  Oarfield  v. 
Stahy  74  Ind.  60,  Dams  v.  Hardy ^  76  Ind.  272,  we  think 
this  instruction  must  be  held  erroneous.  The  last  sentence 
in  the  instruction  does  not  save  the  entire  instruction  from 
error.  It  did  not  withdraw  the  preceding  matter,  often  held 
by  this  court  to  be  objectionable,  but  left  it  to  control  the 
judgment  of  the  jury." 

In  Cline  v.  Lindsey^  110  Ind.  337,  this  instruction  was 
given:  "20th.  In  weighing  the  testimony  of  witnesses, 
the  jury  should  consider  their  capacity  to  understand  the 
facts  about  which  they  testify,  their  opportunity  of  knowing 
the  mental  condition  of  the  testator.  The  testimony  of  the 
testator's  neighbors  who  have  long  been  acquainted  with 
him,  and  have  had  frequent  intercourse  with  him,  and  whose 
attention  has  been  particularly  called  to  the  testator,  who 
have  had  frequent  opportunities  of  observing  his  mind,  is 
entitled  to  greater  weight  than  that  of  a  witness  of  equal 
sagacity,  whose  opportunities  were  more  limited,  etc."  The 
objection  made  to  this  instruction  was,  that  the  court  thereby 
invaded  the  province  of  the  jury,  by  charging  that  the  testi- 
mony of  the  testator's  neighbors  who  had  long  been  ac- 
quainted with  him,  etc.,  was  entitled  to  more  weight  than  the 
testimony  of  other  witnesses  of  equal  sagacity,  whose  oppoi- 
tunities  had  been  more  limited.  In  relation  to  the  instruc- 
tion, and  the  contention  against  it,  the  court  said:  "Con- 
sidered without  reference  to  any  other  charge  that  may  have 
been  given,  the  above  instruction,  in  our  judgment,  is  open 
to  the  objection  urged  against  it.  It  may  be  true,  as  a  matter 
of  fact,  that  the  testimony  of  the  neighbors  of  the  testator, 
who  had  the  advantages  and  opportunities  named,  was  en- 
titled to  more  weight  than  the  testimony  of  other  witnesses 
of  equal  sagacity,  who  had  less  opportunities,  because  of  less 
acquaintance  with  the  testator;  but  that  was  a  fact  to  be  de- 
termined by  the  jury,  and  not  by  the  court  as  a  question  of 
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law.  *  *  *  [page  340]  In  all  such  cases  it  is  for  the 
juiy  to  determine  for  themselves  to  what  witnesses  they  will 
give  the  most  credence.  They  have  a  right  to  consider  the 
fact  that  some  of  the  witnesses  may  have  had  greater  oppor- 
tunities than  others.  The  court  may  instruct  them  that  they 
have  such  right,  but  it  ought  not  to  invade  their  province  and 
undertake  to  determine  for  them  what  witness  is  most  re- 
liable." 

In  Jones  v.  Coaler^  139  Ind.  382,  the  following  instruc- 
tion was  given:  ^^I  instruct  you  that  when  witnesses  are 
otiierwise  equally  credible  and  their  testimony  otherwise  en- 
titled to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior; 
and,  also,  to  those  who  swear  affirmatively  to  a  fact,  rather 
than  to  those  who  swear  negatively,  or  to  a  want  of  knowledge 
or  a  want  of  recollection."  In  speaking  of  that  instruction 
the  court  said:  "The  weight  to  be  given  to  the  testimony 
of  any  witness  or  class  of  witnesses  ia  always  a  question  for 
the  jury  and  it  is  never  proper  to  charge  the  jury,  as  a  matter 
of  law,  that  any  witness  or  class  of  witnesses  shall  be  received 
with  ^ater  consideration  than  any  other." 

In  Durham  v.  Smithy  120  Ind.  463,  the  ruling  of  the 
court  is  correctly  stated  in  the  syllabus,  as  follows:  "Where 
a  jury  is  charged  that  witnesses  residing  near  the  testatrix, 
being  more  intimate  with  her,  and  having  better  opportuni- 
ties of  observation  than  those  living  farther  away,  other 
things  being  equal,  are  entitled  to  greater  credit,  the  instruc- 
tion is  erroneous,  as  an  invasion  of  the  province  of  the  jury." 

In  Dodd  V.  MoorCy  91  Ind.  522,  one  of  the  instructions 
was  as  follows:  "The  weight  which  you  give  the  testimony 
of  a  witness  depends  upon  the  interest  which  such  wit- 
ness mav  have  in  the  result  of  vour  verdict.  You  there- 
fore  give  such  effect  and  force  to  the  testimony  of  the  plain- 
tiff and  defendant  as  you  think  would  be  proper  in  view 
of  what  may  be  at  stake  to  the  plaintiff  and  to  the  defendant 
respectively."     In  speaking  of  that  instruction,  the  court 
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said :  'The  jury  have  the  right,  in  all  cases,  in  weighing  and 
settling  conflicts  in  testimony,  to  consider  the  interest  which 
the  witnesses  may  have  in  the  result  of  the  litigation;  and  it 
is*proper  to  instruct  them  that  they  may  exercise  that  right. 
It  may  be  that  in  many  cases  witnesses  unconsciously  warp 
and  color  their  testimony  by  reason  of  interest;  and  it  may 
be  that,  in  many  instances,  witnesses  purposely  falsify  by 
reason  of  such  interest;  but  whether  such  is  the  fact,  in  any 
given  case,  is  a  question  of  fact  to  be  left  to  the  jury.  Surely, 
the  courts  cannot  say,  as  a  matter  of  law,  that  because  a  wit- 
ness may  have  an  interest  in  the  litigation,  less  weight  should 
be  given  to  his  testimony.  In  the  instruction  above  set  out, 
the  province  of  the  jury  is  invaded,  and  they  are  instructed, 
in  effect,  that,  as  a  matter  of  law,  less  weight  erhould  be  given 
the  testimony  of  the  parties,  because  they  are  interested  in 
the  result  of  the  litigation.'* 

In  Duvall  v.  Kenton^  127  Ind.  178,  one  of  the  instructions 
was  as  follows:  "The  opinions  of  experts  are  received  in 
evidence,  and  may  be  considered  and  weighed  from  a  con- 
sideration of  the  skill  of  such  experts  and  the  truth  of  the 
h>'pothesis  on  which  his  opinion  is  based.  The  jury  in  judg- 
ing of  the  weight  of  expert  evidence  should  consider  the 
character  of  the  witness  and  the  interest,  if  any,  he  has  in  the 
case."  In  relation  to  that  instruction  the  court  said:  "In- 
structions of  this  character  have  often  been  adjudged  by  this 
court 'to  be  erroneous.  *  *  *  In  the  case  of  Un/rvh  v. 
StaUy  105  Ind.  117,  the  instruction  was  as  follows:  The 
relatrix  and  defendant  have  testified,  and  they  are  both  in- 
terested in  the  event  of  the  suit.  This  fact  should  be  con- 
sidered in  weighing  their  evidence,  in  connection  with  the 
other  facts  and  circumstances  which  I  have  indicated  apply 
to  witnesses  generally.'  The  court  said  of  this  instruction: 
It  very  clearly  discredits  the  parties  named,  because  they  are 
irfterested  in  the  event  of  the  suit.  The  charge  is,  that  it 
was  the  duty  of  the  jury  to  consider  the  fact  that  the  parties 
named  were  interested  in  the  event  of  the  suit.     The  juiy 
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would  not  understand  that  on  account  of  that  interest  greater 
weight  was  to  be  given  to  the  testimony  of  interested  parties. 
Very  clearly,  they  understood  that  they  were  to  give  less 
weight  to  that  testimony.'  The  jury  are  exclusive  judges  of 
the  weight  to  be  given  to  the  testimony  of  any  witness,  and 
an  instruction  which  hampers  them  in  the  exercise  of  their 
duty  in  that  respect  is  erroneous." 

In  Newman  v.  Hazelriggy  96  Ind,  78,  an  instruction  that 
it  was  the  duty  of  the  jury  to  consider  evidence  of  verbal 
admissions  with  caution  was  held  to  be  erroneous. 

In  Hartford  v.  StatCy  96  Ind.  461,  466,  49  Am.  Rep.  185, 
the  court  instructed  the  jurj'  that  in  weighing  the  testimony 
of  the  defendant,  it  was  their  duty  to  take  into  consideration 
the  fact  that  he  was  defendant  That  instruction  was  held 
to  be  erroneous.  Amongst  other  things  the  court  said :  "If 
it  was  the  duty  of  the  jury,  as  a  matter  of  law,  to  consider  the 
fact  that  the  appellant  was  the  defendant,  in  weighing  his 
evidence,  then  it  would  seem  to  follow  that,  as  a  matter  of 
law,  his  evidence  was  entitled  to  less  weight  on  account  of 
the  fact  referred  to.  Woollen  v.  Whitacre,  91  Ind.  502. 
The  charge  clearly  conveyed  the  idea  that  as  a  leading  rule  of 
evidence  the  testimony  of  the  appellant  was  not  entitled  to  as 
much  weight  as  that  of  other  witnesses,  unless,  after  consid- 
ering the  fact  of  his  being  the  defendant,  they  were  still  able 
to  give  him  credit.  In  other  words,  the  jury  must  have  un- 
derstood  that  the  fact  of  the  appellant  being  the  defendant 
cast  suspicion  upon  his  evidence,  entitling  it  to  less  weight 
than  it  would  have  been  entitled  to  if  he  had  been  a  dis- 
interested witness.  ♦  ♦  *  The  jury  both  in  criminal 
and  civil  cases  are  the  exclusive  judges  of  the  evidence.  In 
this  they  must  be  left  untrammeled  by  the  court's  charges. 
If  there  is  conflict  in  the  evidence,  the  court  may  inform  them 
that,  as  a  matter  of  fact,  they  may  consider  the  interest  of  a 
witnecB  in  determining  his  credibility,  but  it  is  error  to  tell 
ihem  that  such  interest  must,  as  a  matter  of  law,  be  con- 
sidered.   It  was  said,  in  Woollen  v.  Whitacrey  supra:    'Tl^e 


48  APPELLATE  COURT  OF  INDIANA, 


Pennsylvania  Co.  v.  Hunslej. 


court  may  properly  say  to  the  jury  that^  in  considering  the 
credibility  of  a  witness,  certain  things  may  be  considered  by 
them,  but  it  is  error  for  the  court  to  inform  the  jury,  directly 
or  indirectly,  that  such  things  must,  as  a  matter  of  law,  be 
regarded  in  determining  the  question  of  credibility.  When- 
ever the  court  does  so,  it  invades  the  province  of  the  jury*." 
See,  also,  Kelson  v.  VorcBy  56  Ind.  455;  Hinds  v.  Harbouy 
58  Ini  121;  Pratt  v.  State,  56  Ind.  179;  Yeateh  v.  State,  56 
Ind.  584,  26  Am.  Rep.  44;  Oreer  v.  State,  53  Ind.  420;' 
MUlner  v.  Elgin,  64  Ind.  197,  31  Am.  Rep.  121;  Works  v. 
Stevens,  76  Ind.  181;  Voss  v.  Prier,  71  Ind.  128. 

In  Unruh  v.  State,  105  Ind.  117,  124,  one  of  the  instruc- 
tions was  as  follows:  "The  jury  are  the  judges  of  the  credi- 
bility of  the  witnesses,  and  in  determining  the  weight  to 
be  given  to  the  testimony  of  the  •  different  witnesses,  you 
should  consider  the  relationship  of  the  witnesses  to  the 
parties,  their  interest  in  the  event  of  the  ^uit,  etc."  In  re- 
lation to  that  instruction,  the  court  said:  ''Here  again,  it  is 
enjoined  upon  the  jury  as  a  duty,  in  determining  the  credi- 
bility of  witnesses,  to  consider  their  interest  in  the  event  of 
the  suit,  and  their  relationship  to  the  parties.  And  here 
again,  by  the  phraseologj'  of  the  instruction,  discredit  is 
thrown  upon  the  classes  of  witnesses  named.  *  *  *  The 
jury  had  a  right  to  consider  that  relationship,  if  they  thought 
it  worthy  of  consideration,  and  might  have  been  instructed 
as  to  that  right,  but  to  enjoin  it  as  a  duty,  implied  infirmity 
in  the  testimony  by  reason  of  the  relationship.  In  these  in- 
atractions,  the  court  not  only  invaded  the  province  of  the 
jury,  but  indicated  to  them  that,  as  a  matter  of  law,  the  tes- 
timony of  some  of  the  witnesses  was  entitled  to  lees  credence 
than  the  testimony  of  others.  For  these  reasons  the  judg- 
ment must  be  reversed." 

In  Finch  v.  Bergins,  89  Ind.  360,  the  court  instructed 
the  jury  that  evidence  as  to  verbal  admissions  ought  to  be 
received  with  great  caution ;  that  such  evidence  is  subject  to 
much  imperfection  and  mistake.     That  instruction  was  held 
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to  be  enoneaiiB,  for  the  reason  that  it  invaded  the  proyinoe 
of  the  jury.  The  same  ruling  was  made  in  Lewis  v.  ChrittiSy 
99  Ind.  377. 

In  Bird  ▼•  State^  107  Ind.  154,  the  jury  were  instrueted 
as  follows:     'The  defendant  has  testified  in  his  own  behalf. 
In  weighing  his  testimony  the  fact  that  he  is  the  defendant, 
and,  thereforSi  deeply  interested  in  the  result  of  the  prosecu- 
tion, should  not  be  overlooked,  but  it  does  not  follow  that  be- 
cause of  his  interest  you  should  disregard  his  testimony  or 
refuse  to  give  him  credit.     Innocent  men  are  sometimes 
charged  with  the  commission  of  grave  offenses.     If  the  de- 
fendant's testimony,  when  compared  with  all  the  other  facts 
and  circumstances  in  evidence,  is  consistent  and  harmonious, 
it  may  have  a  controlling  weight  in  deciding  the  case,  but 
the  wdght  it  shall  have  is  a  matter  left  wholly  to  your  con- 
sideration and  judgment."     In  relation  to  that  instruction, 
the  court  said:     "This  instruction    cannot    be    sustained. 
Very  clearly  it  discredits  the  testimony  of  appellant     It  is 
'equivalent  to  telling  the  jury  that  it  was  their  duty  to  keep 
in  mind  the  fact  that  appellant  was  the  defendant,  and  that 
his  testimony,  for  that  reason,  could  not  be  taken  as  of  con- 
trolling weight,  unless  consistent  with  all  the  facts  and  cir- 
cumstances in  the  evidence.     *     *     *     It  is  true,  the  jury 
were  also  instructed  that  they  were  the  judges  of  the  credibil- 
ity of  the  witnesses,  including  appellant,  but,  as  to  him,  that 
must  be  limited  by  the  portions  of  the  sixth  instruction  above 
commented  upon.     From  them,  the  jury  would  understand, 
that  while  they  might  judge  of  his  credibility,  it  was  under 
the  injunction  to  keep  in  mind  that  he  was  the  defendant  and 
'deeply  interested  in  the  result  of  the  prosecution,'  and  that 
hia  evidence  could  not  be  of  controlling  weight  in  the  decision 
of  the  case,  unless  consistent  with  the  facts  and  circumstances 
in  evidence  against  him.     That  appellant  was  an  interested 
party  is  a  fact  that  the  jury  might  consider  in  weighing  his 
testimony,  and  it  would  have  been  proper  to  instruct  them 
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that  they  might  exercise  that  right,  but  it  was  not  proper  to 
80  instruct  them  as  to  impose  a  consideration  of  his  interest 
as  a  duty,  and  thereby  cast  discredit  upon  his  testimony  in 
advance,  and  to  destroy  the  controlling  effect  of  his  testimony 
in  advance,  unless  it  should  be  consistent  with  the  testimony 
against  him."  See,  also,  Morris  v.  StatSy  101  Ind.  560; 
Canada  v.  Curry y  73  Ind.  246,  252 ;  Moore  v.  StaUy  85  Ind. 
90;  Long  v.  Siate^  23  Neb.  88,  86  N.  \V.  310;  Johnson  v. 
PeopUy  140  111.  350,  29  N.  E.  895;  McMinn  v.  Whelany  27 
Cal.  300.  Judged  by  tlie  foregoing  decisions,  tjiis  instruc- 
tion must  be  held  bad.  Nor  can  we  say  in  view  of  the  evi- 
dence that  this  error  did  no  harm. 

The  fourth  reason  for  a  new  trial  is  based  upon  the  refusal 
of  the  court  to  submit  to  the  jury  interrogatory  thirty-two,  as 
follows:  "Was  there  a  short  and  green  growth  of  grass  upon 
the  right  of  way  extending  from  the  line  of  the  old  fence 
post  on  the  north  to  the  bank  or  fill  of  the  railroad  which  was 
iiot  burned  over  by  the  fire  on  the  20th  day  of  September, 
1895  ?"  There  was  evidence  that  at  the  time  of  the  fire  the* 
right  of  way  from  the  tract  to  the  fence  post  on  the  north 
was  covered  with  a  short  growth  of  green  grass,  in  which  fire 
did  not  bum  on  the  day  appellee's  property  was  injured. 
As  the  condition  of  the  right  of  way  was  a  material  fact  in 
the  case,  the  interrogatory  should  have  been  submitted; 
§546  Homer  1897. 

Appellant  propounded  to  appellee  upon  cross-examination 
the  following  question:  "You  demand  $500.  Would  you 
take  that  if  you  could  get  it?"  To  which  question  the 
court  sustained  an  objection.  This  is  the  twenty-eighth 
reason  given  for  a  new  trial ;  in  this  there  is  no  error.  The 
sustaining  of  an  objection  propounded  to  the  same  witness  is 
made  the  twenty-ninth  ground  for  a  new  trial.  Appellee  in 
answer  to  an  interrogatory  on  cross-examination  stated  that 
he  had  another  suit  pending  with  his  brother  John  against 
appellant  for  the  same  fire.  "There  you  ask  $1,500?"  This 
question  was  proper.     The  answer  would  have  shown  the  ex- 
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tent  of  his  interest;  an  interest  not  limited  to  the  amount  in- 
volved in  the  trial  in  progress. 

Appellant  propounded  upon  cross-examination  to  Louis 
I^pp  the  following  questions:  "You  want  John  Hunsley  to 
get  some  money  out  of  the  railroad  company,  don't  you?" 
"Don't  you  want  Goflf  and  Glang  to  recover  against  the  Penn- 
sylvania Company?"  "And  don't  you  want  them  to  recover 
so  that  if  vou  ever  have  a  fire  on  your  mother's  land  she  mav 

»/  a./  ■/ 

recover  also?"  The  exclusion  of  these  questions  constitutes 
the  thirtieth,  thirty-first,  and  thirty-third  reasons  for  a  new 
trial.  The  witness  had  already  stated  in  answer  to  a  question 
of  appellee,  that  he  wanted  William  Hunsley  to  get  money 
out  of  the  railroad  companj*^  because  he  thought  he  deserved 
it.  The  witness  having  admitted  his  interest  in  the  success  of 
the  plaintiff,  the  court  did  not  err  in  excluding  these  ques- 
tions. 

The  thirtj'-seventh,  thirty-eighth,  and  thirty-ninth  reasons 
for  a  new  trial  are  based  upon  the  ruling  of  .the  court  in  al- 
lowing Ira  G.  Sparks,  a  witness  for  appellee,  to  testify  as  to 
the  value  of  appellee's  land  before  and  after  the  fire.  It  is 
claimed  that  this  witness  had  not  shown  himself  qualified  to 
testify.  The  witness  testified  that  he  was  a  farmer,  owner 
of  real  estate,  and  residing  in  La  Porte  county,  Indiana;  that 
he  knew  the  forty  acre  tract  of  land  of  appellee ;  that  he  had 
passed  and  repassed  it  along  the  road  for  about  five  years; 
that  he  had  been  over  the  land  after  the  fire.  The  excep- 
tion was  not  well  taken.  The  value  of  his  testimonv  de- 
pended  upon  his  knowledge  of  the  land,  but  we  are  clearly 
of  the  opinion  that  he  showed  himself  possessed  of  knowledge 
qualifying  him  to  give  an  opinion 

Nor  did  the  court  err  in  the  seventh  instruction  read  in 
connection  with  the  sixth  to  which  counsel  refers  in  this 
connection,  which  instruction  is  in  the  following  language: 
"In  determining  the  amount  of  damages,  if  any,  sustained 
by  the  plaintiff  you  should  be  guided  by  the  evidence  intro- 
duced, and  may  take  into  consideration  the  opinions  of  the 
many  witnesses  as  to  the  value  of  the  land."     The  ?ixth 
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instruction  is  as  follows:  'The  measure  of  damages  is  the 
diminution  of  the  market  value  of  the  land  occasioned  by 
the  fire;  that  is  to  say,  the  difference  between  the  \nalue  of 
the  land  immediately  before  and  inmiediately  after  the 
fire/' 

The  sixty-first  and  sixty-second  reasons  are  for  the  refusal 
of  the  court  to  permit  appellant  to  read  the  depositions,  re- 
spectively, of  Isaac  B.  Suman  and  Samuel  C.  Hackett. 
These  depositions  were  offered  for  the  purpose  of  showing 
'  that  the  burning  of  muck  lands  is  a  benefit,  and  not  a  dam- 
age. Appellee's  land  was  shown  to  be  muck  land,  composed 
of  decayed  vegetables  and  roots.  The  deponents,  in  these 
depositions,  stated  that  they  had  seen  and  owned  muck  land 
composed  of  decayed  vegetables  and  roots;  that  they  had 
fires  on  the  land;  that  they  were  a  benefit,  and  not  a  detri- 
ment. 

We  are  informed  by  appellant's  brief  (appellee  has  net 
favored  us  with  a  brief)  that  the  depositions  were  rejected 
because  it  was  not  shown  that  the  deponents  had  seen  appel- 
lee's land.  These  witnesses  were  offered  as  experts;  they 
stated  the  facts  upon  which  they  gave  their  opinions,  and 
then  gave  their  opinions  as  the  result  of  their  knowledge  by 
experience  and  observation.  We  are  of  the  opinion  that 
this  ruling  was  error. 

Mr,  Abbott,  in  his  work  on  Trial  Evidence,  at  page  311, 
says:  "After  the  qualities  or  grade  on  Avhich  the  value  de- 
pends have  been  proved,  a  witness  qualified  by  special  ex- 
perience or  knowledge  to  testify  to  the  intrinsic  value  of  the 
particular  article,  or  to  the  market  price  of  such  articles  (as* 
the  case  may  require),  may  testify  to  its  value,  although  he 
has  not  seen  the  article.  Such  testimony  may  be  founded 
on  the  witness  having  heard  or  read  all  the  testimony  which 
has  been  given  by  the  party  on  the  facts  of  quality,  grade, 
etc.,  on  which  value  or  price  depends;  in  which  case  the 
question  may  he:  *  Assuming  that  the  goods  were  as  de- 
scribed by  plaintiff  (or  other  testimony  heard  or  read  by  the 
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witness),  what  were  they  worth?'  Or  it  may  be  called  forth 
by  a  hypothetical  question,  embracing  all  the  same  facts 
which  may  fairly  be  assumed  to  be  sufficiently  in  evidence." 

Counsel  also  argue  that  instructions  numbered  four,  five, 
and  eighteen,  given  to  the  jury,  are  erroneous.  We  have  ex- 
amined them  with  care,  and  the  authorities  cited  in  reference 
thereto.  While  we  are  inclined  to  the  opinion  that  they  did 
not  mislead  the  jury,  they  are  jut^tly  open  to  criticism,  but 
their  faults  are  not  likely  to  reappear  upon  a  second  trial, 
and  to  discuss  them  would  unduly  extend  the  length  of  this 
opinion.  For  the  same  reason  we  do  not  pass  upon  other 
fdleged  errors. 

Judgment  reversed,  with  instruction  to  the  trial  court  U) 
flOfltain  the  motion  for  a  new  trial. 


Fort  Waynb  Insurance  Company,  v.  Irwin. 

[No.  2,870.    Filed  October  11,  1899.] 

Pbockss. — Service  on  Inmrance  Company. — Return. — ^e  return  of 
the  sheriff  to  a  summons  directing  service  upon  a  domestio  insur- 
ance company  of  a  named  citj,  showing  that  he  had  served  the 
summons  by  handing  it  to  defendant's  agent  in  the  county  in  which 
the  suit  was  brought,  neither  the  president  nor  chief  officers  of  the 
company  being  found  in  the  county,  and  that  the  agent  examined  it, 
and  advised  him  to  send  it  to  the  general  agent  in  another  county,  is 
sufficient  within  the  meaning  of  §§816, 818, 819  Bums  1894.  pp,  54, 65. 

Pleading. — Condition  Precedent.— Insurance. — A  complaint  in  an 
action  on  a  fire  insurance  policy  which  avers  that  the  plaintiff  has 
duly  and  fully  performed  all  of  the  Conditions  of  the  policy  on  his 
part  to  be  performed,  sufficiently  avers  the  performance  of  the  con- 
ditions precedent  contained  in  the  policy,  within  the  meaning  of 
§873  Bums  1894,  which  provides,  that  in  pleading  the  performance 
of  a  condition  precedent  in  a  contract  it  shall  be  sOfficient  to  allege, 
generally,  that  the  party  performed  all  of  the  conditions  on  his 
part    pp.  55,  56. 

Insurancs. — Proof  of  Loes. — Action. — ^Where  a  fire  Insurance  policy 
requires  that  proof  of  loss  shall  be  made  by  the  insured  within  a 
given  time,  and  the  insured  makes  the  proof  of  loss  required,  and 
no  objection  is  made  thereto  within  the  time  stipulated,  and  the 
loes  is  not  paid,  so  far  as  ascertaining  the  amount  of  loss  is  con- 
cerned, a  right  of  action  accrues  on  the  policy,    p.  56. 
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Plbadino.— iSuif  Brought  in  Wrong  County, — An  objection  that  the 
aotion  was  brought  in  the  wrong  county  must  be  raised  by  answer, 
where  such  fact  does  not  appear  on  the  face  of  the  complaint. 
pp.  66'58. 

Same. — Plea  in  Abatement, — ^Where  it  does  not  appear  in  the  com- 
plaint that  there  was  no  jurisdiction  of  the  person,  an  objection  on 
that  ground,  by  plea  in  abatement,  after  an  appearance  and  de- 
murrer, comes  too  late.    p.  68, 

Same. — Proof  of  Loss, — Waiver. — Where  specific  objections  are  made 
by  an  insurance  company  to  proofs  of  loss  furnished  it  by  insured, 
any  other  objections,  which,  if  made,  could  have  been  readily  met, 
are  waived,    pp.  68,  69, 

Same. — Proof  of  Loss. — Waiver. — ^Where  an  insurance  company  is 
dissatisfied  with  the  proofs  of  loss  furnished,  it  should  make  the 
fact  known  to  the  insured  without  unnecessary  delay,  and  specify 
its  objections  so  that  they  may  be  corrected  ;  and  a  failure  in  this 
respect  amounts  to  a  waiver  of  further  proofs,    pp.  69-61, 

Same. — Instructions. — Waiver. — Pleading. — Where  in  an  action  on  a 
fire  insurance  policy  the  issue  of  waiver  was  not  presented  by  the 
pleadings,  it  was  error  for  the  court  to  instruct  the  jury  that  plain- 
tiff must  either  show  a  performance  of  the  conditions  of  the  con- 
tract on  his  part  to  be  performed,  or  show  that  defendant  had 
waived  the  performance  of  such  conditions,    pp,  61-64. 

From  the  Montgomery  Circuit  Court.     Reversed, 

M.  A,  Morrisoriy  V,  G.  Clifford,  W,  F.  Browder  and  W, 
S.  Moffetty  for  appellant. 
Palmer  &  Palmer,  for  appellee. 

Robinson,  J. — Appellee  recovered  a  judgment  against 
appellant  for  a  fire  loss.  The  complaint  avers  that  appellant, 
"The  Fort  Wayne  Insurance  Company,  of  Fort  Wayne,  In- 
diana/' is  a  "corporation  duly  organized  under  the  laws  of 
Indiana,  and  doing  a  fire  insurance  business  in  said  state;'' 
that  the  company  has  an  office  and  an  agent  for  the  transac- 
tion of  business  residing  in  Clinton  county  and  upon  whom 
process  may  be  served.  The  complaint  was  filed  in  the  Clin- 
ton Circuit  Court. 

The  first  error  assigned  questions  the  overruling  of  ap- 
pellant's motion  to  set  aside  service  of  process.  The  amended 
return  of  the  sheriff  to  the  summt^ns  issued  shows:  "Served 
the  within  summons  as  commanded  on  the  defendant,  The 
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Fort  Wayne  Insurance  Company,  of  Fort  Wayne,  Indiana, 
on  the  26th  day  of  October,  1896,  by  handing  said  summons 
to  John  C.  Morrison,  agent  of  said  defendant,  residing  in 
Clinton  county,  Indiana,  and  that  the  said  Morrison  looked 
at  the  same  and  advised  the  undersigned  to  send  said  summonB 
to  Messrs.  McGilliard  <fe  Dark,  the  general  agents  of  the  de- 
fendant residing  at  Indianapolis,  Indiana;  neither  the  presi- 
dent nor  chief  officers  of  defendant  corporation  was  found  in 
mv  county."  The  sheriff  was  directed*  to  summon  "The 
Fort  Wayne  Insurance  Company,  of  Fort  Wayne,  Indiana." 

Section  318  Bums  1894,  provides  that  process  against 
either  a  domestic  or  foreign  corporation  may  be  served  on  the 
president,  presiding  officer,  chairman  of  the  board  of  trus- 
tees, or  other  chief  officer,  or  if  its  chief  officer  is  not  found 
in  the  county,  then  upon  its  cashier,  treasurer,  director,  sec- 
retary, clerk,  general  or  special  agent. 

Appellant  entered  a  special  appearance  and  moved  to  set 
aside  the  service  of  summons.  The  motion  to  set  aside  the 
service  was  properly  overruled.  Strictly  speaking,  perhaps, 
the  summons  was  not  served  by  reading  or  by  leaving  a  copy 
at  the  usual  and  last  place  of  residence.  But  the  party  served 
did  receive  the  summons  and  knew  what  it  contained.  He 
evidently  read  it,  and  from  the  direction  given  by  him  he 
knew  the  action  had  been  brought,  the  parties  thereto,  and 
the  court  where  pending.     §§316,  319  Bums  1894. 

The  second,  third,  and  tenth  errors  assigned  question  the 
sufficiency  of  the  complaint.  The  complaint  is  in  the  usual 
form  in  such  cases,  and  the  only  objection  to  it  argued  is  that 
it  fails  to  aver  a  performance  of  the  conditions  precedent 
contained  in  the  policy,  or  show  a  waivel*.  The  complaint 
avers  that  "the  plaintiff  has  duly  and  fully  performed  all  the 
conditions  of  said  policy  on  her  part  to  be  performed."  The 
statute,  §373  Bums  1894,  provides  that  in  pleading  the  per- 
formance of  a  condition  precedent  in  a  contract  it  shall  be 
sufficient  to  allege,  generally,  that  the  party  performed  all 
the  conditions  on  his  part     It  has  been  held  that  this  section 
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applies  to  iiiHnranee  policies  the  same  as  to  other  contracts. 
LouUviXU^  etc.y  Co.  v.  Darlandy  123  Ind.  544,  7  L.  B.  A. 
899.  The  policy  is  made  a  part  of  the  complaint  It  con- 
tains certain  provisions  as  to  how  the  value  of  the  property 
at  the  time  of  a  loss  shall  be  ascertained  or  estimated.  The 
policy  also  requires  that  proof  of  loss  shall  be  made  by  the 
insured  within  a  given  time.  The  complaint  shows  this  was 
done.  We  think  a  proper  construction  of  the  policy  is  that 
the  owner  shall  make  proof  of  his  loss  within  a  given  time, 
and  if  that  proof  is  not  satisfactory  to  the  company  it  may 
take  steps  to  have  the  loss  ascertained  by  appraisers.  If  the 
insured  makes  the  proof  of  loss  required  and  no  objection  is 
made  to  such  proof  within  the  sixty  days  stipulated  in  the 
policy,  or  the  policy  is  not  paid,  so  far  as  ascertaining  the 
amomit  of  loss  is  concerned,  a  right  of  action  accrues.  We 
do  not  think  the  complaint  open  to  the  objection  urged. 

Sustaining  appellee's  demurrer  to  the  second  and  addi- 
tional paragraph  of  answer  in  abatement  is  appellant's  fourth 
assignment  of  error.  Appellant  filed  a  verified  second  para- 
graph of  answer  in  abatement,  alleging  in  substance  that  ap- 
pellant is  a  corporation  created  by  act  of  the  General  As- 
sembly of  the  State  of  Indiana,  with  its  home  office  at  Ft. 
Wayne,  Indiana,  and  that  it  is  and  has  been  for  more  than 
four  years  a  resident  of  Allen  county,  Indiana;  that  appel- 
lant's general  agent  is  a  resident  of  Marion  county,  Indiana, 
and  has  been  since  its  incorporation,  and  has  never  had  a  resi- 
dence elsewhere,  and  that  such  general  agent  has  its  office  at 
Indianapolis,  in  Marion  county;  that  neither  appellant  nor 
such  general  agent  is  or  ever  has  been  a  resident  of  Clinton 
county,  Indiana,  and  that  no  officer  of  appellant  or  of  such 
general  agent  is  or  ever  has  been  a  resident  of  Clinton  county; 
that  when  the  policy  in  suit  was  executed  appellant  had  an 
agent  in  Carroll  county,  Indiana,  who  resided  and  main- 
tained his  office  there,  and  that  such  agent  at  no  time  resided 
or  had  an  office  in  Clinton  county;  that  all  negotiations  relat- 
ing to  the  issuance  of  the  policy  sued  on  were  had  by  and 
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through  such  agent  and  such  agency  in  Carroll  county,  and 
that  no  agent  of  appellant  residing  in  Clinton  county  had 
anything  to  do  with  issuing  the  policy,  that  appellee's  cause  of 
action  is  not  connected  with  and  does  not  grow  out  of  the 
business  of  any  ofRce  or  agency  of  appellant  in  Clinton 
county;  wherefore,  it  is  asked,  that  the  action  abate.  This 
answer  is  good  in  abatement  and  the  demurrer  should  have 
been  overruled,  unless,  as  ai^ed  by  appellee,  the  question 
was  waived  by  appellant  taking  other  steps  in  defense  of  the 
action  before  pleading  to  the  jurisdiction.  The  transcript 
showB  that  appellant  first  demurred  to  the  complaint  for  want 
of  facts,  which  was  overruled.  Some  days  afterward  appel- 
lant asked  and  secured  an  order  requiring  appellee  to  submit 
herself  to  an  examination  touching  matters  averred  in  her 
complaint.  Afterwards  appellant  filed  a  plea  in  abatement 
alleging  facts  going  to  show  the  suit  was  prematurely 
brought.  A  demurrer  was  sustained  to  this,  and  an  amended 
answer  filed.  Before  the  court  ruled  on  the  demurrer  to 
this  amended  i^nswer,  appellant  filed  its  additional  para- 
graph of  answer  in  abatement  which  is  above  set  out.  The 
court  then  overruled  the  demurrer  to  the  amended  answer 
in  abatement,  and  sustained  the  demurrer  to  the  additional 
answer  in  abatement. 

It  does  not  appear  on  the  face  of  the  complaint  that  the 
action  was  brought  in  the  wrong  county,  and  in  such  case  the 
objection  must  be  raised  by  answer.  Eel  River  R,  Co,  v. 
Statey  148  Ind.  231;  Olobe^  etcy  Ins.  Co.  v.  Reid,  19  Ind. 
App.  203.  The  complaint  discloses  that  thei  subject-matter 
of  the  action  is  within  the  ordinary  jurisdiction  of  the  circuit 
court.  The  statute  provides  that  the  objection  that  the  ac- 
tion was  brought  in  the  wrong  cotinty,  if  not  taken  by  answer 
or  demurrer,  shall  be  deemed  to  have  been  waived.  §346 
Bums  1894.  In  hidiana,  etc,  R.  Co.  v.  Scearce,  23  Ind. 
223,  it  was  held  that  when  a  demurrer  was  sustained,  judg- 
ment, appeal,  reversal,  and  the  cause  certified  back,  it  was 
too  late  to  plead  in  abatement  going  only  to  the  jurisdiction 
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of  the  court  over  the  person  of  the  defendant  In  Bauer 
V.  Sampson  Lodge,  102  Ind.  262,  it  is  held  that  a  demurrer 
does  not  cut  off  the  right  to  plead  in  abatement^  contesting 
the  plaintiff's  right  to  maintain  the  action.  But  this  rule 
does  not  apply  where  the  plea  questions  jurisdiction  of  the 
person.  In  such  cases  it  is  held  that  a  plea  questioning 
jurisdiction  over  the  person  will  not  be  entertained  after  de- 
murrer to  the  complaint.  Slauter  v.  HolloweU,  90  Ind. 
286;  Singleton  v.  O'Blenis,  125  Ind.  151. 

In  the  case  at  bar  as  it  does  not  appear  in  the  complaint 
that  there  was  no  jurisdiction  of  the  person,  an  objection  on 
that  ground,  by  plea  in  abartement,  after  an  appearance  and 
demurrer,  came  too  late. 

The  fifth  assignment  of  error  is  overruling  the  demurrer 
to  appellee's  reply  to  appellant's  amended  answer  in  abate- 
ment, and  the  sixth,  overruling  the  motion  for  a  new  trial 
on  the  issues  joined  on  the  amended  answer  in  abatement. 
These  may  be  considered  together.  The  amended  answer 
in  abatement  alleged  in  substance  that  the  first  proofs  of  loss 
did  not  comply  with  the  policy,  that  demand  was  made  for 
additional  proofs,  that  additional  proofs  were  furnished  in 
response  to  such  demand  and  that  suit  was  brought  within 
sixty  days  after  the  additional  proofs  were  furnished. 

The  reply  alleges  that  on  August  20th  proofs  of  loss  were 
furnished  which  were  verified  by  appellee's  husband  who 
was  at  the  time  of  the  fire  and  many  years  previous  her 
agent  in  charge  of  the  stock  of  goods,  and  had  knowledge  of 
the  same,  that  he  verified  the  proofs  for  her  and  in  her  behalf; 
that  on  October  2nd  appellant  addressed  to  her  a  letter, 
which  she  received  October  3rd*  demanding  ''Proof s  accord- 
ing to  the  contract,"  and  on  October  5th  she  furnished  ap- 
pellant a  written  instrument  as  additional  proof  which  w'f»^ 
verified  by  her,  but  she  alleges  that  the  proofs  August  20th 
complied  with  the  provisions  of  the  policy,  which  are  speci- 
fied; that  such  proofs  were  satisfactory  to  appellant  who 
made  no  objection  thereto  until  forty-three  days  thereafter, 
and  after  sixty  days  from  the  time  of  the  fire  had  expired, 
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the  time  within  which,  Dy  the  terms  of  the  policy,  the 
proofs  had  to  be  made,  which  appellee  did;  that  the  loss  oc- 
curred Julv  l7th.  Trial  was  had  on  the  issues  formed  on 
this  plea. 

The  policy  provides  that  in  case  of  fire  the  insured  shall 
give  the  company  immediate  notice  in  writing,  and  within 
sixty  days  after  the  fire,  unless  such  time  is  extended  in  writ- 
ing by  the  company,  the  insured  shall  render  a  statement  to 
the  company  verified  by  the  insured  stating  certain  specified 
facts.  The  affidavit  of  the  husband  attached  to  the  proofs  of 
loss  states  that  the  policy  was  originally  issued  to  him,  and 
with  the  consent  of  the  company  was  assigned  to  appellee; 
that  at  the  time  of  the  fire  he  was  her  agent,  and  had  control 
of  the  stock  of  goods,  and  that  as  her  agent,  and  on  her  be- 
half, he  made  the  affidavit.  The  evidence  shows  that  these 
proofs  were  received  by  the  company,  and  that  afterwards, 
on  October  2nd,  a  letter,  signed  by  the  company,  its  general 
agents  and  its  adjuster,  was  received  by  the  insured,  taking 
exceptions  to  the  proof  furnished,  and  demanding  a  state- 
ment and  invoice  of  stock  covering  original  purchase  by  the 
husband,  which  was  purchased  with  the  means  furnished  by 
appellee,  also  duplicate  bills  of  purchase  since  original  pur- 
chase by  husband  with  appellee's  means  and  afterwards  trans- 
ferred into  appellee's  name;  and  that  appellee  had  furnished 
no  proofs  of  loss  according  to  the  conditions  of  the  contract 
as  expressed  in  the  policy  and  demanded  and  awaited  the 
completion  of  the  papers  as  per  the  contract.  This  letter 
could  not  be  construed  as  making  any  objections  to  the  proof 
furnished  because  verified  by  the  agent  of  the  insured.  In 
response  to  the  company's  letter,  on  October  5  th,  appellee 
made  an  affidavit  that  j^he  was  the  holder  of  the  policy,  which 
was  assigned  to  her  by  her  husband;  that  at  the  time  of  the 
fire,  and  prior  thereto,  her  husband  as  her  agent  had  charge 
of  the  stock,  had  knowledge  of  it  and  was  acquainted  with 
it,  while  her  own  knowledge  was  imperfect  and  limited;  that 
her  husband  made  the  proofs  under  her  authority  and  by 
her  direction,  and  that  they  were  correct  as  she  believed. 
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It  appears  that  the  proofs  first  furnished  were  received 
and  retained  by  appellant,  and  thus  treated  as  satisfactory, 
until  the  expiration  of  the  time  allowed  by  the  policy  for 
furnishing  proofs.  The  act  of  appellee  in  making  the  affi- 
davit did  not  affect  the  original  proofs  of  loss  in  any  way. 
The  only  eifect  her  affidavit  could  have  was  to  supply  the 
defect,  if  defect  it  was,  growing  out  of  her  failure  to  make 
the  original  affidavit,  and  as  no  objection  was  made  on  that 
ground,  that  was  waived.  Thus  it  is  said :  "It  is  to  be  ob- 
served, that  it  is  the  duty  of  the  insurers,  pending  the. con- 
sideration of  the  proofs  of  loss,  to  bear  themselves  with  all 
good  faith  towards  the  claimant,  and  if  they  are  dissatisfied 
with  the  proof  furnished,  and  have,  or  have  not,  the  right 
to  demand  further  proof  before  their  liability  becomes  fixed, 
they  ought  to  make  known  to  the  assured  the  fact  and  the 
nature  of  these  demands  without  imnecessary  delay.  Other- 
wise they  will  be  held  to  have  waived  their  rights  in  this  re- 
gard."  Aetna  Ins.  Co.  v.  Shryevy  85  Ind.  362;  Byrne  v. 
Rising  Sun  Ins.  Co.y  20  Ind.  103.  In  May  on  Insurance, 
§468,  it  is  said :  "If  the  insurers  intend  to  insist  upon  de- 
fects in  the  preliminary  proof,  they  should  indicate  their  in- 
tention in  such  a  way  that  the  insured  may  not  be  deceived 
into  a  false  security,  and  at  such  time  that  he  shall  have  op- 
portunity to  supply  the  defects*" 

Counsel  for  appellant  cite  the  cases  of  Kimball  v.  Ham- 
iltony  etc.j  Ins.  Co.y  8  Bosworth  CN.  Y.),  405,  and  German 
American  Ins.  Co.  v.  Ilockingy  116  Pa.  St.  398,  8  Atl.  586. 
In  the  first  of  these  cases  there  was  evidence  that  the  insured 
was  told,  when  he  handed  in  his  proofs,  that  they  were 
worthless;  and  the  case  holds  that  when  the  company  tells 
the  insured  that  his  papers  are  no  proofs  and  refers  him  to 
the  policy,  it  is  not  bound  to  go  further  and  specify  the  de- 
fects. In  the  Pennsylvania  case  the  loss  was  payable  sixty 
days  after  proofs;  the  next  day  after  the  loss  the  company 
received  notice  of  a  total  lof?8;  proofs  of  loss  were  not  made 
until  March  28th,  and  it  was  held  that  suit  brought  April 
17th  was  premature. 
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In  the  case  at  bar  the  proofs  complied  substantially  with 
the  requirements  of  the  policy  except  the  verification,  and  no 
objection  was  made  in  that  regard.  We  think  the  rule  is 
established  in  this  jurisdiction  that  when  objections  are 
made,  any  other  objection,  which  if  made  could  have 
been  readily  met,  is  w^aived.  Cleveland^  etCy  R.  Co. 
V.  Heathy  22  Ind.  App.  47,  and  cases  cited.  In 
a  case  like  that  at  bar  if  the  company  is  dissatisfied  with  the 
proofs  furnished,  it  should  make  that  fact  known  to  the  in- 
sured without  unnecessary  delay  and  specify  its  objections  so 
that  they  mav  be  corrected  in  due  time.  A  failure  in  this 
respect  is  a  waiver  of  further  proofs. 

Overruling  appellant's  motion  for  a  new  trial  of  the  issues 
joined  on  the  merits  is  discussed  under  the  seventh,  eighth, 
and  ninth  assignments  of  error.  Appellant  answered  in 
fourteen  paragraphs.  First,  general  denial.  The  second, 
third,  fourth,  and  fourteenth  went  out  on  demurrer.  The 
fifth  paragraph  pleaded  a  violation  of  the  policy  by  keeping 
kerosene  in  stock  in  excess  of  five  barrels  without  appellant's 
knowledge  or  consent.  The  sixth  paragraph  alleged  that 
at  the  time  of  the  loss  appellee  kept  in  the  building  certain 
prohibited  articles,  benzole,  benzine,  dynamite,  and  others 
named,  without  appellant's  knowledge  or  consent.  The  sev- 
enth paragraph  pleads  an  increase  in  the  risk  by  certain  neg- 
ligent conduct  in  permitting  pipes  used  to  convey  gas  into 
the  building  for  lighting  purposes  to  become  defective  from 
which  gas  escaped  and  through  negligence  of  appellee's  agent 
set  fire  to  the  building.  The  eighth  paragraph  defends  on  ' 
the  ground  that  appellee  generated  in  the  building  illumi- 
nating gas  for  use  therein  contrary  to  the  terms  of  the  policy. 
The  ninth  paragraph  pleads  an  avoidance  of  the  policy  by 
appellee  using  the  building  for  manufacturing  purposes  aiul 
operating  the  same  later  than  a  named  hour.  The  tenth 
paragraph  alleges  that  in  the  pretended  proofs  of  loss  fur- 
nished by  appellee  she  represented  the  stock  of  goods  to  be 
worth  largely  in  excess  of  their  value;  that  the  itemized 
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statements  in  the  proofs  of  loss  were  false  and  fraudulent, 
and  were  made  by  appellee's  agent  for  the  fraudulent  pur- 
pose of  inducing  appellant  to  pay  for  the  loss  of  goods  not  in 
stock;  that  such  false  itemized  statement  was  verified  by  ap- 
pellee's agent,  and  that  by  rieason  of  such  false  swearing  the 
policy  was  avoided.  The  eleventh  paragraph  pleaded  as  par- 
tial answer  that  at  the  time  of  the  fire  there  was  conciitrent 
insurance  in  another  company  on  the  same  property  for  the 
same  period,  terms  and  amounts,  and  if  appellant  is  liable  its 
liability  is  limited  to  one-half  the  loss.  The  twelfth  and 
thirteenth  paragraphs  were  addressed  to  a  part  of  the  com- 
plaint which  was  withdrawn  by  appellee. 

Appellee  replied  in  general  denial  to  each  affirmative  para- 
graph of  answer,  except  the  eleventh.  The  reply  to  the 
eleventh  paragraph  admits  the  concurrent  insurance  and  al- 
leges her  loss  was  in  excess  of  the  amount  of  insurance  named 
in  both  policies. 

The  sixth  paragraph  of  answer  alleged  an  avoidance  of  the 
policy  by  appellee  in  having  in  stock  at  the  time  of  the  loss 
certain  articles,  among  them,  benzine,  prohibited  by  the  pol- 
icy. The  evidence  shows  that  the  stock  of  goods  was  en- 
tirely destroyed.  The  proofs  of  loss  consisted  of  an  inven- 
tory taken  July  20-23,  1895,  prior  to  the  execution  of  the 
policy  in  October  following,  and  also  of  purchases  down  to 
the  time  of  the  fire.  The  evidence  showed  that  sales  had 
been  made  from  the  stock  during  that  time.  The  in- 
yentory  shows  a  small  quantity  of  benzine.  If  it  was  there 
when  the  policy  was  issued  it  was  part  of  the  stock.  There 
is  no  direct  evidence  that  the  stock  contained  any  benzine 
when  burned.  The  witness  who  made  the  proofs  teatified 
he  used  the  old  inventories.  The  burden  was  on  appellant 
to  show  that  the  stock  contained  benzine  when  burned. 
From  all  the  evidence  the  jury  might  conclude  that  appel- 
lant had  failed  to  estabilish  this  fact.  True,  appellee, 
through  her  agent,  made  affidavit  that  the  goods  named  in 
the  inventory  were  destroyed,  and  it  is  argued  that  as  the 
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evidence  shows  that  some  of  the  goods  were  not  m  the 
stock  as  sworn  to  and  were  known  not  to  be  there  when  the 
proofs  were  executed,  the  policy  was  avoided  by  misrepre- 
sentation of  facts  and  false  swearing,  as  alleged  in  the  tenth 
paragraph  of  answer.  Such  statements  would  defeat  a  re- 
covefy  if  made  for  the  purpose  of  deceiving  the  company, 
but  whether  they  were  so  made  and  were  such  as  were  calcu- 
lated to  deceive  the  company  was  a  question  of  fact.  There 
i?  some  evidence  that  appellant,  before  proofs  were  made, 
had  access  to  the  inventories,  books,  and  papers  of  appellee 
and  had  examined  them  and  had  taken  an  abstract  of  them. 
The  insured  in  such  cases,  in  complying  with  conditions  pre- 
cedent, is  required  to  use  an  honest  effort  and  give  as  full  arid 
complete  an  inventory  of  the  property  as  the  nature  of  the 
case  will  admit.  The  question  was  submitted  to  a  jury  by 
a  proper  instruction. 

The  jury  were  told  in  an  instruction  that  appellee  was  not 
permitted  to  keep  certain  named  articles  unless  they  found 
from  the  evidence  that  some  one  or  more  were  kept  in  very 
small  quantities  as  part  of  the  drug  line  insured  and  they 
were  in  and  formed  a  part  of  the  property  included  in  the 
policy,  and  were  simply  kept  as  medicines  and  in  so  small  a 
quantity  that  no  risk  was  run,  in  that  case  the  policy  would 
not  be  forfeited,  othen^nse  it  would.  We  fail  to  find  anv  evi- 
dence  upon  which  to  base  one  clause  of  this  instruction,  but 
we  can  not  say  that  such  error  should  reverse  the  case. 

In  the  second  instruction  given  the  jury  they  were  told 
that  before  appellee  could  recover  she  must  show  by  a  pre- 
ponderance of  the  evidence  that  she  had  performed  all  the 
conditions  in  the  contract  to  be  performed  by  her  unless  it 
was  shown  that  appellant  had  waived  some  condition,  and  in 
that  case  appellee  would  not  be  required  either  to  perform 
such  condition,  or  to  prove  that  she  had  performed  such  con- 
dition waived  by  appellant.  Other  instructions  given  con- 
tain statements  on  the  question  of  waiver  of  conditions  pre- 
cedent.    It  is  argued  that  these  instructions  are  erroneous 
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because  appellee  stood  upon  averments  of  performance  only, 
and  had  nowhere  averred  waiver. 

The  complaint  contains  the  averment  that  appellee  had 
performed  all  the  conditions  of  the  policy  on  her  part  to  be 
performed.  It  does  not  attempt  to  plead  a  wajver  by  ap- 
pellant of  any  conditions  precedent.  It  averred  perform- 
ance only.  The  issue  of  a  waiver  of  any  condition  precedent 
was  not  presented  by  any  pleading.  To  each  of  the  special 
answers  appellee  replied  in  denial,  except  the  eleventh  and 
it  was  not  attempted  to  avoid  that  answer  by  any  plea  of 
waiver.  No  attenfpt  was  made  to  avoid  any  of  the  affirma- 
tive answers  by  a  plea  of  waiver.  It  has  been  held  that  the 
general  denial  does  not  tender  an  isaue  of  waiver.  Conti- 
nental Ins.  Co.  V.  Vanlmy  126  Ind.  410,  10  L.  R  A.  843; 
Evans  v.  Queen  Ins.  Co.y  5  Ind.  App.  198.  As  the  issue  of 
waiver  was  not  presented  by  the  pleadings,  it  was  error  for 
the  court  to  instruct  the  jury  that  appellee  must  either 
show  a  performance  of  the  conditions  of  the  contract  on  her 
part  to  be  performed,  or  show  that  appellant  had  waived 
the  performance  of  such  conditions.  As  we  have  seen  upon 
the  trial  of  the  issues  presented  by  the  plea  in  abatement,  the 
question  of  waiver  was  presented  by  the  pleadings,  but  at 
the  trial  upon  the  merits  no  such  issue  was  pleaded.  The 
motion  for  a  new  trial  should  have  been  sustained. 

Judgment  reversed. 


Ratclifp  v.  The  State. 

[No.  8,072.    FUed  October  11,  1899.] 

Crocxnal  hjLW.'—Affldavit.^Etndence.^Variance.'— Assault  and  Bat- 
tery.— A  variance  in  the  affidavit  and  evidence  in  a  prosecution  for 
an  assault  and  battery  as  to  the  initial  letter  of  the  middle  name  of 
the  person  on  whom  the  offense  was  committed  is  not  fatal. 

From  the  Fountain  Circuit  Court.     Affirmed. 

C.  M.  McCabe  and  A,  H.  Lindley,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  and  Merrill  Moores  for 
State. 
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Black,  J. — On  appeal  from  a  justice  of  the  peace^  the 
appellant  was  oonvicted  upon  a  charge  of  assault  and  battery. 
In  the  affidavit  upon  which  the  prosecution  was  based,  the 
offense  was  alleged  as  having  been  committed  upon  the  per- 
son of  William  T.  Parker,  while  the  evidence  showed  his 
name  to  be  William  P.  Parker.  The  claim  advanced  bv  coun- 
sel  for  the  appellant  that  this  was  a  fatal  variance  cannot  be 
sustained.  The  contrary  view  is  abundantly  established. 
FoUz  V.  State,  33  Ind.  215;  Choen  v.  State,  52  Ind.  347,  21 
Am.  Rep.  179;  Gordon  v.  State,  59  Ind.  75;  Miller  v.  State, 
69  Ind.  284;  O^ Connor  v.  State,  97  Ind.  104;  Mergentheim 
V.  State^  107  Ind.  567;  Ross  v.  State,  116  Ind.  495. 

The  judgment  is  affirmed. 


Beckett  v.  Little,  Administrator. 

[No.  2,876.     Filed  October  It,  1809.  ] 

PLBADOfO. — PraeUee.'—HamUesa  ITrror.— Available  error  oannot  be 
pcedicated  upon  the  action  of  the  court  in  overruling  a  demurrer 
to  a  bad  reply,  where  the  answer  to  which  it  was  addreeaed  waa 
also  bad.    pp.  67,  68. 

Samb. — PartnerMp.^Deced€nM  Estaies.—lii  an  action  on  a  promis- 
motj  note  brought  by  the  administrator  of  a  deoeased  partner 
against  a  surTiying  partner,  an  answer  charging  that  defendant,  in 
the  settlement  of  the  partnership,  paid  out  of  his  private  funds  a 
certain  sum  of  money  which  he  asked  to  be  set  off  against  the 
note,  is  fataUy  defective,  where  it  was  not  alleged  that  the  partner- 
ship was  insolyent  and  its  assets  exhausted,    pp,  68,  69. 

Apfkal  and  Erbor. — DtBcrepaneif  Between  Amount  of  Verdict  and 
Proof. — A  cause  will  not  be  reversed  on  account  of  a  discrepancy  of 
a  few  cents  between  the  amount  of  the  verdict  and  the  exact  amount 
found  to  be  due.    p.  70. 

BAMK.'^Smdenee.'-X  judgment  wiU  not  be  disturbed  on  appeal  on 
the  weight  of  the  evidence,  where  there  is  some  evidence  to  sup- 
port it.    p.  70. 

EhnDKNOB.— Jn  Support  of  Bcui  Answ^r.-^Enor  cannot  be  predicated 
vpcfD.  the  action  of  the  court  in  excluding  evidence  offered  in  sup- 
port of  a  bad  paragraph  of  answer,    p.  70. 

Vol.  23—5. 
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'EvTDVSCfE.—Partnerahip.^ln  the  trial  of  an  action  on  a  promissory  note 
brought  by  the  administrator  of  a  deceased  partner  against  a  sur- 
viving partner,  a  statement  made  by  experts,  containing  receipts, 
drafts,  etc. ,  pertaining  to  thd  partnership  accounts,  shown  to  have 
been  taken  from  entries  on  the  books  made  by  defendant,  after  the 
death  of  decedent,  on  the  information  of  the  defendant  that  he 
had  paid  them,  is  not  admissible  in  evidence,    pp.  70,  71. 

Instructions. — Pleading^Partnerahip.-^Where  in  an  action  on  a 
promissory  note  by  the  administrator  of  a  deceased  partner  against 
a  surviving  partner  defendant  pleaded  as  a  set-off  certain  sums  of 
money  paid  by  him  individually  in  settlement  of  the  partnership 
accounts  without  raising  the  question  of  the  solvency  of  the  part- 
nership, no  error  was  committed  in  instructing  the  jury  that  they 
}iad  nothing  to  do  with  the  question  of  the  solvency  of  the  partner- 
ship, or  as  to  whether  the  defendant  would  have  to  pay  the  part- 
nership claims  from  his  individual  funds  on  final  settlement  of  the 
partnership  accounts,    pp.  71,  7S. 

From  the  Fayette  Circuit  Court.     Affirmed. 

G.  C.  Florea  and  L.  L.  BroadduSy  for  appellant. 

D.  W.  McKeey  J.  /.  Little  and  11.  L.  Frosty  for  appellee. 

Wiley,  J. — Appellee  sued  appellant  upon  a  note  executed 
by  appellant  and  payable  to  appellee's  decedent.  Appellant 
answered  in  five  paragraphs.  In  the  third  paragraph  of 
answer  it  is  averred  that  appellant  and  decedent  entered  into 
a  partnership  in  November,  1889,  under  the  firm  name  of 
Beckett  and  Burt,  as  equal  partners  to  engage  in  the  retail 
hardware  business;  that  by  the  terms  of  said  partnership,  they 
were  to  share  equally  in  the  losses  and  profits  of  said  busi- 
ness; that  said  partnership  was  dissolved  in  June,  1892,  by 
the  death  of  said  Burt,  and  that  since  said  dissolution  appel- 
lant had  been  winding  up  the  business  of  said  partnership. 
It  is  further  charged  that  when  said  partnership  was  formed, 
appellant  did  not  have  sufficient  money  with  which  to  fur- 
nish his  half  of  the  capital,  and  the  deceased  loaned  him  such 
money,  for  which  he  executed  the  note  in  suit;  that  in  the 
settlement  of  said  partnership  business,  in  the  payments  of 
the  debts  of  the  firm,  appellant  used  $1,437.76  of  his  private 
funds,  which  sum  was  due  and  unpaid  when  said  action  was 


.     MAY   TERM,  1899— Vol.  23.  67 

Beckett  v.  Little,  Adm. 

commenced,  and  is  still  due  and  unpaid,  and  that  said  sum 
should  be  set  off  in  a  suxn  equal  to  the  amount  due  oh  the 
note.  An  itemized  statement  or  bill  of  particulars  accom- 
panies this  paragraph  of  answer.  The  prayer  of  this  para- 
graph of  answer  is:  "And  this  defendant  now  asks,  and  of- 
fers to  set  off  out  of  said  amount  due  from  him  from  said 
partnership,  an  amount  equal  to  whatever  amount  may  be 
found  due  said  plaintiff  on  said  note  in  suit." 

In  his  second  paragraph  of  reply  to  the  third  paragraph  of 
answer,  appellee  averred  that  the  note  in  suit  was  given  for 
an  individual  debt  owed  by  appellant  to  decedent;  that  at 
the  death  of  the  decedent  his  estate  was  and  is  still  insolvent, 
and  was  being  so  settled;  that  the  appellant  is  the  surviving 
partner  of  the  firm  of  Beckett  and  Burt,  and  that  as  such 
surviving  partner  he  was  then  settling  said  partnership  busi- 
ness in  the  said  Fayette  Circuit  Court;  that  the  claim  is  not 
an  off-set  against  the  note  in  suit,  but  is  a  partnership  liabil- 
ity and  "not  a  proper  set-off  against  an  individual  debt." 
To  this  paragraph  of  reply,  appellant  demurred,  which  de- 
murrer was  overruled  and  an  exception  reserved. 

We  do  not  notice  the  other  paragraphs  of  answer  and  re- 
plv,  because  the  record  does  not  present  any  question  for  re- 
vi^  a£  to  them.  Trial  was  had  by  a  jury,  resulting  in  a 
verdict  for  appellee,  and  over  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  on  the  verdict.  The  action  of 
the  court  in  overruling  the  demurrer  to  the  second  paragraph 
of  reply  to  the  third  paragraph  of  answer,  and  in  overruling 
the  motion  for  a  new  trial,  is  presented  for  review  by  the 
assignment  of  errors.  "VVe  will  consider  these  in  their  order. 
As  to  whether  or  not  the  court  erred  in  overruling  the  de- 
murrer to  the  second  paragraph  of  reply  to  the  third  para- 
graph of  answer,  it  is  unnecessary  for  us  to  decide.  If  the 
third  paragraph  of  answer  was  not  good,  the  overruling  of  a 
demtirTer  to  the  second  paragraph  of  reply,  even  though  the 
reply  was  bad,  would  not  bo  available  error.  This  rule  has 
been  strictly  adhered  to  in  this  State,  and  is  well  settled  and 
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entrenched  by  the  authorities.  Peden  v.  CavinSy  134  Ind. 
494;  Western  Union  Teh  Co,  v.  Trumbull^  1  Ind.  App.  121; 

•    

Starke  v.  DickSy  2  Ind.  App.  125;  Bhinehart  v.  NileSj  3 
Ind.  App.  553;  Jackson  v.  Estate  of  ButtSy  5  Ind.  App. 
384;  Pittsburgh^  etcy  K.  Co.  v,  Henderson^  9  Ind.  App. 
480;  Landon  v.  Whiiey  101  Ind.  249. 

By  a  reference  to  the  third  paragraph  of  answer,  all  of  the 
materia]  averments  of  which  appear  above,  it  seems  to  lis 
that  it  is  fatally  defective.  Appellant  as  is  shown  by  the 
answer  was  the  surviving  partner  of  appellee's  decedent. 
He  was,  when  the  answer  was  filed,  proceeding  to  settle 
the  partnership  under  the  provisions  of  the  statute.  At 
tlie  same  term  of  court,  when  the  answer  was  filed,  he  filed 
his  current  report,  as  surviving  partner,  and  a  copy  of  that 
report  was  file<l  witii  the  answer  as  an  exhibit.  The  answer 
avers  that  appellant,  in  the  settlement  of  the  partnership 
business,  expended  over  $1,400  of  bis  individual  funds, 
and  that  the  partnership  was  indebted  to  him  in  that 
amount.  There  is  no  averment  in  the  answer  that  appellee's 
decedent  was  indebted  to  him  in  any  sum.  The  partner- 
ship business  remained  unsettled.  There  is  no  averment 
in  the  answer  that  th6  partnership  was  insolvent.  The 
simple  averment  that  appellant  had  expended  over  $1,400 
of  his  own  funds  in  the  settlement  of  the  trust  can  not  supply 
the  omission  of  the  necessary  averment  that  the  partnership 
was  insolvent.  If  the  partnership  was  solvent,  it  was  the 
duty  of  appellant  to  reimburse  himself  out  of  its  assets,  and 
until  such  assets  were  exhausted,  he  could  not  enforce  any 
claim  against  the  estate  of  the  decedent  to  reimburse  him 
for  his  individual  means  expended  in  the  settlement  of  the 
partnership.  The  answer  does  not  aver  that  all  the  assets  of 
said  partnership  had  been  exhausted,  nor  that  all  the  debts 
had  been  paid.  For  all  that  appeal's  from  the  answer,  the 
partnership  may  have  had  abundant  property  or  means  out 
of  which  all  of  its  debts  might  have  been  paid.  In  tlie  affi- 
davit attached  to  his  report,  appellant  states  that  he  has  col- 
lected all  claims  due  said  firm  "and  has  paid  and  assumed  all 
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the  debts  of  aaid  firm/''  but  it  nowhere  appears,  either  in  die 
answer  or  in  the  exhibit,  that  all  the  partnership  property 
had  been  exhausted,  or  that  the  partnership  was  insolvent 

In  Huff^  Adm.,  v.  Luizj  87  Ind.  471,  it  was  held  that  a 
sT]r\'iTing  partner  who  has  not  paid  all  of  the  partnership 
debts,  but  has  paid  thereon  all  the  partnership  assets,  and 
merely  assumed  and  secured  the  balance,  has  no  right  of 
action  against  the  estate  of  the  deceased  partner.  In  that 
case  the  complaint  alleged  that  the  partnership  was  insolv- 
ent; that  the  surviving  partner  had  paid  all  the  partnership 
assets  on  the  debts  and  had  assumed  and  secured  the  balance, 
yet  in  an  opinion  by  Bicknell,  C.  C,  it  was  held  that  the 
complaint  did  not  state  a  cause  of  action.  The  allegations  of 
the  complaint  in  that  case  were  stronger  by  far  than  those  of 
the  third  paragraph  of  answer  we  are  here  considering,  for 
there  it  was  allied  that  the  partnership  was  insolvent. 

A])pellant  has  not  brought  himself  within  the  role  declared 
in  Olleman  v.  Reagan^s  Adm,,  28  Ind.  109,  in  which  it  was 
held  that  where  a  surviving  partner,  after  exhausting  the 
partnership  assets,  is  compelled  to  pay  the  residue  of  the 
partnerdiip  debts  with  his  own  money,  he  is  entitled  to  re- 
cover from  the  estate  of  the  deceased  partner  a  moiety  of  the 
amount  thus  paid.  While  there  may  be  other  infirmities 
in  the  answer,  and  it  is  urged  by  appellee  that  there  are,  those 
pointed  out  make  it  fatally  defective,  and  even  if  the  reply 
was  bad,  there  was  no  reversible  error  in  overruling  a  de- 
murrer to  it. 

In  his  motion  for  a  new  trial,  appellant  assigned  twenty- 
four  reasons,  all  of  which,  but  the  first  and  second,  chal- 
lenge the  action  of  the  court  in  admitting  and  rejecting  cer- 
tain specified  evidence,  and  in  giving  to  the  jury  certain  in- 
structions. The  first  reason  assigned  f<Mr  a  new  trial  ques- 
tions the  sufficiency  of  the  evidence  to  sustain  the  verdict, 
and  the  second  is  that  the  verdict  is  contrary  to  law.  It  is 
most  difficult  to  follow  appellant's  brief  in  the  discussion  of 
the  questions  arising  under  the  motion  for  a  new  trial,  and 
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we  will  examine  only  thoee  which  we  think  are  fairly  raised 
in  the  argument. 

The  first  and  second  reasons  for  a  new  trial  may  be  dis- 
posed of  by  saying  that  the  evidence  fairly  sustains  the  ver- 
dict, for  upon  the  face  of  the  note  and  the  credits  indorsed 
thereon,  the  balance  due  at  the  date  of  the  trial  was  the 
amount  expressed  by  the  verdict.  While  there  is  a  discrep- 
ancy of  a  few  cents  in  the  amount  of  the  verdict  and  the 
exact  amount  shown  to  be  due  by  a  strict  mathematical  cal- 
culation (the  discrepancy  being  about  twenty-one  cents),  yet 
the  variance  is  so  small  that  it  would  not  warrant  a  reversal 
for  that  reason.  See  Orim  v.  Adhins,  21  Ind.  App.  106, 
109.  The  law  does  not  deal  in  trifles.  There  was  some  evi- 
dence, aside  from  the  note  and  indorsements,  to  support  the 
verdict.  Under  the  settled  rule  we  can  not  disturb  the  judg- 
ment where  there  is  some  evidence  to  support  it. 

Counsel  have  not  given  any  reason  in  support  of  the  sec- 
ond cause  for  a  new  trial,  and  we  are  unable  to  see  wherein 
the  verdict  is  contrary  to  law. 

In  the  course  of  the  trial,  appellant  offered  in  evidence 
Exhibit  A,  filed  with  his  third  paragraph  of  answer,  and 
over  appellee's  objection  the  court  refused  to  admit  it.  It 
is  claimed  by  appellant  that  this  exhibit  was  made  by  two  ex- 
pert accountants  from  the  books  of  the  partnership  business. 
It  appears,  however,  from  the  evidence  of  the  accountants 
that  many  items  of  the  statement  were  taken  from  receipts, 
drafts,  notes,  etc.,  which  appellant  claimed  to  have  paid, 
both  before  and  after  the  death  of  appellee's  decedent  It 
seems  clear  to  us  that  this  statement  was  not  competent  evi- 
dence, for  at  least  two  reasons,  to  wit:  (1)  It  is  clear  that 
this  evidence  was  offered  in  support  of  the  third  paragraph 
of  answer,  which,  as  we  have  seen,  was  bad,  and  hence  no 
error  could  be  predicated  upon  a  refusal  to  admit  evidence  in 
its  support.  (2)  The  exhibit  as  offered  was  made  up,  as  we 
have  seen,  from  the  books  of  the  partnership  and  from  re- 
ceipts, drafts,  etc.     Many  of  the  items  appearing  in  the  state- 
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ment  were  shown  to  be  taken  from  the  entries  on  the  books 
made  bv  appellant,  or  under  his  direction  after  the  death  o ' 
the  decedent,  and  from  receipts,  drafts,  notes^  etc.,  which  the 
accountants  embraced  in  the  statement  upon  the  information 
from  appellant  that  he  had  paid  them.  It  is  plain  that  the 
books  themselves, -kept  by  appellant  after  the  death  of  his 
partner,  could  not  be  introduced  in  evidence  against  his 
estate,  and  it  must  follow  as  a  logical  sequence  that  state- 
ments taken  from  the  books  were  not  admissible.  Counsel 
for  appellee  urge  other  objections  to  the  admissibility  of  the 
offered  evidence,  but  what  we  have  said  sufficiently  disposes 
of  the  question. 

Appellant  urges  that  the  court  erred  in  sustaining  objec- 
tions to  the  introduction  of  other  offered  evidence  of  a  like 
character,  but  the  reasons  given  in  support  of  the  ruling  of 
the  trial  court  upon  the  evidence  we  have  been  discussing 
fully  sustains  the  action  of  the  court  in  rejecting  it. 

In  his  motion  for  a  new  trial,  appellant  alleged  that  the 
court  erred  in  giving  certain  instructions,  but  in  his  brief  he 
has  only  called  our  attention  to  the  twelfth,  which  is  as  fol- 
lows: "As  to  whether  upon  final  settlement  of  the  firm 
affairs  of  Beckett  &  Burt,  said  firm  will  be  insolvent  or  not, 
or  as  to  whether  Mr.  Beckett  will  or  will  not  have  enough 
money  in  his  hands  to  pay  himself,  as  surviving  partner,  or 
whether  Mr.  Beckett  will  have  to  pay  money  out  of  his  indi- 
vidual means  to  settle  the  same,  you  have  nothing  to  dp.  No 
evidence  has  been  legitimately  introduced  before  you  deter- 
mining this  question."  In  view  of  the  issues  upon  which  the 
cause  was  tried,  we  are  unable  to  see  any  objection  to  this 
instruction,  and  coimsel  have  not  pointed  out  any.  All  they 
say  about  it  is :  "We  think  the  charge  erroneous  and  mis- 
leading to  the  jury." 

What  we  have  said  in  discussing  the  sufficiency  of  the  third 
paragraph  of  answer  is  applicable  in  this  connection.  The 
question  of  the  solvency  or  insolvency  of  the  partnership  of 
Beckett  Sc  Bnrt  was  not  raised  by  the  issues.    If  it  was  solv- 
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ent,  appellant  must  look  to  its  assets  to  remunerate  him  for 
individual  funds  expended  in  the  settlement  of  its  business. 
If  it  was  insolvent,  it  was  his  duty  so  to  allege.  He  failed  to 
do  this,  and  when  the  court  told  the  jury  that  they  had 
nothing  to  do  with  that  question,  he  correctly  stated  the  law 
under  the  issues.  We  do  not  find  any  error  in  the  record. 
Judgment  affirmed. 


Gk>ODMAN  BT  AL.  V.  SaMPUNBR  8T  AL. 

[No.  8,144.    Filed  October  18, 1899.] 

Rbplbvim. — Complaint, — Ovmerahip  of  Property, — A  complaint  in  an 
action  in  replevin  which  alleges  that  plaintiff  is  the  owner  and  en- 
titled to  the  immediate  possession  of  certain  described  personal 
property,  unlawfully  detained  by  defendant,  contains  a  sufficient 
averment  as  to  the  title  of  the  property,    pp.  7f ,  7S. 

Same,— Fraud,— Concealment, — A  purchaser  of  goods  on  credit,  who 
at  the  time  knows  himself  to  be  insolvent,  and  does  not  intend  to 
pay  for  same,  and  fails  to  disclose  his  insolvency,  perpetrates  a 
fraud  upon  the  seller  which  entitles  him  to  disaffirm  the  sale  and 
replevy  the  goods,  unless  the  rights  of  innocent  parties  have  inter- 
vened,   pp.  7S'77. 

Appeal  and  Error. — ABngnment  of  Error.—Instruetions,—A  joint 
assignment  that  the  court  erred  in  giving  certain  instructions  is  not 
available  if  either  instruction  is  correct,    p.  77. 

From  the  Jay  Circuit  Court.     Affirmed. 

W.  H.  Williamaony  for  appellants. 
Emerson  E.  McOriffy  for  appellees. 

HBin-BY,  J. — This"  is  an  action  in  replevin  begun  in  the 
lower  court  by  the  appellees  as  plaintiffs.  The  complaint  is 
in  two  paragpraphs.  Each  paragraph  of  the  amended  com- 
plaint is  sufficient  to  withstand  a  demurrer.  It  is  alleged 
that  appellees  are  the  owners  and  entitled  to  the  immediate 
possession  of  certain  personal  property,  which  is  particularly 
described,  and  the  aggregate  value  of  which  is  $1,161.75; 
that  appellants  had  possession  of  said  property  without  right, 
and  imlawfuUy  detained  the  same  from  appellees. 
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It  18  said  by  the  Supreme  Court  in  Krug  v.  McOilliardy  76 
Ind.  28:  "The  plaintiff  may  aver  his  title  generally,  and 
prove  such  facts  as  show  a  general  or  special  property,  and 
right  of  possession.  It  is  sufficient  for  him  to  allege  gener- 
ally that  he  is  the  owner  and  entitled  to  the  possession  of  the 
goods,  and  support  it  by  proof  of  such  facts  as  either  show  a 
general  or  special  property  in  the  goods  with  a  right  to  the 
possession."  In  this  case,  each  paragraph  of  the  amended 
complaint  also  alleged  facts  which  clearly  amounted  to  fraud 
upon  the  part  of  appellants,  and  which  amounted  to  a  cause 
of  action  in  appellee's  favor.  The  principal  question  under 
the  assignment  of  errors  arisesf  from  the  action  of  the  lower 
court  in  overruling  appellants'  motion  for  judgment  upon 
the  answers  to  interrogatories  notwithstanding  the  general 
verdict. 

Interrogatory  12  was  as  follows:  "Did  the  defendant 
Gk>odman  at  the  time  of  the  purchase  of  the  goods  in  contro- 
vert, or  at  the  time  of  their  delivery,  make  any  representa- 
tions to  the  plaintiffs  or  their  agent  as  to  his  solvency,  or  did 
he  at  said  time  do  anything  to  conceal  from  these  plaintiffs 
or  their  agent  his  true  financial  standing?  Answer.  No." 
It  is  contended  that  under  the  law  of  the  State  in  cases  of 
this  kind,  the  concealment  of  the  true  financial  condition  of 
the  defendant  must  have  l>een  the  result  of  positive  acts 
done  by  him,  calculated  to  prevent  the  discovery  of  his  real 
condition.  '  The  position  taken  by  appellants'  counsel  is  not 
tenable.  The  cases  cited  in  support  of  their  contention  are 
not  applicable  to  the  facts  alleged  and  proved  in  the  case  at 
bar.  In  this  case  it  appears  by  the  evidence,  legally  admis- 
sible under  the  issues  formed,  that  appellees  sold  and  shipped 
to  appellant  Goodman  in  1896  a  bill  of  goods  amounting  to 
about  $1,200;  that  in  1895,  appellant  Goodman  had  pur- 
chased his  stock  of  goods  of  his  brother-in-law,  one  Davido- 
vitch,  and  in  payment  therefor  had  executed  to  his  said 
brother-in-law  his  notes  for  about  $7,000;  that  in  the  spring 
and  summer  of  1896,  said  appellant  Gtx>dman  purchased  of 
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different  wholesale  dealers  over  $8,000  worth  of  goods,  all  to 
be  delivered  in  August  and  September  of  1896;  that  after 
the  goods  were  delivered  and  before  some  of  them  were  un- 
packed, the  said  Goodman  confessed  judgment  in  the  circuit 
court  of  Jay  county,  Indiana,  for  $7,710  in  favor  of  said 
Davidovitch,  who  caused  an  execution  to  issue  to  the  sheriff 
upon  such  judgment,  whereupon  appellees  begun  this  ac- 
tion to  recover  their  goods. 

It  is  shown  that  appellant  Goodman  was  insolvent,  and 
that  he  knew  of  his  insolvency  at  the  time  the  said  purchases 
were  made.  It  was  alleged  in  the  complaint  that  said  Good- 
man purchased  said  goods  without  any  intention  of  paying 
for  the  same,  and  for  the  purpose  of  cheating  and  defrauding 
appellees.  The  jury  had  the  right  to  draw  the  inference 
that  the  said  Goodman  never  intended  to  pay  for  the  goods 
which  he  had  purchased  under  the  circumstances  disclosed 
by  the  evidence.  We  think  the  law  is  plain  in  this  State 
that:  'ni\'here  a  man,  knowing  himself  to  be  insolvent,  con- 
ceals his  insolvency  from  the  vendor  of  the  goods,  and  buys 
the  property  not  intending  to  pay  for  it,  he  perpetrates  a 
fraud  which  will  entitle  the  seller  to  reclaim  his  property. 
The  principle  which  rules  this  case  is  thus  stated  by  the  Su- 
preme Court  of  the  United  States  in  Donaldson  v.  Farwelly 
93  T?.  S.  631.  'The  doctrine  is  now  established  by  a  pre- 
ponderance of  authority,  that  a  party  not  intending  to  pay, 
who,  as  in  this  instance,  induces  the  owner  to  sell  him  goods 
on  credit  by  fraudulently  concealing  his  insolvency  and  hia 
intent  not  to  pay  for  them,  is  guilty  of  a  fraud  which  en- 
titles the  vendor,  if  no  innocent  third  party  has  acquired  an 
interest  in  them,  to  disaffirm  the  contract  and  recover  the 
goods.  Byrd  v.  BaH,  2  Keyes  647 ;  Kilby  v.  Wilson,  Ryan 
&  Moody  178;  Noble  v.  AdamSy  7  Taunt.  59;  Bristol  v. 
Wilsmorey  1  Bam  &  Cress.  513;  Stewart  v.  Emerson^  52  N. 
II.  301;  Benjamin  on  Sales,  §440,  note  to  American  edi- 
tion, and  cases  there  cited.'  In  addition  to  the  authorities 
in  the  opinion  which  we  have  quoted,  we  refer  to  Henshaw 
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V.  Bryant  J  4  Scam.  (111.),  97;  Patton  v.  Campbell\  70  111.  72; 
Donaldson  v.  Farwelly  5  Bissell  451;  Sdigman  v.  KaXkmany 
8  Cal.  207;  Bedault  v.  WaleSy  19  Mo.  36;  Dowe  v.  Sanborn, 
3  Allen  181;  O^Donald  v.  Constant^  82  Ind,  212."  Brower 
V.  Goodyer,  88  Ind.  572. 

Our  Supreme  Court  have  thoroughly  disposed  of  appel- 
lant's contention  that  the  concealment  of  the  purchaser's 
financial  condition  must  be  by  some  positive  act  of  his  calcu- 
lated to  deceive  the  seller.  In  the  case  of  Brower  v.  Oood- 
ycTy  supray  Elliott,  J.,  adopted  2  Pom.  Eq.  §906  as  the  law 
of  this  State.  The  rule  so  adopted  is  as  follows:  ^'In  other 
words,  a  purchase  on  credit  with  a  preconceived  design  on 
the  buyer's  part,  formed  at  or  before  the  purchase,  not  to 
pay  for  the  thing  bought,  constitutes  a  species  of  fraudulent 
concealment."  This  court  has  strongly  stated  the  rule  in  the 
case  of  Tennessee  Coal,  etc.y  Co.  v.  Sargent,  2  Ind.  App.  458, 
when  Seinhard,  J.,  speaking  for  the  court,  said :  "It  is  well 
settled  that  the  vendor  of  personal  property  obtained  from 
him  by  the  fraud  of  the  purchaser  may  bring  replevin  for 
the  same  against  such  fraudulent  purchaser,  unless  the  right.*? 
of  innocent  third  parties  have  intervened;  and  a  purchaser  of 
goods  who  knows  himself  to  be  insolvent,  and  fails  to  disclose 
such  insolvency  when  buying  such  goods  on  a  credit,  not  in- 
tending to  pay  for  them,  perpetrates  upon  the  vendor  such  a 
fraud  as  will  entitle  the  latter  to  disaffirm  the  contract,  and 
sue  for  the  possession  of  the  goods."  To  the  same  effect  see 
Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App.  491. 

It  will  be  seen  that  the  courts  of  appeal  in  this  State  recog- 
nize tlie  rule  that  a  purchaser  of  goods  on  credit,  who  at  the 
time  knows  himself  to  be  insolvent,  and  who  at  the  time  of 
the  purchase  does  not  intend  to  pay  for  the  same,  and  who 
fails  to  disclose  his  insolvency,  perpetrates  a  fraud  upon  the 
seller,  which  entitles  him  to  disaffirm  the  sale  and  replevy  the 
goods,  unless  the  rights  of  innocent  third  parties  have  inter- 
vened, and  such  action  upon  the  p4\rt  of  the  purchaser  under 
such  circumstances  amounts  to  a  fraudulent  concealment. 
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The  case  of  Swift  v.  Rounds  (R.  L),  36  AtL  45,  presents 
a  state  of  facts  almost  identical  with  the  case  at  bar,  and  in 
deciding  that  case,  the  supreme  court  of  Bhode  Island  said: 
^^In  the  case  at  bar,  the  declaration  alleges  that  the  defendant 
bought  the  goods  in  question  ujwn  credit,  fraudulently 
intending  not  to  pay  for  them,  but  to  cheat  the  plaintiffs  out 
of  the  value  thereof.  By  the  act  of  buying  the  goods  of  the 
plaintiffs,  the  defendant  impliedly  promised  to  pay  for  the 
same,  which  promise  was  equally  as  strong  and  binding  as 
though  it  had  been  made  in  words  or  even  in  writing.  The 
plaintiffs  had  the  right  to  rely  on  this  promise,  and  to  pre- 
sume that  it  was  made  in  good  faith.  It  turns  out,  however, 
according  to  the  allegations  aforesaid,  that  it  was  not  made 
in  good  faith,  but,  on  the  contrary,  was  made  for  the  purpose 
of  deceiving  the  plaintiff  into  the  act  of  parting  with  their 
goods,  the  defendant  intending  by  the  transaction  to  cheat 
them  out  of  the  value  thereof.  The  fraud,  then,  consisted  in 
the  making  of  the  promise,  in  the  manner  aforesaid,  with 
the  intent  not  to  perform  it.  By  the  act  of  purchasing  the 
goods  on  credit  the  defendant  impliedly  represented  that  he 
intended  to  pay  for  them.  The  plaintiffs  relied  on  this  rep- 
resentation, which  was  material  and  fraudulent,  and  was 
damaged  thereby.  All  the  necessary  elements  of  fraud  or 
deceit,  therefore,  were  present  in  the  transaction.  *  *  *  It 
was  held  that  although  a  piurchase  of  goods  on  credit  by  one 
who  knows  himself  to  be  insolvent  is  not  fraudulent,  yet, 
where  it  is  made  with  a  preconceived  design  not  to  pay,  it  is 
fraudulent.  *  ♦  *  The  defendant  made  it  to  appear,  by  the 
act  of  buying  on  credit,  that  he  intended  to  pay  for  the  good-* 
in  question,  while  in  fact  he  intended  to  cheat  the  plaintiffs 
out  of  them,  and  to  hold  that  such  a  transaction  does  not 
amount  to  fraud  would  be  to  make  it  easy  for  cheats  and 
swindlers  to  escape  the  just  consequence  of  the  unrighteous 
acts.  *  *  The  authorities  are  overwhelming  to  the  effect  that 
it  is  a  fraud  to  purchase  goods  intending  not  to  pay  for  them, 
and  that  the   vendor,  upon   disdovering  the   fraud,   may 
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repudiate  the  sale  and  reclaim  the  property,  or  may  sue  in 
trover  or  in  some  other  action  of  tort  for  the  damages  sus- 
tained by  the  fraud.'' 

By  the  general  verdict,  under  the  issues,  which  verdict  is 
sustained  by  the  evidence,  it  was  found  that  Goodman  was  in- 
solvent at  the  time  he  purchased  the  goods  in  question;  that 
he  knew  he  was  insolvent  at  said  time;  that  at  the  time  be 
purchased  said  goods  he  did  not  intend  to  pay  for  them;  that 
he  did  not  disclose  his  insolvency  to  the  appellees;  that  he 
purchased  said  goods  with  the  intent  to  defraud  appellees 
out  of  the  value  of  said  goods.  These  findings  would  be  suffi- 
cient to  entitle  appellees  to  a  judgment.  The  answer  to  in- 
terrogatory numbered  twelve  does  not  therefore  affect  the 
general  verdict  of  the  jury.  The  facts  presented  by  the 
record  in  this  case  are  such  as  caused  the  learned  judge  in  the 
case  of  Dow  v.  Sanhorrty  8  Allen,  at  page  182,  to  say:  "In 
its  moral  quality  it  is  hard  to  distinguish  it  from  larceny." 

It  is  also  contended  by  appellant  that  instruction  num- 
bered one,  of  the  instructions  given  to  the  jury  by  the  court 
upon  its  own  motion,  ought  not  to  have  been  given.  This 
discussion  arises  under  the  fifth  cause  assigned  in  the  motion 
for  a  new  trial,  which  is  as  follows:  "That  the  court  erred 
in  giving  to  the  jury  instructions  numbered  one,  two,  three, 
four,  and  five  on  its  own  motion  and  over  the  objections  and 
exceptions  of  the  defendants."  As  appellant  does  not  argue 
that  instructions  two,  three,  four,  and  five  are  erroneous,  any 
objections  to  such  instructions  are  waived.  The  assignment 
being  joint,  if  either  instruction  is  correct,  the  error  is  not 
available.  The  authorities  upon  this  question  of  practice  are 
numerous.  TTpon  the  facts  presented  by  the  record,  the 
judgment  of  the  lower  court  is  correct. 

Judgment  affirmed. 
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Daugherty  V,  The  Midland  Steel  Company. 

[No.  2,762.    Filed  May  19,  1899.    Rehearing  denied  Oct.  12,  1899.] 

Appeal  and  Ebbor.— fH'na/  Judgment. ^Dismissal.— -YfYkete  a  verdict 
was  returned,  a  motion  in  arrest  of  judgment  sustained  on  account 
of  the  insufficiency  of  the  complaint,  and  the  cause  stricken  from 
the  docket,  the  case  reached  such  an  end  that  aa  appeal  will  lie. 

Master  aKd  Servant. — DefectitJe  Machitiery.— Knowledge  of  Danger, 
— Complaint. — In  an  action  by  a  servant  against  the  master  for 
damages  for  personal  injuries  sustained  on  account  of  defective  ma- 
chinery, it  is  not  sufficient  to  allege  freedom  from  fault,  but  he  must 
show  tJiat  he  had  no  knowledge  of  the  danger,  or,  having  knowl- 
edge, he  must  show  an  excuse  for  continuing  in  the  work  at  which 
he  was  injured,    pp.  8t,  83. 

Same. — Defective  Maehinery. — Knowledge  of  Danger. — Promise  to  Re- 
pair.-—Time  in  which  to  Make  Repaire.-^Oomplaint.^ln  an  action 
by  a  servant  for  injuries  sustained  on  account  of  defective  machin- 
ery, pending  a  promise  of  the  master  to  repair  the  same,  the  com- 
plaint need  not  allege  that  an  unreasonable  time  had  not  elapsed  for 
the  fulfilment  of  the  promise,    pp.  83-86. 

Samk.— Defective  Machinery. -—Knowledge  of  Danger, — Promise  to  i2e- 
pair. — The  question  whether  a  servant  continued  to  work  for  an 
unreasonable  time  with  defective  machinery  after  a  promise  by  the 
master  to  make  repairs  must  vary  according  to  the  circumstances  of 
the  case,  and  is  a  question  of  fact  for  the  jury.    pp.  8i,  85. 

Same.— Z)e/ec^ttie  Mcushinery. — Knoivledge  of  Danger. -^Promise  to  He- 
pair.— Complaint. — Where  a  complaint  in  an  action  by  a  servant 
for  injuries  sustained  on  account  of  defective  machinery  alleged 
that  the  servant  complained  of  the  defects  and  the  master  promised 
to  remedy  them,  and  that  the  servant,  relying  upon  such  promise, 
continued  in  the  service  and  was  injured  within  six  days  after  the 
promise  was  made,  an  allegation  that  a  sufficient  time  had  elapsed 
for  the  fulfilment  of  the  promise  when  the  injury  occurred  does 
not  vitiate  the  complaint,    pp.  84-86. 

From  the  Delaware  Circuit  Court.     Reversed. 

J.  N.  Templer,  C.  C.  Ball  and  E.  R.  Templer,  for  appel- 
lant 

W.  H.  H.  Miller,  J.  B.  Elam,  8.  D.  Miller  and  J.  TF. 
Fesler,  for  appellee. 
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Black,  C.  J. — The  appellant  brought  his  action  against 
the  appellee  to  recover  damages  for  a  personal  injury.  The 
complaint  showed  that  the  appellant  was  engaged  as  an  em- 
ploye of  the  appellee  in  its  manufacturing  establishment,  at 
work  in  a  pit  wherein  was  a  certain  hydraulic  crane,  con- 
nected with  which  was  a  hydraulic  feed  pump,  by  the  use  of 
which  the  water  to  operate  the  crane  was  pumped  from  a 
cistern  into  an  accumulator,  whence  the  water  flowed  into 
the  crane  and  operated  it.  From  the  jib  of  the  crane  were 
hung  certain  heavy  iron  chains,  and  the  crane  was  used  in 
appellee's  business  for  lifting,  moving,  and  handling  heavy 
billets  of  steel  and  iron  and  other  weighty  articles.  It  was 
operated  by  hydraulic  pressure,  and  when  in  proper  order 
and  condition,  easily,  safely,  readily^  rapidly,  and  promptly 
could  be  started,  moved,  stopped,  and  otherwise  controlled 
by  the  person  operating  it,  whether  loaded  or  empty.  The 
pit  in  the  factory  in  which  the  crane  was  operated  was  large 
and  roomy,  and  furnished  reasonable  opportunity  for  the 
workmen  there  employed  to  perform  their  duties  with  rea- 
sonable safety.  It  was  alleged  that  the  appellee  hired  tlic 
appellant  to  work  at  said  business  in  said  pit,  where  said 
crane  was  operated,  and  he  worked  therein  pursuant  to 
said  hiring;  that  while  he  was  so  working  therein,  on  or 
about  the  last  of  September,  1895,  and  about  ten  days 
next  before  he  suffered  the  injury  complained  of,  the  ap- 
pellee negligently  permitted  said  crane,  and  the  appli- 
ances whereby  it  was  so  operated,  to  become  and  remain  de- 
fective and  out  of  repair,  in  that  the  water-valves,  commonly 
called  check-valves,  of  said  hydraulic  feed  pump  and  the  ac- 
cumulator of  said  crane  became  and  were  worn,  untrue  and 
out  of  repair,  and  would  not  fit  tightly  in  and  upon  their 
respective  valve-seats  in  said  pump,  so  that  by  reason  of  said 
defect  in  said  check-valves,  and  their  failure  to  fit  tightly  in 
and  upon  their  valve-seats,  said  pump  leaked  badly  and  would 
not  hold  water,  and,  by  reason  of  said  leaking  and  inability 
to  hold  water,  said  pump  could  not  keep  said  crane  suffi- 


80  APPELLATE  COURT  OF  INDIANA, 

Daugherty  v,  MidiaQd  Steel  Co. 

ciently  supplied  with  water  properly  to  perfoiin  its  functions, 
and  the  leaking  of  said  accumulator  contributed  to  reduce 
the  power  of  said  crane,  so  that  thereby  it  became  difficult 
for  the  person  operating  the  crane  to  control  it,  and  it  was 
difficult  to  start  it,  and  impossible  properly  to  control  it,  or 
promptly  to  stop  it  when  in  rapid  motion,  whereby  the  oper- 
ation of  the  crane  became  dangerous  to  the  workmen  in  the 
pit,  by  reason  of  their  liability  to  be  struck  and  injured  by 
the  crane  and  its  heavy  chains  and  the  billets  or  heavy  sub- 
stances  appended  thereto  while  in  motion  with  said  crane, 
and  whereby  the  hazards  of  the  appellant's  employment 
were  enhanced.  It  was  further  alleged,  that  at  the  same 
time  the  appellee  negligently  permitted  the  available  di- 
mensions of  said  pit  to  become  and  to  remain  materially 
lessened,  by  reason  of  accumulations  therein  and  around  the 
sides  thereof  of  large  quantities  of  scrap,  dirt,  sand,  clay, 
bricks,  steel  billets,  and  molds,  whereby  said  workmen  labor^ 
ing  in  said  pit  were  hampered  and  rendered  in  danger  from 
being  hit  by  said  chains  and  loads  attached  thereto  while  in 
motion  with  said  crane,  and  whereby  said  dangers  of  said 
workmen  were  greatly  increased  and  the  hazards  of  ap- 
pellant's said  employment  were  further  enhanced.  It  was 
alleged  that  the  appellant,  '^on  or  about  the  last  of  Septem- 
ber, 1895,  and  within  about  ten  days  prior  to  the  date  of 
plaintiff's  said  injury  hereinafter  stated,  having  knowledge  of 
the  dangers  and  hazards  of  his  said  employment,  complained 
about  the  same  to"  certain  persons  named,  being  defendant's 
superintendent  of  steel  furnaces  in  said  factory,  its  foreman 
of  the  open  hearth  steel  furnaces  in  said  factory,  its  night 
foreman  of  said  open  hearth  steel  furnaces  in  said  factory, 
and  the  defendant's  pit  boss  of  said  pit  where  plaintiff  worked; 
''and  particularly  the  plaintiff  complained  to  said  parties 
of  said  defective  crane  and  appliances;  and  defendant  by  her 
said  officers,  superintendent,  foremen,  and  boss  aforesaid, 
then  and  there  induced  plaintiff  to  continue  to  work  in  said 
dangers  by  promising  that  within  a  reasonable  time  said 
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crane  and  applianoefi  would  be  repaired  and  its  applianeea  be 
put  in  proper  working  order ,  and  by  promising  to  remore 
said  scrap,  dirt,  sand,  clay,  bricks,  steel  billets,  and  molds 
from  said  pit;  that  soon  after  the  making  of  said  promises, 
and  while  said  promises  remained  in  force,  and  when  suffi- 
cient time  for  the  fulfilment  of  said  promises  had  elapsed, 
to  wit,  within  six  days  after  said  promise  was  made,  and  when 
the  same  was  wholly  unfulfilled,  and  when  the  plaintiff  be- 
lieved and  had  good  reason  to  believe  the  defendant  still  in- 
tended to  fulfil  said  promises,  and  while  plaintiff  was  so 
working  in  said  pit  in  defendant's  said  business  in  pursuance 
of  said  hiring,  and  while  said  service  was  not  so  imminently 
dangerous  that  a  man  of  ordinary  prudence  would  have  re- 
fused to  work  therein,  said  crane,  in  spite  of  the  efforts  of  th(* 
persons  operating  the  same  to  stop  the  same,  and  while  being 
H)  operated  in  defendant's  said  business,  moved  swiftly  and 
caused  heavy  chains  so  hanging  from  said  jib  thereof  to  strike 
plaintiff  and  knock  the  plaintiff  against  a  steel  post, 
whereby,"  etc.,  the  plaintiff's  injury  being  particularly  de- 
scribed. It  was  alleged  that  if  said  crane  and  said  appliances 
had  been  kept  constantly  in  good  repair,  said  crane  could 
have  been  promptly  stopped  without  striking  or  injuring  the 
appellant;  that  said  hampered  condition  of  said  pit,  resulting 
from  said  accumulations  therein  of  scrap,  dirt,  sand,  clay, 
brick,  steel  billets,  and  molds,  hindered  the  appellant  from 
eluding  and  escaping  said  injury  from  said  chains;  that  the 
appellee's  ^^permitting  said  crane  and  said  appliances  so  to 
become  defective  and  out  of  repair,  and  said  permitting  said 
scrap,"  etc.  to  accumulate  in  said  pit  was  the  sole  and  im- 
mediate cause  of  said  injury  to  appellant;  that  the  appellant 
was  without  fault  or  negligence  contributing  to  his  said  in- 
jury; "that  by  reason  of  the  premises,  the  plaintiff  has  been 
damaged,"  etc. 

The  appellee  answered  by  a  general  denial  and  a  para- 
graph of  affirmative  defense,  which  need  not  be  further 
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noticed.  There  was  a  trial  by  jury,  and  a  general  verdict 
in  favor  of  the  appellant  for  $2,500  was  returned,  with 
answers  of  the  jury  to  interrogatories  submitted  by  the  par- 
ties. The  appellee  moved  in  arrest  of  judgment,  upon  the 
ground  that  the  complaint  did  not  state  facts  sufBcient  to  con- 
stitute a  cause  of  action.  The  court  sustained  this  motion 
and  ordered  that  the  judgment  rest,  to  which  ruling  and 
order  the  appellant  excepted;  and  thereupon  the  appellant 
aeked  leave  to  amend  the  complaint,  and  time  was  given;  but 
at  the  next  term  of  the  court,  the  appellant  withdrew  his  re- 
quest to  amend,  and,  upon  the  order  of  the  court,  the  cause 
was  struck  from  the  docket. 

There  has  been  some  discussion  by  counsel  of  a  suggestion 
that  there  has  been  no  final  judgment,  and  that  therefore 
the  appeal  is  not  well  taken.  We  cannot  accede  to  this  sug- 
gestion. The  controversy  was  ended  between  the  parties 
so  far  as  the  court  below  could  do  anything  in  this  case  to 
terminate  it.  The  case  had  reached  such  an  end  in  the  court 
below  that  imder  the  precedents  and  authorities  in  this  State 
an  appeal  would  lie.  Powell  v.  Kinney y  6  Blackf.  359; 
Raher  v.  JoneSy  40  Ind.  436,"  441 ;  Crawford  v.  Orockeit,  55 
Ind.  220,  225;  Newman  v.  Perrill,  73  Ind.  153;  Stewart  v. 
Terre  Hautey  etc.y  R.  Co.,  103  Ind.  44. 

We  Are  to  determine  whether  or  not  the  complaint  was  so 
defective  that  it  could  not  be  regarded  as  suflScient  after  ver- 
dict. The  part  of  the  complaint  to  which  the  argument  before 
us  relates  is  the  above  quoted  portion  relating  to  the  promise 
to  repair  and  the  continued  service  thereafter  of  the  appel- 
lant. In  McFarlan  Carriage  Co.  v.  Pottery  21  Ind.  A  pp. 
692,  we  had  occasion  to  consider  the  principles  governing  the 
class  of  cases  to  which  the  one  at  bar  belongs.  That  case 
was  afterward  decided  by  the  Supreme  Court,  on  the  20th 
day  of  April,  1899,  McFarlan  Carriage  Co.  V.  Potter,  153 
Ind.  107.  The  learned  counsel  for  the  appellee  in  the  case 
at  bar  represented  the  appellant  in  that  case,  presenting  sim- 
ilar theories  in  both  cases.     We  mav  somewhat  shorten  this 
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opinion  by  referring  to  the  opinions  delivered  in  the  case  just 
mentioned  bj'  the  Supreme  Court  and  this  Court. 

It  is  a  familiar  rule  of  pleading  in  such  cases,  in  this  State^ 
that  it  is  not  sufficient  for  the  complaining  servant  to  allege 
his  freedom  from  fault  and  negligence,  but  he  must  also  show 
that  he  had  no  knowledge  of  the  danger,  since  if  he  did  have 
such  knowledge  and  voluntarily  continued  in  the  service,  he 
is  deemed  to  have  assumed  the  risk  as  an  incident  thereof. 
Louisville,  etc.,  R.  Co.  v.  Sand  ford,  117  Ind.  265;  Peerless 
Stofie  Co.  V.  Wray,  143  Ind.  574.  In  a  complaint  not  show-  ^ 
ing  the  complaining  servant's  ignorance  of  the  danger,  but 
showing  that  he  had  knowledge  thereof,  and  while  continuing 
in  the  service  with  such  knowledge  was  injured,  there  should 
be  some  averment  showing  an  excuse  for  so  continuing  in  the 
work  at  which  he  was  injured;  other\sdse  the  plaintiff  will  be 
Hoarded  as  having  assumed  the  risk.  Lake  Shore,  etc,  R. 
Co.  V.  Stupak,  108  Ind.  1.  If  it  is  intended  to  rely  upon  the 
master^s  promise  to  repair,  it  should  be  pleaded.  Coal  & 
Car  Co.  V.  Norman,  49  Ohio  St.  598,  32  K  E.  857;  Malm 
V.  Thelin,  47  Neb.  686,  66  N.  W  650;  Becker  v.  Baumgarl- 
ner,  5  Ind.  App.  576. 

The  complaint  before  us  shows  that  the  servant  complained 
of  the  defects,  and  that  the  master  promised  to  remedy  them. 
The  promise  relating  to  the  defective  appliances  is  alleged  to 
have  been  a  promise  to  repair  within  a  reasonable  time.  The 
promise  to  remove  the  impeding  material  is  stated  as  a  general 
promise,  no  time  of  performance  being  designated  in  the 
making  of  the  promise,  so  far  as  appears  from  the  pleading. 
It  is  shoivn  that  the  servant,  while  continuing  in  the  service, 
was  injured  within  six  days  after  the  promises,  the  service  not 
l)eing  so  imminently  dangerous  that  a  man  of  ordinary  pru- 
dence would  have  refused  to  do  so.  It  is  alleged  that  he  was 
induced  so  to  continue  to  work  by  the  promises,  and  that  the 
injury  occurred  while  he  was  so  working,  while  the  promise? 
remained  in  force  but  had  not  been  fulfilled,  and  that  the 
servant  at  the  time  of  the  injury  believed  and  had  good 
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reason  to  believe  that  the  master  still  intended  to  fulfil  the 
promises.  The  pleading  also  denies  contributory  negligence. 
It  18  also  alleged  that  sufficient  time  for  the  fulfilment  of  the 
promises  had  elapsed  when,  within  six  days  after  they  were 
made,  he  was  injured.  We  think  that,  under  the  authorities, 
the  complaint  must  l^e  regarded  as  sufficient,  unless  it  can  be 
said  to  be  materially  vitiated  by  this  last  mentioned  averment, 
which  it  appears  from  a  brief  for  the  appellant  was  thought 
by  the  pleader  to  be  necessary  because  of  remarks  in  Bums 
,  V.  Windfall  Mfg.  Co.,  146  Ind.  261. 

In  McFarlan  Carriage  Co.  v.  Pottery  supra,  we  referred 
to  the  adoption  in  Hough  v.  Railway  Co.,  100  U.  S.  213,  by 
the  Supreme  Court  of  the  United  States,  per  Mr.  Justice 
Harlan,  of  the  statement  in  Shearman  and  Redfield  on  Negli- 
gence, that  there  can  be  no  doubt  that  when  a  master  lias  ex- 
pressly promised  to  repair  a  defect,  the  servant  can  recover 
for  ^'an  injury  caused  thereby  within  such  a  period  of  time 
after  the  promise  as  would  be  reasonable  to  allow  for  its  per- 
formance," or  "within  any  period  which  would  not  preclude 
all  reasonable  expectation  that  the  promise  might  be  kept." 
We  declined  to  accede  to  the  view  that  the  complaint  in  such 
a  case  must  show  that  the  master  had  had  a  reasonable  time 
after  the  promise  and  before  the  injury  in  which  to  make  .the 
repairs.  The  question  whether  the  master  had  had  a  suffi- 
cient time  to  repair  is  not  equivalent  to  the  question  whether 
the  servant  at  the  time  of  his  injury  had  continued  in  the 
employment  beyond  the  period  which  it  was  reasonable  for 
him  to  allow  the  master  to  perform  his  promise  and  until 
such  a  period  had  elapsed  that  all  reasonable  expectation 
that  the  promise  might  be  fulfilled  was  precluded. 

Whether  the  servant  has  continued  to  work  for  an  un- 
reasonable time  after  the  promise  must  vary  according  to  the 
circumstances.  The  repairs  may  in  one  case  require  the 
manufacture  of  parts  of  a  machine  at  a  distant  place,  while 
in  another  case  the  necessary-  materials  and  needed  workmen, 
for  the  making  of  the  repairs  may  l>e  procurable  immediately. 
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Many  evidentiary  facts  may  be  involved  in  the  question. 
Whether  an  unreasonable  period  has  been  allowed  must  be  a 
question  of  fact  for  the  jury  under  proper  instructions.  The 
faihire  of  the  master  for  an  unreasonable  time  to  perform 
his  promise  does  not  go  to  his  credit.  He  is  ''not  in  the  ex- 
ercise of  ordinary  care  unless  and  until  he  makes  the  assur- 
ances good."  Cooley  Torts,  559.  The  allowance  of  an  un- 
reasonable time  by  the  servant  to  the  master  in  which  to  ful- 
fil  his  promise  precludes  his  recovery,  according  to  the  au- 
thorities, on  the  ground  of  assumption  of  the  risk  by  the 
servant. 

Tt  was  not  necessary  for  the  pleader  to  state  that  the  serv- 
ant had  not  allowed  the  master  an  unreasonable  time.  Hav- 
ing diown  that  he  was  serving  under  a  promise  of  the  master 
to  repair,  it  would  be  matter  of  defense  if  he  allowed  too  long 
a  period.  And  we  can  not  say  as  matter  of  law  that  six  days 
was  certainly  too  long  a  period  of  waiting. 

In  McDonald  v.  Chesapedkey  etc.,  R.  Co.,  (Ky.)  6  S.  W. 
413,  the  complaint  alleged  that  the  defect  of  a  want  of  a  rail- 
ing around  a  platf onn  was  known  to  the  plaintiff  before  and 
at  the  time  of  his  injury,  and  that  he  continued  in  the  service 
to  the  date  of  Ins  fall,.on  the  assurance  of  the  defendant  that 
the  defect  or  danger  in  the  platform,  or  attending  the  work, 
would  be  made  more  secure  within  a  reasonable  time,  and 
that  the  plaintiff  had  been  working  in  the  shop  some  three  or 
four  days  before  he  fell  from  the  platform.  A  demurrer  to 
the  complaint  was  sustained  by  the  trial  court,  and  this  ruling 
was  approved  by  the  court  of  appeals  of  Kentucky,  on  the 
ground  that  the  plaintiff  did  not  aver  that  the  defendant 
failed  to  make  good  its  undertaking  Avithin  a  reasonable  time; 
that  it  was  not  averred  that  a  reasonable  time  had  elapsed 
during  which  the  platform  might  or  could  be  made  secure, 
but  the  court  was  left  to  infer  that  three  days  was  a  reason- 
able time  in  which  to  have  the  railing  constructed.  On  pe- 
tition for  a  rehearing  in  that  case,  the  court  reconsidered  its 
{orroer  opinion,  and  held  that  the  petition  stated  a  cause  of 
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action.  It  was  then  said:  "The  promise  by  the  employer 
to  repair  within  a  reasonable  time  after  notice  by  the  serv- 
ant of  the  clanger  places  the  risk  on  the  employer.  There 
is  no  pretense  that  the  appellant  used  the  platform  for  such 
a  length  of  time  as  would  evidence  the  belief  that  the  em- 
ployer intended  to  or  had  violated  his  promise  to  repair." 

In  Ferriss  v.  Berlin  Machine  Works^  90  Wis.  541,  548, 
63  X.  W.  234,  the  court  instructed  the  jury  that  if  the  plain- 
tiff, with  knowledge  of  the  defect,  continued  in  the  employ- 
ment upon  the  faith  of  repeated  promises  of  the  defendant 
to  repair  the  defect,  for  a  longer  time  than  was  reasonable  to 
allow  the  defendant  to  perform  his  promise  or  promises,  then 
the  employe  must  be  deemed  to  have  waived  the  objection 
and  assumed  the  risk;  and  that  whether,  under  the  circum- 
stances, he  continued  in  the  emploj'ment  only  a  reasonable 
time  was  mainly  a  question  of  fact  to  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  disclosed  by  the 
evidence.  In  this  charge  the  court  on  appeal  found  no 
error;  and  the  jury  having  foimd  that  the  plaintiff  did  not 
continue  longer  than  a  reasonable  time  after  he  knew  of  the 
defect,  the  court  said  it  could  not  say  that  this  finding  was 
not  sustained  by  the  evidence.  See,  also,  Lyherg  v.  Northern 
Pacific  R.  Co.,  39  Minn.  15,  38  N.  W.  632. 

When  the  allegation  in  the  complaint  before  us,  that  a 
sufficient  time  for  the  fulfilment  of  the  promises  had  elapsed, 
is  considered  in  connection  with  the  averment  that  the  prom- 
ises remained  in  force,  and  that  the  plaintiff  believed,  and  had 
good  reason  to  believe,  the  defendant  still  intended  to  fulfil 
the  promises,  whatever  may  be  conjectured  as  to  the  pur- 
pose of  the  pleader,  it  cannot  be  supposed  that  it  was  in- 
tended to  allege  the  equivalent  of  an  averment  that  at  the 
time  of  the  injury  all  the  time  had  elapsed  that  it  was  rea- 
sonable for  the  plaintiff  to  allow  for  the  performance  of  the 
promises,  or  that  such  a  period  had  elapsed  as  precluded  all 
reasonable  expectation  that  the  promises  might  be  kept. 

We  think  the  motion  in  arrest  should  have  been  overruled. 
Judgment  reversed. 
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Indianapous  Gas  Company  v.  Shumack. 

[No.  2.802.     Filed  June  28,  1899.    Rehearing  denied  Oct.  12,  1899.] 

Master  and  Servant.— i^Mmol  Injuries.-^Emplouer^s  Liability  Act. 
— Corporations. — Plainti£f,  while  in  the  employ  of  defendant  gas 
company,  under  the  direction  of  the  superintendent,  went  into  a 
trench  to  repair  a  leak  in  the  gas-main.  The  superintendent  ap- 
proached with  a  lighted  lantern  and  the  escaping  gas  ignited,  causing 
an  explosion,  injuring  plaintiff.  Held,  that  the  action  of  the  super- 
intendent in  approaching  the  trench  i^rith  a  lighted  lantern  was  the 
proximate  cause  of  the  injury,  and  that  defendant  was  liable  there- 
for under  the  provisions  of  the  employer's  liability  act,  §7088  Bums 
1894.    pp.  88-90. 

SAXR.—Per8oruU  Injuries. — Employer* s  Liability  Act. — Corporations, 
— In  order  that  there  may  be  a  recovery  under  subdivision  two, 
section  one  of  the  employer's  liability  act,  §7088  Bums  1894,  it  must 
appear  that  the  person  whose  negligence  caused  the  injury  was  in 
the  service  of  tbe  corporation;  that  the  employe  injured  was,  at  the 
time  of  the  injury,  bound  to  conform  to  the  orders  of  such  person ; 
and  that  the  injured  employe,  himself  without  fault,  was,  when 
injured,  complying  with  such  orders,    p.  90. 

Same. — Employer's  Liability  Act. — Corporations. — The  second  sub- 
division of  the  employer's  liability  act  (§7088  Bums  1894),  making 
a  corporation  liable  for  injuries  to  an  employe  resulting  from  the 
negligence  of  any  person  in  the  service  of  such  corporation  to  whose 
orders  or  directions  the  injured  employe  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  is  not  nullified  by  the 
provision  of  subdivision  four  of  the  ^ame  section,  limiting  the  lia- 
bility of  such  oorpqjration  to  instances  where  the  person  causing 
the  injury  was  performing  the  duty  of  the  corporation  in  that  be- 
half, since  each  subdivision  specifies  different  employes,    pp.  90-93. 

iHBTRUonoNS.— JfiMt  Be  Considered  as  a  Wfiole.'-An  instruction  will 
not  be  considered  in  detached  portions,    pp.  98,  94. 

Verdict. — Interrogatories. — Conflict. — No  presumptions  are  indulged 
in  favor  of  special  answers  to  interrogatories,  and  if  such  answers 
control  and  overthrow  the  general  verdict,  they  must  not  only  be 
in  conflict  with  the  general  verdict,  but  they  must  be  consistent 
with  each  other  and  free  from  any  obscurity,    j)-  '*^' 

From  the  Hamilton  Circuit  Court.     Affirmed. 

T.  J.  Kane,  R.  K.  Kane  and  T.  E.  Kane,  for  appellant 
W.  R.  Fertig  and  H,  J.  Alexander,  for  appellee. 
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KoBiNsoN,  J. — Appellee  recovered  a  judgment  for  per- 
gonal injuries  inflicted  by  an  explosion  of  natural  gas,  caused 
by  the  alleged  negligence  of  appellant  while  appellee  was 
employed  in  repairing  a  gas-main. 

The  complaint  avers  that  appellee  was  for  some  time  prior 
to  the  accident  in  appellant's  employ  at  a  certain  station,  and 
his  duties  were  to  regulate  the  supply  of  gas  as  directed  from 
the  Indianapolis  office,  and  keep  the  pressure  sheet  and  regis- 
ter of  wells,  and  report  the  same  to  appellant  at  Indianapolis; 
that  the  general  superintendent  or  general  foreman  for  ap- 
pellant was  one  Stoner  whose  orders  appellee  was  bound  to 
obey;  that  it  was  determined  to  repair  a  dangerous  leak  in 
the  main  near  the  station  where  appellee  was  employed,  and 
that  appellee  by  Stoner's  directions  procured  a  number  of 
men  to  assist  in  the  work,  which  was  to  be  done  at  night ; 
that  all  the  men,  including  appellee,  were  acting  under  the 
orders  of  Stoner,  and  all  tools,  machinery,  and  appliances 
were  supplied  by  appellant;  that  the  night  was  very  dark 
and  Stoner  had  procured  ordinary  lanterns  and  negligently 
allowed  the  same  to  be  used,  when  ordinary  care  required  him 
to  procure  and  use  only  safety  lanterns;  that  a  trench  had 
been  prepared  which  was  seven  feet  deep  at  the  place  where 
appellee  was  injured,  that  the  gas  had  been  permitted  to  es- 
cape from  the  line  by  opehing  the  escape  valves;  that  appel- 
lee, pursuant  to  the  order  of  Stoner,  entered  the  trench  and  in 
the  dark  was  feeling  with  his  hands  to  ascertain  if  the  pipe 
was  parting  as  desired,  and  while  so  engaged  and  being  un- 
able  to  see  the  approach  of  any  one  on  the  bank  on  account  of 
the  depth  of  the  trench,  Stoner  carelessly  and  negligently  ap- 
proached the  same  and  came  to  the  bank  of  the  trench,  care- 
lessly and  negligently  bearing  in  his  hands  an  open  lighted 
tubular  lantern,  while  gas  in  great  quantities  and  volume  was 
escaping  at  that  point,  all  of  which  Stoner  knew,  igniting 
the  gas  and  causing  an  explosion  which  produced  the  injuries 
described;  that  appellee  did  not  know  of  Stoner^s  approach 
and  had  warned  him  not  to  do  so. 
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The  jury  found  in  answer  to  special  interrogatories  that 
appellee  had  been  engaged  in  the  business  of  handling  nat- 
ural  gas  and  the  implements  and  machinery  connected  with 
the  business,  about  ten  years;  and  had  been  in  the  employ  of 
appellant  several  years;  that  he  was  a  skilled  man  in  the  buai- 
nees;  knew  the  properties  of  natural  gas  and  that  it  would 
explode  if  exposed  to  fire;  that  he  knew  the  kind  of  lantern 
which  had  been  supplied  for  use  in  doing  the  work;  that  he 
frequently  did  work  on  the  lines  and  weUs;  that  he  did  not 
object  to  doing  the  work  at  night;  that  he  engaged  the  serv- 
ices of  part  of  the  laborers  to  do  this  work;  was  directing 
the  workmen  in  doing  the  work;  that  Stoner  cautioned  ap- 
pellee and  the  workmen  to  be  careful  and  avoid  accident; 
that  in  the  evening  before  tlie  work  was  done  appellee  did 
not  say  that  it  would  not  be  unsafe;  that  the  night  was  dark 
and  two  lanterns  were  in  use;  that  appellee  did  not,  immedi- 
ately preceding  the  explosion  jump  into  the  trench,  but  he 
was  in  the  trench;  that  he  knew  gas  was  escaping  when  he 
went  into  the  trench;  that  prior  to  the  accident  and  before 
bcf^nning  the  work  appellee  knew  the  kind  of  lanterns  that 
had  been  provided  to  give  light,  by  which  to  do  the  work; 
the  gaa  escaped  from  the  end  of  the  pipe  where  the  broken 
bell  was  located,  which  was  about  fifteen  feet  from  where 
Stoner  was  standing  at  the  time  of  the  accident;  that  appellee, 
at  like  time  of  the  accident,  was  working  about  twenty-five 
feet  from  the  end  of  the  pipe  where  the  bell  was  located; 
that  Stoner  was  standing  about  three  or  four  feet  from 
where  appellee  was  working;  appellee  knew  Stoner  was 
standing  out  in  the  middle  of  the  road  prior  to  the  accident 
and  when  appellee  was  in  the  trench. 

The  theory  of  appellee^s  complaint,  and  this  theory  is 
adopted  by  counsel  on  both  sides,  is  that  the  cause  of  the 
injury  was  the  act  of  the  superintendent,  Stoner,  in  ap- 
proaching upon  the  bank  of  the  trench  with  a  lighted  lantern 
and  igniting  the  gas.  It  is  first  insisted  that  the  verdict  of 
the  jury  is  contrarj-  to  law  and  is  not  sustained  by  sufficient 
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evidence.  No  good  purpose  would  be  subserved  by  setting 
out  the  evidence.  Suffice  it  to  say  there  is  evidence  to  support 
the  material  averments  .of  the  complaint,  and  such  being  true 
we  can  not  review  the  action  of  the  jury.  We  think  it 
clearly  appears  from  the  evidence  that  the  proximate  cause 
of  the  injury  was  the  act  of  Stoner  in  approaching  the  trench 
with  the  lighted  lantern. 

This  case  is  governed  by  the  second  subdivision  of  §1, 
Acts  1893,  p.  294,  §7083  Bums  1894,  §52068  Homer 
1897,  known  as  the  employer's  liability  act,  as  follows:  "1. 
That  ev6ry  railroad  or  other  corporation,  except  municipal, 
operating  ii^  this  State,  shall  be  liable  for  damages  for  per- 
sonal injury  suffered  by  any  employe  while  in  its  service,  the 
employe  so  injured  being  in  the  exercise  of  due  care  and  dili- 
gence, in  the  following  cases:     *     *     * 

"2,  Where  such  injury  resulted  from  the  negligence  of 
any  person  in  the  service  of  such  corporation  to  whose  or- 
der or  direction  the  injured  employe  at  the  time  of  the 
injury  was  bound  to  conform  and  did  conform." 

In  order  that  there  may  be  a  recovery  under  this  provision 
it  must  appear  that  the  person  whose  negligence  caused  the 
injury  was  in  the  service  of  the  corporation;  that  the  em- 
ploye injured  was,  at  the  time  of  the  injury,  bound  to  con- 
form to  the  orders  of  such  person;  and  that  the  injured  em- 
ploye, himself  without  fault,  was,  when  injured,  complying 
with  such  orders. 

Counsel  for  appellant  argue  that  this  case  is  governed  by 
the  doctrine  laid  down  in  Pierce  v.  OliveVy  18  Ind.  App.  87, 
upon  the  question  of  the  liability  of  a  corporation  for  injuries 
to  an  employe  caused  by  the  negligence  of  a  fellow  servant. 
But  the  facts  in  that  case  were  materially  different  from  the 
facts  in  the  case  at  bar;  besides  in  that  case  the  statute  in 
question  was  not  under  consideration,  and  a  liability  was 
claimed  and  exclusively  relied  upon  without  reference  to  the 
statute.  It  was  there  held  that  the  injured  employe  and  the 
employe  whose  negligence  caused  the  injury  were  fellow 
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servants.  That  case  was  tried  without  reference  to  the  stat- 
ute, and  upon  appeal  any  right  to  recover  under  the  statute 
was  disclaimed.  Under  the  statute  in  question  the  legisla- 
ture has  fixed  a  liability  provided  certain  conditions  exist, 
and  the  liability  is  placed  upon  a  principle  different  from  the 
fellow  sen-ant  nile.  In  Louisville^  e/c,  R,  Co.  v.  Wagner ^ 
153  Ind.  420,  the  court  said:  "The  statute  places  the  case 
upon  a  principle  different  from  that  in  support  of  the  co- 
ser^'ant's  rule  and  the  assumption  of  risk.  The  test  here  is 
threefold:  (1)  Was  the  offending  servant  clothed  by  the 
employer  with  authority  to  give  orders  to  the  injured  servant 
that  the  latter  was  bound  to  obey?  (2)  Did  the  injury  re- 
sult to  the  latter  from  the  negligence  of  the  former  while 
conforming  to  nn  order  of  the  former  that  the  injured  serv- 
ant was  at  the  time  bound  to  obey?  (3)  Was  the  injured 
party,  at  the  time  of  the  injury  in  the  exercise  of  due  care 
and  diligence?  If  these  three  things  concur,  appellee  ex- 
hibits a  good  cause  of  action." 

In  the  case  of  Hodges  v.  Standard  Wheel  Co.,  152  Ind. 
680,  cited  by  counsel,  Hodges  was  injured  by  the  negligence 
of  one  Huey,  whom  the  regular  foreman  had  temporarily 
left  in  charge  of  the  work,  and  who  at  the  time  of  the  injury 
was  assisting* appellant  in  the  work.  In  that  case  the  court 
said:  "The  statute  in  question  certainly  intends  that  where 
the  injury  results  from  the  negligence  of  a  person  in  the  serv- 
ice of  a  corporation  that  such  person  must  be  one  who  is 
by  it  at  least  expressly  or  impliedly  authorized  to  give  the 
order  or  direction  and  thereby  require  the  employe  to 
obey.  If  he  is  not,  then,  in  a  legal  sense,  the  employe  is 
not  bound  to  conform  to  his  order.  Huey,  as  we  have  seen, 
is  shown  bv  the  facts  not  to  have  been  invested  with  this 
power  or  authority  by  appellee,  and  consequently  was  not 
the  person  whom  the  statute  contemplated  as  the  one  to 
whose  orders  appellant  was  bound  to  conform." 

It  is  insisted  that  there  i?  no  evidence  tending  to  show  that 
appellee  got  into  the  trench  when  injured  in  obedience  to 
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any  order  of  the  superintendent,  S toner;  and  that  conceding 
that  appellee  went  into  the  trench  pursuant  to  Stoner's  or- 
der, the  evidence  shows  that  the  injury  occurred  long  after 
the  order  had  been  given  and  obeyed  and  as  a  result  of  the 
negligent  handling  of  the  lantern  by  Stoner  while  acting 
as  a  fellow  servant. 

There  is  evidence  that  Stoner  was  appellant's  superin- 
tendent and  that  the  work  was  being  done  under  his  direc- 
tion, and  that  appellee  was  at  the  time  subject  to  his  orders; 
that  Stoner  had  the  excavations  made,  was  present  all  the 
time  up  to  the  time  of  the  accident,  and  that  the  work  was 
done  as  he  directed.  Appellee  had  testified  that  he  had 
been  at  work  in  the  trench  and  had  come  out  and  walked  out 
to  where  some  men  were  preparing  a  pipe  to  be  used;  that 
appellee  and  Stoner  "walked  out  in  the  yard;  the  gas  was 
making  some  noise,  a  kind  of  dull  roar;  we  walked  out  into 
the  yard,  and  he  says,  'What  do  you  think  about  that?'  I 
says,  *I  don't  know  so  much  about  it;'  he  says,  T)o  you  think 
we  can  make  it?'  I  says,  T  don't  know,  Syl,  it  is  just  as  you 
say.'  He  says,  'Go  on  ahead,  if  we  get  stuck  we  will  quit 
until  to-morrow  morning.'  I  went  on  ahead  over  where  the 
boys  were  working  the  windlass,  went  into  the  ditch  and  was 
doWn  at  this  12-inch  gate,  seeing  whether  it -was  starting, 
what  it  was  doing;  I  told  them  to  raise  the  pipe  up,  they  did 
so,  told  them  to  let  it  down,  they  did  that;  we  shook  it 
around  there  a  little;  in  the  meantime  Mr.  Stoner  had  come 
up  close  to  this  hole  with  the  lantern;  I  did  not  see  him  until 
I  raised  up  to  get  some  air;  I  warned  him,  I  says,  'Don't  come 
too  close  with  that  thing,  the  wind  is  blowing  your  way,  it  is 
dangerous.'  I  again  stooped  down,  when  I  raised  up  he 
says  llow  are  you  making  it,  Wallace?'  I  says,  'I  think  she 
is  doing  all  right;'  we  shook  the  pipe  around  a  little;  then 
in  a  few  minutes  I  says,  'All  right,  boys,  change  your  wind- 
lass;'.! started  out  of  there;  Mr.  Stoner  stepped  up  too  close 
and  ignited  the  gas." 

We  think  there  is  evidence  to  show  that  appellee  when  in- 
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jiired  was  working  in  obedience  to  orders  of  Stoner.  We 
do  not  understand  it  to  be  necessary  that  the  injury  should 
have  happened  immediately  following  some  order.  It  is 
not  to  be  presumed  that  it  was  intended  that  there  should  be 
orders  from  the  superintendent  concerning  all  the  minor 
details  of  the  work.  There  is  evidence  that  appellee  went 
back  into  the  trench  and  continued  the  work  under  Stoner's 
orders,  and  that  »oon  thereafter^  and  while  engaged  in  that 
work,  was  injured. 

It  ia  further  argued  that  this  case  ia  governed  by  the 
fourth  subdivision  of  §7083,  supra,  and  that  there  ia  no  lia- 
bility because  the  injury  was  caused  by  the  act  of  a  fellow 
servant  who  was  not  at  the  time  performing  any  duty  of  the 
corporation.  But  the  section  is  to  be  construed  as  a  whole. 
As  was  said  in  LouisirUie,  etCy  R.  Co.  v.  Wagner,  163  Ind. 
420:  ^^The  second  subdivision  of  §1,  supra,  is  not  nullified 
by  the  specification  and  enumeration  contained  in  subdivision 
four  of  said  section,  as  is  urged  by  appellant.  Both  subdivi- 
sions are  equally  parts  of  the  same  section,  and  relate  to  the 
same  subject-matter.  Each  subdivision  specifies  different  em- 
ployes, but  in  common  they  distinguish  employes  of  a  su- 
perior rank, — employes  clothed  with  responsibility  and  au- 
thority of  the  employer, — and  both  must  be  governed  by  the 
same  rules  of  interpretation.  The  section  must  be  construed 
as  a  whole.     Black  Int.  Laws,  p.  146.'' 

Upon  a  careful  consideration  of  the  evidence  we  can  but 
conclude  that  the  jury  was  authorized  in  finding  that  appel- 
lee was  working  where  he  was  in  obedience  to  the  orders  of 
Stoner  whom  he  was  at  the  time  bound  to  obey;  and  that 
the  injury  resulted  to  appellee  from  the  act  of  Stoner  in  ap- 
proaching the  trench  with  the  lighted  lantern,  and  that  this 
act  of  Stoner  was  the  proximate  cause  of  the  injury.  See 
Louisville,  etc.,  R.  Co.  v.  Wagner,  supra. 

Complaint  is'  made  of  the  twelfth  instruction.  Taking 
that  instruction  as  a  whole  we  think  it  correctly  states  the 
law.     That,  portion  of  the  instruction  to  which  appellant 
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directs  its  argument,  if  standing  alone,  might  be  open  to 
objection,  but  the  rule  is  well  settled  that  an  instruction  is 
not  to  be  considered  in  detached  portions.  The  effect  of 
the  instruction  upon  the  particular  point  is  that  if  appellee 
was  injured  while  working  for  appellant  under  the  super- 
vision and  direction  of  the  superintendent  and  was  injured 
through  the  carelessness  and  negligence  of  the  superintend- 
ent, the  negligence  of  such  superintendent  would  be  imputed 
to  appellant. 

It  is  insisted  that  judgment  should  have  been  rendered  in 
appellant's  favor  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict.  It  is  a  well  settled  rule  that 
no  presumptions  are  indulged  in  favor  of  special  answers,  and 
that  if  the  answers  are  to  control  the  case  and  overthrow  the 
general  verdict,  they  must  be  not  only  in  conflict  with  the 
verdict,  but  they  must  be  consistent  with  each  other  and  free 
from  any  obscurity.  The  appellee  has  the  general  verdict  in 
his  favor,  which  says  that  all  the  material  facts  in  the  case 
have  been  proved;  and,  if  upon  any  supposed  hypothesis 
this  verdict  and  the  answers  can  be  reconciled,  it  must  stand. 
Citizens  St  R,  Co,  v.  Hoop,  22  Ind.  App.  78,  and  cases 
cited. 

It  can  not  be  said  that  the  answers  show  that  appellee  knew 
Stoner  was  holding  a  lantern  near  where  appellee  was  work- 
ing. The  jury  say  that  appellee  knew  that  Stoner  was 
standing  out  in  the  middle  of  the  road,  but  there  is  no  finding 
that  appellee  knew  he  had  come  up  to  the  trench  and  was 
standing  there  with  the  lantern.  The  answers  upon  this  point 
are  somewhat  obscure,  but  we  can  indulge  no  presumption  as 
to  what  the  jury  meant.  Taking  the  answers  together  and 
construing  them  as  a  whole  we  fail  to  see  anything  in  them 
in  irreconcilable  conflict  with  the  general  verdict. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed.     Judgment  affirmed. 
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MoDoEL,  Receiver,  Etc.,  v.  Gill. 

[No.  2,810.    Filed  May  16.  1899.    Rehearing  denied  Oct.  12,  1899.] 

Nbouoenob. —Axifroods.—^'res  from  Engines, — The  negligent  use 
of  proper  machinery  may  be  made  the  basis  of  an  action  against  a 
railroad  company  for  damages  for  burning  property  adjacent  to  the 
railroad,    p.  96. 

Verdict. — AnnoerM  to  Interrogatories. — Conflict. — Railroads. — Fires. 
— Answers  to  interrogatories,  in  an  action  against  a  railroad  com- 
pany for  damages  for  burning  property,  showing  that  the  engine 
was  proTided  with  a  good  spark-arrester,  but  that  the  engine  was 
improperly  operated  by  running  at  too  great  a  speed  in  so  short  a 
distance  after  starting,  are  not  in  conflict  with  a  general  verdict 
for  plaintiff,    pp.  96-93. 

EyiDBNOE.—jRai{roacb.—^re8.— Evidence  that  sparks  of  fire  and  live 
cinders  were  thrown  upon  the  roof  of  a  building  by  a  passing  engine 
a  short  time  before  the  fire  was  discovered,  that  there  were  no  indi- 
cations of  fire  before  the  engine  passed,  and  that  within  a  few 
minutes  after  the  engine  passed  fire  was  discovered  in  that  part  of 
the  building  where  the  sparks  were  seen  to  fall,  furnishes  a  sufficient 
basis  from  which  the  jury  could  infer  that  the  fire  originated  from 
such  sparks  and  cinders,    pp.  98,  99. 

From  the  Parke  Circuit  Court.     Affirmed. 

E.  C.  Fieldy  TF.  S.  Kinnan,  and  Puett  £  McFaddin,  for 
appellant. 

D.  'C.  Storer  and  Oeorge  Harney ,  for  appellee. 

BoBiKsoN,  J. — ^Appellee  recovered  a  judgment  for  the 
lofis  of  property  by  fire  averred  to  have  been  caused  by  ap- 
pellant's negligence.  The  errors  disciissed  are  overruling 
appellant's  motion  for  jiidgment  on  special  answers,  notwith- 
standing the  general  verdict,  and  the  motion  for  a  new  trial. 

The  special  answers  to  interrogatories  show  that  the  fire 
was  set  by  appellant's  locomotive  engine;  that  the  engine  was 
provided  with  a  spark-arrester  known  as  an  extension  front, 
and  was  in  good  repair  and  was  the  best  known,  or  equal  to 
the  best,  for  the  prevention  of  escape  of  fire;  that  in  passing 
appellee's  property,  the  engine  was  not  properly  operated  by 
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a  skilled  engineer;  that  it  was  improperly  operated  by  run- 
ning at  too  great  a  speed  in  so  short  a  distance  after  starting; 
was  hauling  a  through  passenger  and  mail  train  and  was  run- 
ning  twenty-five  miles  an  hour;  that  the  fire  started  <mi  the 
roof  of  the  building;  that  there  were  a  number  of  other 
frame  buildings  along  the  railroad  track  and  within  two 
squares  north  and  south  of  the  property  that  burned. 

The  first  paragraph  of  complaint  avers  that  in  running 
the  locomotive  past  the  building,  appellant  carelessly  and 
negligently  allowed  sparks  and  coals  of  fire  to  escape  and  be 
emitted  from  the  engine,  thereby  setting  fire  to  the  building. 
In  the  second  paragraph  it  is  averred  that  appellant's  servants 
so  carelessly,  recklessly  and  negligently  operated  the  engine 
bv  runninir  at  an  unusual  reckless  rate  of  speed  and  that  by 
the  unusual,  careless,  aud  negligent  operating  the  engine  lo 
as  to  cause  it  to  throw  out  sparks  and  coals  of  fire  which  fell 
upon  the  roof  of  the  building,  it  was  set  on  fire.  An  engineer 
might  be  skilful  and  his  engine  in  good  repair,  and  still  he 
might  so  negligently  operate  the  engine  as  to  produce  action- 
able injury.  A  court  can  not  say  that  running  a  train  twenty- 
five  miles  an  kour  constitutes  actionable  negligence.  But  the 
answer  to  the  interrogatory  as  to  the  manner  in  which  the 
engine  was  operated  does  not  mean  simply  that  it  was  run- 
ning at  that  speed;  but  it  means  the  bringing  of  the  train  to 
that  speed  in  so  short  a  distance.  The  answer  shows  that  the 
engine  had  been  stopped  and  the  improper  operation  of  the 
engine  consisted  in  too  suddenly  reaching  a  high  rate  of 
speed.  It  is  the  law  that  negligence  in  the  wae  of  proper  ma- 
chinery may  be  the  basis  of  an  action  for  damages  for  burn- 
ing property  adjacent  to  a  railroad.  New  Yorky  etc.y  B.  Co. 
V.  Baliz,  141  Ind.  661. 

It  is  true  that  if,  in  the  necessary  use  of  fire  for  the  pro- 
duction of  steam  by  the  usual  and  best  appliances,  without 
negligence,  sparks  escape  and  set  fire  to  adjacent  property, 
the  loss  must  be  borne  bv  the  owner  as  one  of  the  incidents 
of  the  operation  of  railroads.     The  use  of  fire  to  create  mo- 
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tive  power  of  an  engine  is  both  necessary  and  lawful,  and 
sparks  may  escape  notwithstanding  the  best  appliances  known 
may  be  used  to  prevent  their  escape.  So  that  in  order  to 
show  a  liability  for  the  escape  of  sparks,  this  conceded  right 
must  be  shown  to  have  been,  exercised  in  an  improper  man- 
ner. And  in  determining  whether  the  engine  was  operated 
in  a  proper  manner  at  the  particular  time  and  place,  all  the 
surrounding  circumstances  that  would  tend  to  throw  light 
upon  the  question,  such  as  the  proximity  of  buildings,  the 
kind  of  weather,  direction  of  the  wind,  and  the  like,  should 
be  considered.  A  higher  degree  of.  care  would  be  required 
in  running  an  engine  through  a  town  where  wooden  buildings 
are  so  near  the  track  as  to  be  exposed  to  fire  from  sparks  than 
would  be  required  in  running  in  the  open  country.  The 
general  verdict  finds  that  the  engine  was  negligently  oper- 
ated, and  the  special  answers  find  that  it  was  not  properly 
operated  and  specifies  in  what  that  consisted.  There  is  noth- 
ing in  the  special  answers  in  irreconcilable  conflict  with  the 
general  verdict. 

In  Caswell  v.  Chicago^  etc,  E.  Co.,  42  Wis.  198,  the  jury 
found  generally,  and  also  specially  found  that  the  company 
was  guilty  of  negligence  "by  not  using  proper  precautiom,  in 
handling  the  engine,  to  prevent  the  extraordinary  escape  of 
sparks  in  passing  the  bam."  Objection  was  made  to  this 
finding  that  it  was  defective  as  stating  a  mere  conclusion  of 
law.  "But"  the  court  said,  "it  is  manifest  that  iv  might  be 
difficult,  if  not  impossible,  for  a  party  to  show,  and  the  jury 
to  find,  the  precise  act  or  thing  which  constituted  negligence. 
For  instance,  the  evidence  might  be  perfectly  conclusive  to 
show  that  employes  of  the  company  had  managed  the  engine 
in  an  unskilful  and  improper  manner,  and  that  a  fire  had 
been  caused  thereby,  but  a  party  might  not  be  able  to  prove 
the  specific  negligent  act,  whether  it  was  in  running  the  train 
too  fast,  putting  on  too  much  steam,  opening  drafts  or  sup- 
plying fuel,  or  in  what  it  was.     *     *     *     The  jury  foiund 
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that  the  employes  did  not  take  or  use  proper  precaution,  in 
managing  the  engine,  to  prevent  the  escape  of  fire.  This  was 
a  sufficiently  specific  finding  in  respect  to  negligence.'^  See 
Fero  V.  Buffalo^  etc,  R.  Co,,  22  N.  Y.  209. 

The  evidence  shows  that  the  train  had  stopped  at  a  cross- 
ing; that  the  property  burned  was  adjoining  appellant's  road 
and  was  about  two  blocks  farther  on  from  this  crossing:  and 
that  each  block  is  350  feet  long.  There  is  evidence  that  the 
train  started  as  rapidly  as  it  could  and  when  along  about  the 
building  had  reached  a  speed  of  twenty-five  miles  an  hour; 
that  the  engine  as  it  passed  this  building  emitted  a  good  many 
sparks,  was  "showering  sparks,"  that  the  sparks  **were  all 
pretty  big,"  that  it  was  throwing  live  cinders;  that  the  en- 
gine was  running  upon  a  curve;  that  the  wind  was  blowing 
from  the  track  towards  the  building  and  the  sparks  were 
seen  lighting  on  the  roof  by  witnesses;  and  within  twenty-five 
or  thirty  minutes  the  building  was  discovered  to  be  on  fire; 
that  "they  pulled  the  engine  open"  at  a  point  just  before  it 
passed  this  building.  One  of  the  witnesses  who  saw  the 
sparks  was  night  watchman  at  a  mill  in  the  vicinity  whose 
duty  it  was  to  watch  for  fires.  There  is  evidence  that  when 
the  fire  was  discovered,  it  was  in  the  roof  on  the  side  next 
the  track.  Witnesses  who  saw  the  building  within  less  than 
an  hour  before  the  fire  testified  they  saw  no  indications  of 
fire  about  the  building. 

The  evidence  was  very  conflicting  upon  some  material 
matters,  but  this  conflict  has  been  considered  by  the  jury  and 
by  the  trial  court  upon  the  motion  for  a  new  trial,  and  with 
their  determination  of  the  matter  we  can  not  interfere,  no 
matter  what  we  might  think  about  the  preponderance  of  the 
evidence.     There  is  evidence  to  support  the  verdict. 

It  is  not  necessary  to  prove  the  origin  of  such  fires  by 
direct  or  positive  evidence;  but  it  may  be,  and  often  is, 
proved  by  circumstances*  .  If  witnesses  saw  sparks  of  fire  and 
live  cinders  thrown  upon  the  roof  of  the  building  by  the 
engine  a  short  time  before  the  fire  was  discovered,  and 
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about  the  time  the  train  passed,  and  before  it  passed  persons 
saw  tlie  building,  and  were  near  it,  and  saw  no  indications  of 
fire,  and  within  twenty  or  thirty  minutes  after  the  engine 
passed  fire  was  discovered  in  that  part  of  the  building  where 
the  sparks  were  seen  to  fall,  the  jury  could  infer  that  the  fire 
originated  from  such  sparks  and  live  cinders.  See  Ohio, 
eic.y  R.  Co.  V.  Trappy  4  Ind.  App.  69. 

In  the  case  of  New  York,  etc.,  R.  Co.  v.  Baltz,  141  Ind. 
661,  cited  by  counsel,  the  jury  found,  by  the  answer  to  an 
interrogatory,  that  the  engine  while  passing  the  property 
burned  was  properly  operated  by  a  skilled  engineer.  In  the 
case  at  bar,  the  jury  found  directly  the  contrary.  In  the 
Baltz  case,  there  was  a  perfect  engine,  properly  operated  by 
a  skilled  engineer,  and  it  was  held  that  if  sparks  from  such 
an  engine  caused  a  loss,  the  company  -was  not  liable  in  the  ab- 
sence of  negligence  on  its  part;  but  that  case  recognizes  the 
doctrine  that  negligence  in  the  use  of  properly  equipped 
engines  may  create  a  liability  for  the  burning  of  property 
from  sparks.  And  the  case  of  Ruffner  v.  Cincinnatiy  etc.y 
R,  Co.y  34  Ohio  St.  96,  cited  by  counsel,  recognizes  the  rule 
that  a  liability  for  the  exercise  of  a  right  arises  when  it  is 
shown  that  the  right  was  exercised  negligently,  unskilfully 
or  maliciously. 

We  find  no  error.     Judgment  affirmed. 


Tosetti  Brewing  Company  v.  Goebel  et  al. 

[No.  2,869.    Filed  October  18»  1899.] 

MoBiOAOES.— J^V>ree2o8ttre.— Aen^f  During  Year  of  Eedemption,'^ 
Appellant  brought  suit  to  f oreolose  a  mortgage,  and  appellee  and 
others  filed  cross-oomplaints  for  the  foreclosure  of  junior  mortgages 
and  meohanios'  liens.  The  judgment  of  appellant  was  made  a  first 
lien,  and  that  of  appellee  the  second.  The  property  was  sold  under 
appellant's  judgment  and  bid  in  by  appellant  for  the  full  amount  of 
ite  judgment  and  costs,  and  at  the  expiration  of  the  year  for  re- 
demption appellant  received  a  deed  for  the  property.  The  court, 
upon  the  application  of  appellee,  directed  the  receiver  to  pay  the 
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rents  collected  during  the  year  of  redemption  to  appellee,  from 
which  appellant  appealed.  Held,  that  neither  appellant  nor  appellee 
was  entitled  to  the  rents. 

From  the  Lake  Circuit  Court.     Affirmed. 

A.  F,  KnottSy  for  appellant. 

F.  N.  Gavit  and  John  A.  Gavit,  for  appellees. 

C0M8TOCK,  C.  J. — Appellant  commenced  this  action 
against  the  appellees  to  foreclose  a  first  mortgage  on  two 
lots  on  which  were  located  an  opera  house  and  business  rooms 
in  the  town  of  Whitely.  Cross-complaints  were  filed  for  the 
foreclosure  of  junior  mortgages  and  mechanics'  liens.  Dur- 
ing the  pendency  of  the  action,  upon  application  of  one  of 
the  appellees,  a  lien  holder -upon  two  liens,  a  receiver  was 
appointed,  who  took  possession,  by  virtue  of  his  appointment, 
of  the  buildings,  managed  the  premises  and  collected  the 
rentsw  Such  proceedings  were  afterwards  had  as  resulteil 
in  the  rendition  of  judgments  and  decrees  in  favor  of  the 
respective  parties  entitled  thereto.  The  judgment  of  appel- 
lant was  made  a  first  lien;  that  of  appellee  Weisiger,  the 
second.  The  property  was  sold  under  appellant's  decree,  and 
was  bid  in  by  it  for  the  full  amount  of  its  judgment  and 
costs  and  accruing  costs,  receipted  its  judgment  in  full,  paid 
the  costs  and  took  a  certificate  of  sale.  The  receiver  con- 
tinued in  possession  during  the  year  for  redemption.  At 
the  expiration  of  the  year  for  redemption,  appellant  received 
from  the  sheriff  a  deed  for  the  property.  Appellee  Weisiger 
then  petitioned  the  court  to  direct  the  receiver  to  pay  to  her 
the  rent  money  collected  during  the  year  in  his  hands, 
amounting,  after  the  payment  of  the  insurance^  to  $400,  as 
shown  by  his  final  report.  The  lower  court  directed  the 
money  to  be  paid  to  appellee  Weisiger  and  the  receiver  dis- 
charged. The  notes  and  mortgages  were  executed  and  all 
the  proceedings  had  since  the  redemption  law  of  1881  took 
eflFect.  Appellee  Weisiger  contends  that  as  she  had  a  j»econd 
lien,  and  as  appellant  bid  in  the  property  for  tlie  full  amount 
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due  it,  that  she  was  entitled  to  the  rent  Appellant  insists 
that  as  the  money  in  controversy  was  collected  during  the 
year  of  redemption,  and  as  neither  of  the  appellees  had 
availed  him  or  herself  of  the  right  to  redeem  within  the 
year,  the  money  belonged  to  it:  First,  because  the  sheriff's 
deed  took  effect  at  and  from  the  date  of  the  sheriff's 
sale,  subject  only  to  the  right  of  redemption;  second,  appel- 
lee could  only  have  redeemed  by  paying  all  the  amount  of 
appellant's  bid,  together  with  interest  at  the  rate  of  eight 
per  cent.,  as  provided  by  statute;  and  that  having  failed  to 
do  this,  the  rents  belonged  to  appellant  in  lieu  of  interest. 
This  is  the  only  question  in  the  appeal. 

The  rights  of  the  owner  of  the  mortgaged  property  are  not 
involve<f  in  this  appeal.  The  controversy  is  solely  between 
appellant  and  appellee  Weisiger.  Under  the  recent  decision 
of  our  Supreme  Court  in  World  Buildingy  etc.,  Co.,  v.  Mar- 
Un,  151  Ind.  630,  neither  appellant  nor  appellee  was  entitled 
to  the  rents  claimed.  The  record  therefore  presents  no  error 
of  which  the  appellant  has  the  right  to  complain.  Further 
discussion  is  rendered  unnecessary,  and  the  judgment  is 
affirmed  upon  the  authority  of  the  case  above  cited. 


Postal  v.  Kreps. 

[No.  2,860.    Filed  October  13,  1899.] 

Decedents'  Estates. — Desperate  Cflaims.^^uit  by  Creditor, — Where 
an  administrator  files  in  oourt  claims  due  the  estate  for  the  benefit 
of  the  creditors,  heirs,  and  legatees  of  decedent,  suit  may  be  brought 
thereon,  in  the  manner  provided  by  statute,  while  the  estate  is 
pending,  or  after  final  settlement  and  discharge  of  the  adminis- 
trator,   pp,  lOS,  lOS. 

Same. — Desperate  Claims. — Suit  by  Creditor. — Where  an  estate  has 
been  finally  settled,  a  creditor  whose  claim  remains  in  whole  or  in 
part  unpaid  may  bring  suit  in  his  own  name  upon  claims  filed  by 
the  administrator  for  the  benefit  of  the  creditors  of  decedent,  p.  lOS. 

Save. — Desperate  Claims, — Suit  by  Creditor. — Complaint. — A  com- 
plaint by  a  creditor  of  a  decedent's  estate,  in  an  action  on  a  claim 
due  the  estate,  which  does  not  state  that  the  claim  sued  on  was  filed 
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by  the  administrator  for  the  benefit  of  oreditors,  and  fails  to  allege 
that  any  attempt  was  made  by  plaintiff  to  ooUect  his  debt,  or  that 
it  was  ever  filed  against  the  estate,  does  not  state  a  cause  of  action. 
p,  JOS, 
DsoEDENTS'  1^9tAT2s,'-Desperate  ClaifnB.—8uit  by  Creditor.— Admin- 
istrator De  Boni8  Non, — Where  a  claim  due  an  estate  never  came 
into  the  possession  of  the  administrator,  and  the  administrator  was 
discharged  without  administering  on  the  claim,  a  creditor's  remedy 
is  through  an  administrator  de  bonis  non,  under  §2895  Bums  1894, 
not  by  an  action  on  the  claim,    p,  IDS. 

From  the  Wells  Circuit  Court.     Reversed. 

A.  N.  Martin  and  W.  H.  Eichhom,  for  appellant 
John  Z.  Brickley^  for  appellee. 

Robinson,  J. — Appellee,  as  an  unpaid  creditor  of  the  es- 
tate of  George  W.  Kreps,  deceased,  for  himself  and  all  the 
other  heirs  and  creditors  of  such  estate,  sued  appellee  on  two 
notes  executed  by  one  Hofstetter  to  appellant,  and  indorsed 
by  appellant  to  decedent 

Section  2547  Burns  1894  provides  that,  under  certain  con- 
ditions named,  an  executor  or  administrator,  with  the  appro- 
bation of  the  circuit  court,  mav  file  certain  claims  due  an 
estate  in  court,  for  the  benefit  of  the  creditors,  heirs  and 
legatees  of  the  decedent;  §2459,  that  any  creditor  or  leg- 
atee whose  debt  or  legacy,  in  whole  or  in  part,  remains  un- 
paid, and  any  person  entitled  to  share  in  the  di^ 
tribution  of  the  estate,  may  sue  for  ^nd  recover  such  claim 
thus  filed;  §§2460,  2461,  and  2462,  how  amounts  thus  col- 
lected shall  be  applied,  compensation  to  the  party  suing  for 
services  in  making  the  collection,  and  the  giving  of  bond  by 
the  party  suing;  §2463,  that  a  party  entitled  to  sue  may 
bring  the  action  "in  the  name  of  the  executor  or  administra- 
tor of  the  estate  of  the  deceased,  or  otherwise,  for  his  own 
use,"  but  that  neither  such  executor  or  administrator,  nor  the 
estate,  shall  be  liable  for  costs. 

Construing  all  these  sections  together  it  is  evidently  in- 
tended that  such  a  suit  may  be  brought  while  the  estate  is 
ponding,  or  after  a  final  settlement  and  discharge  of  the  exec- 
utor or  administrator.     If  the  suit  is  brought  while  the  es- 
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tate  is  pending  it  should  probably  be  brought  in  the  name  of 
the  executor  or  administrator,  and  the  complaint  should  show 
that  the  claim  had  been  filed  with  the  court  under  §2457. 
Tn  the  case  at  bar  it  is  Averred  thrit  the  estate  has  been  finally 
adjudicated.  Where  an  estate  has  been  finally  settled,  a 
creditor  whose  debt  remains  in  whole  or  in  part  unpaid  may 
sue  in  his  own  name.  After  a  final  settlement  and  discharge 
of  the  executor  or  administrator,  he  can  have  nothing  more 
to  do  with  the  estate  in  that  capacity.  The  proceeds,  when 
collected,  are  protected  by  the  required  bond.  Appellee 
snes  for  himself  and  the  other  creditors  and  heirs,  and  when 
the  judgment  is  rendered  the  statute  provides  for  its  disposi- 
tion. 

While  appellee  avers  that  he  is  an  unpaid  creditor,  there 
is  no  showing  in  his  complaint  that  he  ever  made  any  attempt 
to  collect  his  claim,  whether  it  was  ever  filed,  and,  if  filed, 
what  disposition  was  made  of  it;  and,  while  the  complaint 
shows  that  there  was  an  administration  of  the  estate  in  ques- 
tion, it  does  not  show  whether  the  claim  sued  on  was  adminis- 
tered or  not.  If  it  never  came  into  the  possession  of 
the  administrator,  and  was  never  administered,  a  creditor's 
remedy  was  through  an  administrator  de  bonis  non^  under 
§2305  Bums  1894.  If  appellee  filed  his  claim  against 
the  estate,  and  it  was  allowed  and  partly  paid,  he 
might  sue  on  a  claim  due  the  estate  by  showing  that  it 
had  been  administered  and  the  disposition  made  of  it  as  pro- 
vided by  §2457.  Where  claims  due  an  estate  have  been  ad- 
ministered and  remain  uncollected,  a  creditor's  right  to  col- 
lect them  follows  by  virtue  of  the  statutory  provisions  above, 
set  out,  and  in  order  that  he  may  maintain  an  action  on  such 
a  claim,  he  must  show  that  the  statutory  steps  giving  him 
that  right  have  been  taken.  The  complaint  fails  to  state  a 
cause  of  action  in  appellee's  favor,  and  so  failing  it  is  bad 
against  a  demurrer  although  originally  filed  in  the  mayor's 
court.  His  right  to  recover  depends  upon  a  statute  within 
which  he  must  show  him?elf  to  be  when  he  sues. 

tTudgment  reversed. 
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Fulton  v.  Heffelfinoer. 

[No.  2,847.     Filed  Oct.  24.  1899.] 

Appeal  and  Error.— Ififf/oinder  of  Causes  of  Action.-^ A  judgment 
will  not  be  reversed  on  appeal  on  account  of  misjoinder  of  causes  of 
action,    p.  106. 

Master  and  Servant. — Possession  of  Farmhouse. — Where  an  em- 
ploye has  the  use  and  occupancy  of  the  farmhouse  and  garden  of 
his  employer  as  part  remuneration  for  his  services  on  the  farm,  his 
possession  is  that  of  his  employer,  and  not  an  independent  one. 
p.  107. 

€k)NTRAOT  OP  Hire.— Brcocfc.— -Bccowry.— ^iiantum  Meruit.-'Master 
and  Servant. — ^Where  an  employe  engaged  in  the  proper  perform- 
ance of  the  contract  is  prevented  from  completing  the  stipulated 
service  by  his  employer,  in  violation  of  the  contract,  he  may  recover 
the  reasonable  value  of  his  work,  not  exceeding  the  contract  price, 
upon  a  quantum  meruit,  or  may  sue  upon  the  contract  for  the 
breach  thereof,    p.  108. 

Same. — Breach. — Recovery. — Quantum  Meruit. — Master  and  Servant. 
— Where  an  employe  has  entered  upon  the  service  under  a  contract, 
and  has  performed  work  which  has  been  accepted  by  the  employer, 
but  commits  a  breach  of  the  contract,  and  is  discharged,  he  cannot 
recover  on  the  contract,  but  can  sue  only  on  the  qtuintum  meruit, 
pp.  108,  109. 

From  the  Wells  Circuit  Court.    Reversed. 

J.  8.  Daileyy  A.  Simmons^  F.  C.  Dailey  and  U.  8.  Lesh, 
for  appellant 

A.  N.  Martin  and  W.  H.  Eichhom.,  for  appellee. 

Black,  J. — The  appellee's  complaint  contained  two  para- 
graphs. The  first  showed  an  indebtedness  of  the  appellant 
to  the  appellee  on  account  for  work  and  labor,  for  certain 
articles  sold  and  delivered  and  cash  expended,  and  for  board 
and  lodging  furnished  for  employes  of  the  appellant,  all  at 
his  special  instance  and  request.  In  a  bill  of  particulars  filled 
with  this  paragraph  was  a  charge  of  $252,  dated  February 
27,  1897,  for  one  year's  work  on  a  farm.  There  were  also 
other  items  of  account  for  boarding  furnished,  articles  sold, 
and  cash  paid,  all  prior  to  July  1, 1897. 
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I  — 

In  the  second  paragraph  it  was  alleged  that  on  the  27th 
of  February,  1897,  the  appellant  hired  the  appellee  to  work 
upon  the  appellant's  farm  described,  for  a  period  of  one  year 
therefrom;  that  by  the  terms  of  the  contract  the  appellee 
was  to  devote  his  time  to  doing  farm  work  on  said  farm,  to 
feeding  and  caring  for  a  large  number  of  cattle,  hogs,  and 
horses  belonging  to  the  appellant  and  kept  on  said  farm; 
that,  in  consideration  of  appellee's  promise  so  to  devote  his 
labor  to  appellant's  services,  the  latter  promised  and  agreed 
to  pay  the  snm  of  $252,  to  furnish  the  appellee  a  dwelling- 
house  upon  said  farm,  together  with  a  garden,  yard,  and  all 
necessary  appurtenances^  to  give  appellee  the  right  to  culti- 
vate for  his  own  use  three  truck  patches  for  raising  vege- 
tables, and  to  furnish  fire-wood  for  housekeeping.  It  was 
alleged  that  the  value  of  the  use  of  the  dwelling-house  for 
a  year  was  $60,  that  the  value  of  the  truck  patches  was  $90 
per  year,  and  that  the  value  of  the  wood  privilege  was  $50 
per  year,  all,  with  $252  cash,  aggregating  $452.  It  was 
also  alleged  that  the  appellant  agreed  to  furnish  and  pay  the 
appellee  for  one  year's  labor  as  aforesaid,  from  February 
27,  1897,  to  February  27,  1898;  that,  pursuant  to  said 
agreement,  appellee  entered  into  possession  of  said  dwelling- 
house,  and  planted  his  crops  and  vegetables  upon  said  three 
patches,  and  until  July  1,  1897,  performed  all  work  re- 
quested of  him  by  the  appellant,  farmed  for  him,  cared  for 
and  fed  his  live  stock,  and  faithfully  performed  said  contract; 
that  on  July  1,  1897,  the  appellant  forcibly  and  unlawfully 
ejected  appellee  from  said  dwelling-house,  discharged  him 
from  his  service,  refused  to  permit  appellee  longer  to  work 
for  him,  refused  to  furnish  wood  for  appellee,  and  had  taken 
forcible  and  unlawful  possession  of  the  truck  patches  so 
being  cultivated  by  the  appellee;  that  since  his  discharge 
appellee  had  been  obliged  to  find  another  home  for  his 
family,  had  sought  but  had  not  found  emplo\'ment,  and  had 
been  greatly  damaged  by  the  appellant's  "breach  of  said 
contract;"  and  that  the  appellant  was  indebted  to  the  appel- 
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lee  in  the  sum  of  $452,  the  aggregate  aforesaid,  Tvhioh  was 
due  and  wholly  unpaid;  wherefore,  etc. 

The  overruling  of  the  appellant's  motion  to  require  the 
appellee  to  separate  the  several  causes  of  action  stated  in  the 
complaint,  and  to  docket  the  same  separately  as  separate 
causes  of  action,  is  assigned  as  error,  and  to  some  extent  disr 
cuss^  by  counsel  for  the  appellant.  Without  regard  to  the 
question  whether,  as  suggested  in  argument,  the  second  para- 
graph is  in  tort,  there  could  be  no  reversible  error  in  the 
action  of  the  court  in  overruling  the  motion.  File  v. 
Springely  132  Ind.  312;  FUzmaurice  v.  PuUfhaughy  17 
Ind.  App.  818. 

To  the  first  paragraph  of  complaint  there  was  an  answer 
of  general  denial  and  an  answer  of  payment.  There  was 
an  answer  of  set-off  directed  to  the  whole  complaint.  In  a 
paragraph  of  ans^ver  addressed  to  the  second  paragraph  of 
complaint  the  appellant  sot  forth  a  special  contract  of  hiring 
at  certain  stipulated  wages  per  month,  and  alleged  various 
violations  of  its  terms,  and  failures  and  refusals  to  perform 
the  duties  thereunder  on  the  part  of  the  appellee;  that  on 
account  of  these  breaches,  the  appellant  discharged  the  appel- 
lee from  the  service  on  the  1st  of  July,  1897 ;  and  that  before 
the  commencement  of  this  action  (which  was  commenced  on 
the  14th  of  July,  1897)  the  appellant  fully  paid  the  appellee 
all  the  wages  and  money  due  him  on  the  contract  mentioned 
in  the  second  paragraph  of  complaint,  up  to  and  including 
the  1st  of  July,  1897.  There  was  a  reply  in  denial.  No 
question  is  before  us  relating  to  the  sufficiency  of  any  of  the 
pleadings. 

A  trial  by  jury  resulted  in  a  verdict  for  the  appellee  in  the 
sum  of  $185.86..  Pending  a  motion  for  a  new  trial,  the 
appellee  remitted  all  of  the  amount  of  the  verdict  in  excess 
of  $140,  for  which  sum  the  court,  having  overruled  the 
motion  for  a  new  trial,  rendered  judgment. 

Before  filing  his  answer,  the  appellant  offered  to  allow 
judgment  to  be  entered  against  him  in  the  sum  of  $105,  and 
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the  question  chiefly  argued  relates  to  the  amount  of  recovery, 
and  certain  instructions  of  the  court  afiPeoting  that  question. 

The  evidence  showed  that  the  appellee  x^ommenced  his 
services  upon  the  farm  in  February,  1896,  and  that  in  Feb- 
ruary, 1897,  there  Avas  an  agreement  that  he  should  continue 
for  the  second  year  upon  the  same  terms  of  employment,  as 
to  which  there  was  some  conflict  in  the  testimony.  The 
appellee's  employment  on  the  farm  consisted  of  general  farm 
work,  cultivating  the  crops,  and  caring  for  the  live  stock. 
It  appeared  that  he  was  to  have,  and  did  have,  the  use  of  the 
dwelling-house  on  the  farm,  and  a  garden  adjoining  it;  also 
that  he  was  to  cultivate  and  to  have  as  a  part  of  his  remunera- 
tion, in  addition  to  his  cash  wages,  one-half  the  products  of 
certain  ^^truck  patches"  on  the  farm,  the  appellant  to  have 
the  other  half.  The  appellee  also,  pursuant  to  the  contract, 
furnished  boarding  and  lodging  to  the.  other  farm  hands  and 
meals  to  the  harvest  hands,  at  stipulated  prices  to  be  paid  him 
by  the  appellant.  At  the  time  of  the  appellee's  discharge 
from  the  appellant's  service,  and  expulsion  from  the  f^rm, 
he  had  planted  and  cultivated  the  garden  and  truck  patches, 
and  the  vegetables  therein  were  almost  but*  not  quite  suffi- 
ciently matured  for  him  to  commence  the  use  thereof.  By 
his  discharge  and  expulsion  and  removal  from  the  farm  he 
lost  the  use  of  the  products  of  the  garden  and  truck  patches. 

The  appellee  occupied  and  used  the  house,  garden,  and 
truck  patches,  by  way  of  remuneration  in  part  for  his  serv- 
ices, and  in  the  capacity,  not  of  a  tenant,  but  of  a  servant,  for 
the  benefit  of  the  appellant,  and  necessarily  for  the  con- 
venient performance  of  the  service  of  cultivating  the  farm 
and  caring  for  the  live  stock  and  boarding  the  appellant's 
other  employes.  Ilis  possession  was  not  independent  of  the 
appellant,  but  was  the  possession  of  the  appellant  through 
his  servant.  Chatard  v.  O^Donovan^  80  Ind.  20,  41  Am. 
Rep.  782.  If  the  appellant  might  rightfully  discharge  the 
appellee,  and  cause  him  to  give  up  his  employment  on  the 
farm,  he  might  rightfully  deprive  him  of  the  future  occu- 
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pfiBCj  and  tise  of  the  house,  garden,  and  truck  patches.  If 
the  discharge  of  the  appellee  was  wrongful,  the  deprivation 
of  the  use  of  the  house,  garden,  and  truck  patches  was. a  part 
of  the  appellee's  loss  through  the  wrongful  discharge.  In 
either  case,  whether  the  discharge  was  rightful,  being  for  due 
cause,  or  was  wrongful,  and  without  adequate  cause,  there 
would  be  a  question  as  to  what  damages,  if  any,  might  be 
recovered  on  account  of  the  expulsion  from  the  house,  gar- 
den, and  truck  patches  under  proper  pleadings. 

The  second  paragraph  of  complaint,  relating  to  the  expul- 
sion, was  a  complaint  for  breach  of  an  express  contract  of 
hiring  for  an  entire  period  of  one  year,  at  an  agreed  and 
express  compensation,  through  the  discharge  of  the  employe 
before  the  expiration  of  the  term  for  Avhich  he  was  employed, 
the  employe  having  in  all  things  performed  his  part  of  the 
contract,  and  the  discharge  being  without  cause  and 
wrongful. 

.  It  is  a  rule  that,  where  an  employe  engaged  in  the 
proper  performance  of  the  contract  is  prevented  from  com- 
pleting the  stipulated  service  by  his  employer,  in  violation  of 
the  contract,  the  employe  may  recover  the  reasonable  value 
of  his  work,  not  exceeding  the  contract  price,  upon  a  quan- 
tum meruit^  or  may  sue  upon  the  contract  for  the  breach 
thereof,  and  may  recover  such  damages  as  will  compensate 
him,  including  the  value  of  his  work  and  his  loss,  if  any,  suf- 
fered by  reason  of  being  prevented  from  completing  the 
service.  Richardson  v.  Eagh  Machine  WorhSy  T8  Ind.  422 ; 
41  Am.  Hep.  584;  French  v.  Cunningham^  149  Ind.  632; 
Pape  V.  Lathrop,  18  Ind.  App.  633. 

Where  the  employe  has  entered  upon  the  service  under 
a  special  contract,  and  has  performed  work  which  has  been 
accepted  and  enjoyed  by  the  employer,  but  has  not  com- 
pleted the  service,  and  has  himself  committed  a  breach  of 
the  contract,  for  which  he  has  been  discharged,  he  can  not 
recover  on  the  express  contract,  but  can  sue  only  on  the 
quantum  meruit  and   recover  the   amount  in   which   the 
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employer  has  been  benefited  upon  his  implied  promise  to 
pay  the  value  of  what  he  has  received.  Everroad  v. 
Schwartzkopff  123  Ind.  35;  French  v.  Cunninghamy  supra; 
Wolcott  V.  Y eager  J 11  Ind.  84.  In  an  action  on  a  special  con- 
tract there  cannot  be  a  recovery  on  a  qtuintum  meruit' 
S chaff ner  v.  Koher^  2  Ind.  App.  409;  Pennington  v.  Nave, 
15  Ind.  323. 

The  evidence  was  conflicting  upon  the  question  as  to  the 
failure  of  the  appellee  properly  to  perform  his  duty  under 
the  contract,  as  to  whether  or  not  there  was  adequate  cause 
for  his  discharge.  In  the  instructions  the  court  in  various 
forms  informed  the  jury  that,  if  the  evidence  showed  that  the 
appellant  had  just  cause  to  discharge  the  appellee  from 
further  service,  the  appellant  would  have  no  right  to  take 
possession  of  the  garden  and  truck  patches,  and  that  if  the 
appellant  ejected  the  appellee  therefrom  he  would  be  entitled 
in  this  action  to  recover  the  value  at  that  time  of  the  appel- 
lee's interest  in  the  crops  therein.  If  the  appellee  was  right- 
fully discharged  because  of  his  breach  of  the  express  contract, 
he  could  not  recover  on  that  contract,  and,  whatever  he  might 
be  entitled  to  recover  under  such  facts  as  those  presented  in 
the  court's  instructions,  he  could  recover  only  under  a  qua)i- 
tum  meruity  which  was  not  pleaded.  If  the  instructions  in 
question  accurately  stated  a  rule  applicable  to  any  case,  they 
were  not  pertinent  to  the  issues. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial,  with  permission  to  the  parties^  upon  applica- 
tion, to  amend  the  pleadings. 
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City  of  Alexandria  v.  Board  of  Commissioners  of 

Madison  County. 

[No.  2,906.     Filed  October  24,  1899.] 

Prisons.  =— Care  of  County  Ptiaoners  by  City. —County  not  Liable, — 
A  county  is  not  liable  to  a  city  located  in  the  county  for  the  board 
of  prisoners  incarcerated  in  the  city  jail,  nor  for  the  expense  of 
transporting  such  prisoners  to  the  county  jail. 

From  the  Madison  Circuit  Court     Affirmed. 

James  A.  May^  for  appellant 

M.  A.  Chipmany  S.  M.  KeUner^  and  E.  E,  Herideej  for 
appellee. 

Henley,  J. — There  are  two  novel  questions  presented  by 
the  record  in  this  cause:  (1)  Is  a  county  liable  to  a  city 
located  in  said  county  for  the  board  of  prisoners  incarcerated 
in  a  city  jail?  (2)  Is  a  county  liable  to  a  city  located  in  said 
county  for  the  expense  of  transporting  prisoners  from  the 
city  to  the  county  jail? 

Appellant  filed  claims  with  the  board  of  commissioners  of 
Madison  county  for  the  board  of  certain  prisoners  incarcer- 
ated in  appellant's  jail,  and  for  the  expense  of  transporting 
certain  prisoners  from  said  jail  to  the  county  jail  at  Ander^ 
son  in  said  county.  These  claims  were,  by  the  board  of 
commissioners  of  said  county,  disallowed  and  rejected.  Ap- 
pellant thereupon  brought  this  action  in  the  circuit  court  of 
said  county.  The  complaint  is  in  three  paragraphs.  The 
first  paragraph  of  complaint  embraces  both  claims;  the  sec- 
ond seeks  to  recover  only  for  the  board  of  certain  prisoners; 
the  third  only  for  their  transportation  from  the  city  jail  to 
the  county  jail.  Appellee's  demurrer  for  want  of  facts  was 
sustained  to  each  paragraph  of  the  complaint..  The  ques- 
tions as  above  stated  are  squarely  presented. 

Section  3541  Burns  1894,  subdivision  44,  is  cited  by  a]>- 
pellant's  counsel.     That  subdivision  of  the  statute  provides 
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that  the  common  councfl  shall  have  the  power  ''to  erect  a 
piiflon  or  prisons  within  the  limits  of  such  city.  And  it  shall 
be  lawfnl  to  imprison  therein  persons  convicted  of  offenses 
against  the  laws  of  such  corporation^  or  for  offenses  against 
the  penal  laws  of  this  State^  and  also  persons  charged  with 
offenses  punishable  by  indictment  or  presentment,  tempo- 
rarily, until  they  can  conveniently  be  removed  to  the  county 
jail.  So  far  as  the  same  may  be  applicable,  the  laws  govern- 
ing county  jails  shall  be  the  laws  of  such  city  prison,  and  in 
all  cases  where  the  county  jail  is  convenient,  it  may  be  used 
for  city  purposes  until  a  city  prison  shall  be  erected*"  Under 
this  statute  it  was  very  early  held  by  the  Supreme  Court  that 
the  city,  and  not  the  county,  was  liable  for  the  expense  of 
keeping  prisoners  of  the  city  in  a  county  jail.  Boardy  etCj 
v.  Chissofriy  7  Ind.  688.  Under  the  law  of  this  State  it  is 
made  the  duty  of  the  sheriff  of  the  county  to  receive,  care 
for,  and  board  the  prisoners  committed  to  the  county  jail ;  a 
fixed  compensation  is  allowed  him  for  all  such  services;  no 
person  other  than  the  sheriff  is  authorized  to  do  this  work, 
and  there  is  no  statute  permitting  the  board  of  county  com* 
roiflsioners  to  pay  any  other  person  for  such  services.  In  the 
case  of  Boardy  eic^  v.  Oreshnniy  101  Ind.  53,  it  was  said  by 
Mitchell,  J.,  speaking  for  the  court :  "That  an  individual  is 
elected  to  the  office  of  sheriff  in  a  particular  county,  and 
because  he  thereby  becomes  ex  officio  the  jailer  of  that  coun- 
ty, and  responsible  for  the  care  and  custody  of  the  prisoners 
confined  in  the  jail  which  is  provided  and  maintained  by  the 
law  in  that  county,  does  not  imply  that  the  municipality  shall 
come  under  any  other  obligation  to  him  except  that  provided 
by  the  very  terms  of  the  statute.  The  statute  prescribeSy 
specifically^  the  duties  of  the  sheriff  with  respect  to  receiving 
and  caring  for  prisoners  confined  in  the  county  jailj  and 
fixes  the  compensation  which  shall  be  paid  him  for  receivingj 
discharging  and  boarding  theniy  and  when  the  county y 
through  its  board  of  commissionerSy  has  provided  a  suitable 
jaUy  and  maintains  in  it  suitable  furniture  and  appliances 
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for  its  proper  keeping  and  pays  the  jailer  the  compensation 
specifically  provided  by  statute,  it  has  discharged  its  mu- 
nicipal obligation  and  exhausted  its  corporate  power  over 
the  subject.^* 

The  obligation  of  aUowing  certain  prisoners  to  be  tempo- 
rarily confined  in  a  city  jail  until  they  can  be  transported  to 
the  connty  jail  is  an  obligation  imposed  upon  cities  by  the 
law  making  power,  and  the  expense  of  caring  for  such  pris- 
oners must  be  paid  by  the  city  until  they  are  delivered  into 
the  custody  of  the  sheriff  of  the  county. 

It  is  a  part  of  the  duty  of  a  constable  or  city  marshal  to 
commit  to  jail,  by  order  of  court,  prisoners  in  their  custody, 
and,  for  the  discharge  of  such  duty,  compensation  is  allowed 
by  statute.     §§3511,  3512,  8060^  8061  Bums  1894. 

In  no  event  under  the  statutes  of  this  State  could  the 
county  be  held  liable  for  such  services.  The  courts  of  this 
State  have  uniformly  held  that  a  board  of  county  commis- 
sioners cannot  exceed  the  statutory  provisions  in  the  dis- 
charge of  their  various  duties.  Appellant's  learned  counsel 
has  failed  to  point  out  to  us  any  statute,  and  we  believe  there 
is  none,  authorizing  such  an  allowance*  as  the  one  claimed  in 
this  action.  We  find  no  error  in  the  record.  Judgment 
affirmed. 


City  op  Bluffton  v,  McAfee. 

[No.  3,851.    Filed  May  24,  1899.    Rehearing  denied  Oct.  24,  1899.] 

NBGLiOBN0B.^f  noto/edge  of  Danger.— Cities.—The  fact  that  plaintiff, 
a  month  before  her  injury,  knew  of  a  defect  in  a  sidewalk  is  not  in- 
consistent with  a  finding  that  she  had  no  knowledge  of  it  at  the 
.  time  of  her  injury,    p,  116. 

CONTRIBUTOBT  Nbolioenob.— Pcrwmai  Injuries.— Defective  Sidewalk. 
—Cities.— Flaintift  reoovered  a  judgment  for  damages  for  injuries 
caused  by  a  defective  sidewalk.  Answers  to  interrogatories  showed 
that  she  was  walking  carefully  along  the  sidewalk,  wheeling  a 
baby  carriage  in  front  of  her,  and  stepped  into  a  hole  in  the  alley 
crossing  and  was  injured;  that  she  could  see  the  walk  within  a  dis- 
tance of  ten  feet  in  front  of  her,  but  the  hole  was  at  the  near  side 
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of  the  alley  crossing,  which  was  four  inches  lower  than  the  side- 
walk, and  the  view  thereof  was  obstructed.  Held,  that  the  answers 
were  not  in  conflict  with  the  general  verdict  upon  the  question  of 
contributory  negligence,    pp.  116,  116, 

Verdict. — Answers  to  Interrogatories. — Presumptions. — No  presump- 
tions will  be  indulged  in  favor  of  answers  to  interrogatories  as 
against  a  general  verdict,    p.  116. 

Appeal  and  Error. — Weight  of  Evidence. — Where  there  is  evidence 
in  support  of  the  general  verdict  the  Appellate  Court  will  not  dis- 
turb same  on  the  weight  of  the  evidence,    pp.  116,  117. 

Law  of  Case. — Subsequent  Appeal. — Where  it  is  held  on  appeal  that 
a  party'cannot  recover  on  the  facts  disclosed,  such  decision  is  bind- 
ing on  a  subsequent  appeal  if  the  facts  remain  the  same;  but  if  the 
facts  are  different,  and  warrant  a  different  conclusion,  the  former 
decision  is  not  conclusive  on  the  subsequent  appeal,    p.  117. 

Excessive  Damages. — itetnew.— The  verdict  of  the  jury  in  an  action 
for  damages  on  account  of  personal  injuries  will  not  be  disturbed 
on  appeal  as  excessive,  unless  the  amount  is  so  excessive  aa  to  indi- 
cate prejudice,  partiality  or  corruption,    pp,  117,  118. 

From  the  Adams  Circuit  Court.     Affirmed. 

C.  E.  SturgiSy  for  appellant. 

Lein  Mocky  John  Moch,  George  Mock  and  France  & 
Merrymany  for  appellee. 

Robinson,  J. — Appellee  recovered  a  judgment  for  dam- 
ages for  injuries  caused  by  a  defective  sidewalk.  For  the 
opinion  upon  the  former  appeal  see  City  of  Bluffton  v.  Mc- 
Afee, 12  Ind.  App.  490. 

Wabash  street  in  the  city  of  Bluffton  runs  east  and  west, 
and  is  one  of  the  principal  streets  of  the  city.  On  the  south 
aide  of  the  street  are  the  lots  of  W.  S.  Kapp  and  Mrs.  Helms, 
separated  by  an  alley.  In  front  of  these  lots  are  sidewalks, 
and  across  the  alley  is  a  wooden  crossing  about  four  and  one- 
half  feet  wide.  Appellee  was  injured  \y  stepping  into  a  hole 
in  this  alley  crossing  as  she  passed  onto  it  from  the  Kapp 
sidewalk.  The  jury  found  that  appellee  and  a  lady  friend 
were  walking  along  the  Kapp  walk  approaching  the  alley 
crossing  from  the  east,  the  friend  walking  on  the  south  side 
of  appellee;  that  the  west  end  of  the  Kapp  walk  was  four 
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inches  higher  than  the  east  end  of  the  alley  crossing  where 
they  joined;  that  there  was  a  hole  in  the  east  end  and  north 
of  the  center  of  the  crossing  next  to  the  sidewalk  five  inches 
wide;  twelve  inches  long,  four  inches  deep  from  the  top  of 
the  crossing,  and  eight  inches  deep  from  the  top  of  the  side- 
walk; that  appellee  was  wheeling  a  baby  carriage  in  front  of 
her  with  her  child  therein  as  she  was  walking  over  the  Kapp 
walk  np  to  the  crossing;  that  she  was  walking  slowly  and 
carefully,  and  was  looking  ahead  at  the  walk  as  she  came  up 
to  the  hole;  that  she  wheeled  the  carriage  over  the  hole,  the 
wheels  going  on  either  side ;  that  she  did  not  know  of  the  dan- 
gerous condition  of  the  place  and  did  not  know  of  the  hole 
at  the  time;  that  she  had  passed  over  the  walk  but  once  dur- 
ing the  year  preceding  the  injury,  which  was  about  a  month 
before,  and  knew  of  the  defect  at  that  time,  but  did  not  know 
of  it  when  injured ;  that  she  was  about  twenty-one  years  old, 
had  good  eyesight,  had  lived  in  Bluffton  all  her  life,  and 
had  lived  for  about  a  year  within  two  squares  of  the  place  in 
question;  that  the  accident  happened  about  2  o'clock  on  a 
bright,  clear,  July  day;  that  the  carriage  prevented  her  from 
seeing  the  defect;  that  by  looking  over  the  carriage  she  could 
see  the  walk  within  a  distance  of  ten  feet  in  front  of  her;  that 
as  she  approached  the  crossing  she  was  looking  straight 
ahead  and  at  the  sidewalk  in  front  of  her;  that  there  were 
other  obstructions  besides  the  carriage  between  appellee  and 
the  defect;  that  appellee,  as  she  approached  the  crossing,  was 
walking  in  a  slow  and  careful  manner,  but  she  did  not  know 
the  defect  was  there ;  that  she  was  not  looking  for  the  defect 
nor  thinking  of  it;  that  the  hole  had  been  in  the  walk  about 
Pix  months  before  the  accident,  and  for  that  length  of  time  its 
condition  was  known  to  the  mayor  and  street  commissioner 
of  the  city;  that  appellee  was  permanently  injured  by  the  fall. 

The  answers  to  the  interrogatories,  and  they  are  supported 
by  the  evidence,  clearly  establish  the  negligence  of  the  city. 

It  is  argued  that  appellant  should  have  had  judgment  on 
the  answers  to  interrogatories  notwithstanding  the  general 
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verdict.  Whether  appellee,  at  the  time  of  the  injury,  knew 
of  the  defect  was  a  fact  for  the  jury  to  find,  and  they  say  she 
«Hd  not.  This  is  in  no  sense  inconsistent  with  the  finding 
that  she  did  know  of  the  defect  when  she  passed  by  it  a  month 
before.  She  might  have  known  of  it  a  month  before, 
but  that  did  not  necessarily  charge  her  with  knowledge  of  it 
when  injured.  She  was  charged  with  no  duty  with  reference 
to  it,  and  the  question  was  not  whether  she  had  at  some  prior 
time  known  of  it,  but  whether  she  knew  of  it  at  the  time  of 
the  injury. 

It  is  further  argued  that  the  answers  show  that  appellee 
did  not  think  of  the  defect,  was  not  looking  for  it,  and  was 
not  trying  to  avoid  it.  This  might  all  be  true  in  view  of  the 
fact  that  she  did  not  know  there  was  such  a  defect.  She 
could  not  be  expected  to  be  looking  for  a  defect  unless  she 
knew  one  existed.  She  was  bound  to  use  care  to  avoid  it  if 
such  existed,  but  she  was  not  bound  to  anticipate  that  there 
would  be  a  defect  in  the  crossing.  She  was  not  required  to 
keep  her  eyes  constantly  on  the  walk  looking  for  obstructions. 
She  had  the  right  to  presume,  and  to  act  on  the  presumption, 
that  the  street  was  reasonably  safe  for  ordinary  travel.  The 
jury  say  that,  by  looking  over  the  carriage,  she  could  see  the 
walk  a  distance  of  ten  feet  in  front  of  her.  But  they  also 
say  there  were  other  obstructions  besides  the  carriage  be- 
tween her  and  the  defect.  Although  she  could  see  the  walk 
ten  feet  in  front  of  her,  it  does  not  necessarily  follow  that  she 
could  see  the  defect  by  looking  over  the  carriage.  When  we 
look  to  the  evidence  we  find  what  these  other  obstructions 
were.  There  was  evidence  that  the  crossing  was  made  of 
planks  laid  lengthwise;  that  the  hole  was  made  by  the  end  of 
one  of  these  planks  splitting  off  in  a  triangular  shape,  making 
the  hole  twelve  or  thirteen  inches  long,  four  or  five  inches 
wide  next  to  Kapp's  walk,  and  tapering  to  a  point  at  the  other 
end;  that  the  end  of  the  TCapp  walk  was  about  four  inches 
higher  than  the  crossing;  that  the  hole  was  immediately  next 
to  and  adjoining  the  end  of  the  Kapp  walk.     Taking  this 
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evidence,  it  is  self-evident  that  there  were  other  obstructions 
besides  the  carriage  which  prevented  her  from  seeing  the  de- 
fect, and  that  only  a  small  part  of  the  hole  ever  came  within 
her  range  of  vision,  and  that  that  part  was  visible  only  mo- 
mentarily. Counsel  cite  the  cases  of  City  of  Bedford  v. 
Nealy  143  Ind.  425 ;  Town  of  Boswell  v.  Wakley,  149  Ind. 
64;  City  of  Plymouth  v.  Milner,  117  Ind.  324; 
Town  of  Gosport  v.  Evans,  112  Ind.  133;  Rogers  v. 
City  of  Bloomington,  22  Ind.  App.  601;  Bruker  v.  Town  of 
Covington,  69  Ind.  33,  35  Am.  Rep.  202;  City  of  Indian- 
apolis V.  Cook,  99  Ind.  10.  In  each  of  these  cases  the  party 
injured  knew  of  the  defect  at  the  time  he  approached  it  and 
was  injured.  The  same  is  true  of  the  case  of  Pittman  v. 
City  of  El  Reno,  4  Okl.  638,  46  Pac.  495,  cited  by  counsel. 

Appellee,  when  injured,  was  passing  along  one  of  the 
principal  thoroughfares  of  the  city,  and  had  no  reason  to  sus- 
pect there  was  a  dangerous  hole  in  her  path.  She  was  walk- 
ing slowly  and  carefully,  and  was  looking  ahead  at  the  walk 
as  she  came  up  to  the  crossing.  There  was  nothing  at  the 
particular  place  to  attract  her  attention.  The  fact  that  her 
attention  was  not  directed  to  that  particular  part  of  the  walk 
during  the  very  short  space  of  time  she  could  have  seen  any 
part  of  the  hole  imtil  it  was  entirely  shut  from  view  by  the 
baby  carriage  can  not  raise  any  conclusive  presumption  of 
negligence  against  her.  There  is  nothing  in  the  special  an- 
swers which  shows  she  did  anything  a  reasonably  prudent 
person  would  not  have  done,  or  that  she  neglected  to  do  any- 
thing such  a  person  should  have  done. 

We  are  unable  to  say  that  the  special  answers  are  in  irrec- 
oncilable conflict  with  the  general  verdict  upon  the  question 
of  contributory  negligence.  It  is  a  familiar  rule  that  no  pre- 
sumptions will  be  indulged  in  favor  of  special  answers.  Ap- 
pellee has  the  general  verdict  in  her  favor,  which  finds  that 
she  was  not  guilty  of  contributory  negligence,  and,  as  we  con- 
strue the  special  answers,  there  is  no  conflict  between  them 
and  the  general  verdict.     There  is  evidence  to  support  the 
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general  verdict,  and,  under  the  familiar  rule,  this  court  can 
not  disturb  the  verdict  upon  the  weight  of  the  evidence. 

When  the  case  at  bar  was  here  on  the  former  appeal  it  was 
reversed  because  the  only  care  shown  to  have  been  exercised 
by  appellee  at  the  time  was  that  she  was  walking  slowly,  and 
that  this  was  not  sufficient  to  support  the  averment  that  she 
passed  over  the  crossing  with  due  care  and  caution.  It  is 
seen  that  the  facts  disclosed  by  the  record  on  this  appeal  are 
very  materially  different  from  the  facts  upon  which  the 
former  appeal  was  decided.  While  the  decision  on  the 
former  appeal  is  the  law  of  the  case,  it  is  the  law  of  the  case 
only  upon  such  questions  as  were  then  presented.  Where  it  is 
held  that  a  party  can  not  recover  on  the  facts  disclosed,  such 
conclusion  is  binding  on  a  subsequent  appeal  if  the  facts  re- 
main the  same;  but  if  the  facts  are  different,  and  warrant  a 
different  conclusion,  the  former  decision  is  not  conclusive  on 
the  subsequent  appeal.  Dodge  v.  Gaylord,  53  Ind.  365; 
E chert  v.  Binhley,  134  Ind.  614;  Ohio,  etCj  R.  Co.  v.  HUl, 
7  Ind.  App.  255. 

It  is  argued  that  the  damages  are  excessive.  By  the  gen- 
eral verdict  the  jury  awarded  $2,000.  Appellee  remitted 
$300,  and  judgment  was  rendered  for  $1,700.  The  jury 
answered  that  appellee  received  permanent  injuries,  and 
stated  what  the  injuries  were.  There  is  evidence  to  support 
the  jury's  answer  that  the  injuries  are  permanent  No  good 
purpose  could  be  subserved  by  setting  out  this  evidence. 
The  real  question  in  such  a  case  for  an  appellate  tribunal  is 
not  whether  in  the  opinion  of  the  court  the  damages  are  ex- 
cessive, but  whether  the  jury  have  abused  the  discretion 
vested  in  them.  The  discretion  vested  in  the  jury  will  not  be 
disturbed  in  cases  of  this  character  unless  "the  amount  is  so 
excessive  or  so  grossly  inadequate  as  to  be  indicative  of  preju- 
dice, partiality,  or  corruption  on  the  part  of  the  jury."  After 
a  careful  review  of  all  the  evidence  upon  this  branch  of  the 
case,  we  can  not  say  that  the  jury  has  in  any  sense  abused 
the  discretion  vested  in  them.     City  of  Frankfort  v.  Cole- 
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mauy  19  Ind.  App.  368,  and  cases  cited.  City  of  Mt.  Ver- 
non V.  Hoehn,  22  Ind.  App.  282. 

Oamplaint  is  also  made  of  the  court's  refusal  to  give  a  cer- 
tain instruction.  It  is  not  shown  by  the  record  that  the 
instructions  requested  and  refused  were  ordered  made  part 
of  the  record  and  filed,  nor  have  they  been  brought  up  in  any 
bill  of  exceptions.  Instructions  that  were  given  and  that 
were  refused  are  copied  into  the  transcript.  Even  if  the  in- 
structions requested  were  properly  in  the  record,  no  question 
is  presented  upon  the  refusal  to  give  certain  instructions  re- 
quested because  it  is  not  shown  that  the  instructions  set  out 
were  all  the  instructions  given,  and  if  the  instructions  refused 
were  properly  applicable,  they  may  have  been  included  in 
other  instructions  given,  and  this  will  be  presumed.  New 
York,  etc.y  R.  Co,  v.  Hamlet  Hay  Co.,  149  Ind.  344. 

Judgment  affirmed. 


Sloan,  Administrator,  v.  Lowder  et  al. 

[No.  2,888.    Filed  June  18,  1899.  Rehearing  denied  Oot.  S4. 1899.] 

Appeal  and  EK&OTL.^Replevin, — Decedents  Estates.-^An  appeal  by 
an  administrator  from  a  judgment  in  an  action  in  replevin  is  not 
governed  by  §§2609,  2610  Bums  1894,  relating  to  decedents'  estates, 
where  it  was  not  a  case  growing  out  of  a  matter  connected  with 
the  estate,    p.  119. 

YvxDiCT,— Special  Findings, — Pnxctiee. — ^Where  a  general  verdict  was 
returned  for  plaintiff  in  an  action  in  replevin,  and  the  special  find- 
ings were  so  antagonistic  that  a  conclusion  of  law  as  to  the  owner- 
ship of  the  property  could  not  be  deducted  therefrom,  the  general 
verdict  must  prevail,    p,  ISO. 

Abatbmbnt.  ^Pleading. — No  error  was  committed  in  sustaining  a  de- 
murrer to  an  answer  in  abatement  i^ich  alleged  facts  going  to  the 
merits  of  the  cause,  and  not  to  its  abatement,    p.  120,  IS  I. 

From  the  Marion  Superior  Court.     Reversed. 

W.  TF.  Spencer  and  E.  P.  Ferris,  for  appellant. 
r.  M.  Clarke  and  C.  B.  Clarke  for  appellees. 
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Henley,  J. — This  was  an  action  in  replevin,  and  was  com- 
menced by  appellant  to  recover  property  consisting  of  a  gold 
watch  and  chain,  a  phaeton,  and  a  gold  nugget.  The  appel- 
lant is  the  son  and  administrator  of  William  Sloan,  deceased. 
The  appellee  Parmeooas  C.  Jacobs  is  the  executor  of  the  will 
of  Mary  Sloan,  deceased,  who  was  the  wife  of  William  Sloan 
and  the  mother  of  appellee  Nettie  Lowder.  Appellee  Joseph 
Lowder  is  the  husband  of  said  Nettie  Lowder.  Appellees 
have  filed  a  motion  to  dismiss  the  cause,  baded  upon  §§2609 
and  2610  Bums  1894.  Appeals  in  actions  like  the  case  at 
bar  are  not  governed  by  these  sections.  The  action  was 
brought  by  an  administrator,  and  was  not  a  case  growing  out 
of  a  matter  connected  with  a  decedent's  estate.  It  is  purely  a 
civil  proceeding  under  the  code,  and  does  not  involve  the 
exercise  of  probate  jurisdiction  by  the  court. 

Appellees  jointly  answered  in  two  paragraphs,  the  first 
paragraph  being  a  general  denial,  the  second  averring  owner- 
ship in  another  person  of  a  part  of  the  property  sought  to  be 
recovered.  The  second  paragraph  of  answer  was  not  tested 
by  a  demurrer.  Appellant  replied  in  general  denial.  The 
cause  was  tried  by  a  jury  and  a  general  verdict  returned. 
The  verdict  was  as  follows:  "We, 'the  jury,  find  for  the 
plaintiff  [appellant],  and  that  he  is  entitled  to  the  possession 
of  the  following  articles  of  personal  property  named  in  the 
complaint,  to  vni:  One  watch  and  chain,  value  twenty- 
two  and  fifty  hundredths  dollars,  one  phaeton,  valued  at 
twenty-five  dollars;  and  we  assess  plaintiff's  damages  for 
the  detention  thereof  in  the  sum  of  one  cent;  and  as  to 
the  following  articles  of  personal  property  named  in  the  com- 
plaint, to  wit,  one  gold  nugget,  value  fifteen  dollars, 
we  find  for  the  defendant/'  The  jury  also  found  the  facts 
specially  by  way  of  answers  to  interrogatories.  Appellees 
moved  for  judgment  upon  the  special  findings  notwithstand- 
ing the  general  verdict.  Appellant  moved  for  judgment 
upon  the  verdict.  The  lower  court  sustained  the  motion  of 
appellant  "as  to  the  watch  and  chain,  and  overruled  said  mo- 
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tion  as  to  the  phaeton."  The  lower  court  sustained  the  mo- 
tion of  appellees  for  judgment  upon  the  special  findings,  not- 
withstanding the  general  verdict,  as  to  the  phaeton,  ''and 
overruled  said  motion  as  to  the  watch  and  chain."  The  con- 
troversy  as  to  the  gold  nugget  seems  to  have  been  settled. 
Judgment  was  accordingly  rendered. 

It  is  the  contention  of  appellant's  counsel  that  the  court 
erred  in  refusing  to  render  judgment  in  appellant's  favor 
upon  the  general  verdict  as  returned  by  the  jury.  Inter- 
rogatory seventeen  and  answer  thereto  was  as  follows :  "At 
the  time  of  his  death,  was  William  Sloan  the  owner  of  the 
watch  and  chain  in  controversy?  Ans.  Yes."  This  would  seem 
to  settle  the  right  of  appellant  as  the  legal  representative  of 
William  Sloan,  deceased,  to  the  possession  of  the  watch  and 
chain;  and  as  to  the  phaeton,  we  quote  interrogatory  nine- 
teen, which  was  as  follows:  *^At  the  time  of  his  death,  was 
William  Sloan  the  owner  of  the  phaeton  in  controversy? 
Ans.  Yes."  These  answers  certainly  sustain  the  general  vej> 
diet.  Some  of  the  other  findings  are  antagonistic  to  the 
findings  set  out  above.  As  a  conclusion  of  law  to  be  de- 
duced from  the  special  findings  standing  alone,  the  court 
would  not  be  justified  in  finding  that  the  ownership  of  the 
property  belonged  to  either  party  to  this  action.  The  find- 
ings of  fact  being  antagonistic  destroy  each  other  and  leave 
the  general  verdict  standing.  Wabash  R.  Co,  v.  Savage, 
110  Ind.  156;  Gates  v.  Scott,  123  Ind.  459.  If  we  strike  out 
of  the  special  findings,  or  do  not  consider  the  contradictory 
statements  found  therein,  there  is  nothing  left  which  is  in 
irreconcilable  conflict  with  the  general  verdict.  Peerless 
Stone  Co.  v.  Wray,  152  Ind.  27. 

Appellees  have  assigned  cross-errors  questioning  the  action 
of  the  lower  court  in  overruling  the  demurrer  of  appellees 
Lowder  and  Lowder  to  the  complaint,  and  in  sustaining  the 
demurrer  of  appellant  to  appellees'  plea  in  abatement.  It 
is  sufiicient  to  say  that  the  complaint  avers  every  material 
fact  necessary  to  a  complaint  in  replevin;  that  the  answer  in 
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abatement  alleges  facts  which  go  to  the  merits  of  the  cause, 
and  not  to  its  abatement. 

Cause  reversed,  with  instruction  to  render  judgment  upon 
the  general  verdict  of  the  jury  in  favor  of  appellant. 


Northwestern  Masonic  Aid  Association  v. 
BoDURTHA,  Guardian,  et  al. 

[Na  2,882.     Filed  May  13,  1899.     Rehearing  denied  Oct.  25,  1899.] 

lilFB  Insttranoe. — Warranties.  — Breach. — Pleading. — Waiver. —  De- 
fendant filed  answer  seeking  to  avoid  the  payment  of  an  inaiiTance 
policy  because  of  certain  false  representations  made  by  the  assured 
as  to  the  condition  of  his  health,  and  the  breach  of  a  promise  con- 
tained in  the  application  to  abstain  from  the  excessive  use  of 
intoxicating  liquors.  Plaintiff  replied  that  defendant  issued  the 
policy  and  accepted  premiums  thereon  with  full  knowledge  that  the 
answers  in  question  were  false.  Held,  that  the  reply  was  demur- 
rable, since  it  should  have  averred  that  defendant  had  notice  of  the 
violation  of  the  agreement  not  to  use  intoxicating  liquors  to  excess, 
and,  with  such  notice,  accepted  payment  of  premiums,  pp.  122-126, 

Same. — Forfeiture. — Waiver  hy  Agent.— Where  the  agent  of  an  in- 
surance company,  authorized  to  solicit  applications  and  collect 
premiums,  continued  to  collect  premiums  from  assured  with  knowl- 
edge of  the  fact  that  he  was  using  intoxicating  liquors  to  excess,  in 
violation  of  the  policy,  such  action  amounted  to  a  waiver  of  the 
right  to  declare  a  forfeiture,  although  such  knowledge  was  not  com- 
znunicated  to  the  company,    pp.  125-127. 

Same. — Forfeiture. —Pleading. — An  answer  seeking  to  avoid  the  pay- 
ment of  a  policy  of  insurance  because  of  false  statements  made  by 
assured  in  his  application  in  regard  to  his  health,  need  not  show 
that  the  company  was  imposed  upon  by  the  false  statements,  or  that 
it  believed  the  statements  were  true,  where  the  policy  which  was 
made  part  of  the  answer  stated  that  it  was  issued  in  consideration 
of  the  representations,  agreements  and  warranties  made  in  the  ap- 
plication,   pp.  127,  128. 

Same. — Policy. — Warranty. — Use  of  Intoxicating  Liquor  to  Excess. — 
An  application  for  insurance  containing  questions  and  answers,  the 
medical  examiner's  report  and  an  agreement  reciting  that ' '  the  pre- 
ceding statements  and  answers,  and  the  application  and  this  agree- 
ment are  made  part  of  the  policy  "  form  part  of  the  insurance  con- 
tract, and  an  agreement  therein  that  the  insured  would  abstain  from 
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the  ezoessiye  use  of  mtozioating  liquor,  wua  a  promiaBorj  warrmn^, 
and  not  the  statement  of  an  expectation,  p.  Its. 
Lms  INBURANCB.— Warranty. —For/et^ures.'- CTm  of  Intoxicating 
lAquor  to  Esceest. — ^The  fact  that  an  insuranoe  oompany  knew  that 
assured  was  in  the  habit  of  drinking  intoxicating  liquor  to  azoess 
prior  to  the  issuance  of  the  policy  will  not  prevent  the  oompanj 
from  avoiding  payment  on  account  of  a  breach  of  a  promissory 
warranty  not  to  drink  intoxicating  liquor  to  exoees.    p.  199. 

From  the  Miami  Circuit  Court.     Reversed. 

TF.  C.  Bailey  and  C.  A,  Coky  for  appellant. 
W.  E,  Mowbrayy  R.  J.  Loveland  and  H.  P,  Loveland,  ior 
appellees. 

CoMSTOOKy  J. — ^This  action  is  based  upon  a  certificate  of 
membership  or  policy  of  life  insurance  issued  by  the  appel- 
lant to  Charles  F.  Bodurtha  for  the  benefit  of  his  children, 
who  are  the  respective  wards  of  appellees.  The  complaint 
was  originally  in  three  paragraphs,  upon  which  issues  were 
formed  and  evidence  heard,  but  at  the  conclusian  of  the  ar- 
gument appellees  were  permitted  to  withdraw  the  first  and 
third  paragraphs.  The  issues  upon  which  the  cause  was  saV 
mitted  to  the  jury  were  formed  on  the  second  paragraph  of 
complaint,  the  answer  and  reply.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  appellees  for  $2,279. 

The  answer  admits  the  execution  of  the  policy  in  suit,  the 
death  of  the  insured,  the  appointment  of  appellees  as  guard- 
ians respectively  of  the  minor  children  of  the  deceased,  the 
furnishing  of  proofs  of  death,  and  the  demand  for  the  pay- 
ment of  the  policy, — ^but  seeks  to  avoid  the  payment  be- 
cause of  false  statements,  breaches  of  certain  warranties  and 
covenants  of  the  insured  contained  in  the  application  for  in- 
surance, made  a  part  of  the  policy,  as  to  the  health  of  and 
use  of  intoxicating  liquors  by  the  insured.  Plaintiff  replied, 
first,  by  general  denial;  second,  afiirmatively,  that  with  full 
knowledge  that  the  answers  to  the  interrogatories  in  ques- 
tion were  false,  the  association  issued  the  policy  to  said  Bo- 
durtha, and  accepted  premiums  thereon  after  it  was  known  to 


MAY  TEEM,  1899— Vol.  23.  123 


Northwestern,  etc.,  Abud.  t;.  Bodurtha,  Qdn. 


its  agents  that  he  was  violating  his  promise  as  to  the  future 
use  of  intoxicating  liquor,  and  retained  the  premiums  so  paid. 

Appellant  claims,  first,  that  the  court  erred  in  overruling 
its  demurrer  to  the  sixth  paragraph  of  the  reply,  which  para- 
graph is  as  follows:  '^The  plaintiffs  for  further  reply  to  the 
said  defendant's  answer,  and  to  each  and  every  paragraph 
thereof,  say  that  for  the  purposes  of  this  reply  they  admit  all 
and  singular  the  allegations  of  said  answer  and  in  each 
paragraph  thereof,  but  say  that  with  full  notice  and  knowl- 
edge of  the  imtruthfulness  of  answers  in  the  application  com- 
plained of  in  said  answers  of  the  association,  and  of  such 
other  matter  complained  of  in  said  several  paragraphs  of 
answer,  the  defendant  association  accepted  and  approved 
the  application  of  the  said  Charles  F.  Bodurtha,  issued  and 
delivered  to  him  the  policy  sued  on,  and  collected  the  pre- 
miums due  thereon  at  the  date  of  said  policy,  and  all  subse- 
quent premiums  which  accrued  thereon  before  the  death  of 
said  Bodurtha."  It  avers,  also,  that  no  part  of  said  premium 
was  ever  returned  or  tendered  to  the  said  Bodurtha,  or  to  the 
plaintiffs,  or  either  of  them,  but  is  still  retained  by  said 
association.  This  reply  is  addressed  to  all  the  paragraphs  of 
the  answer.  It  must  therefore  be  good  as  to  all  to  withstand 
a  demurrer. 

The  defense  pleaded  in  the  several  paragraphs  of  answer 
is  representations  and  warranties  of  certain  false  statements 
in  his  application  for  insurance  and  membership  in  the  asso- 
ciation, to  the  effect  that  he  had  never  had  disease  of  the 
heart  nor  rheumatism;  that  he  had  never  used  intoxicating 
liquors  to  excess;  that  he  would  not  thereafter  use  intoxica- 
ting liquors  to  excess, — ^when,  in  fact,  he  had  been  afflicted 
with  rheumatism,  and  had  disease  of  the  heart,  as  he  knew, 
at  the  time  of  said  application;  that  he  had  been  in  the  habit 
of  using  intoxicating  liqiiors  to  excess,  and  that,  after  the  is- 
suing of  the  policy,  he  used  intoxicating  liquors  to  excess,  and 
that  his  death  was  caused,  in  part,  by  its  excessive  use ;  that 
the  appellant  was  induced  to  enter  into  the  contract  of  in- 
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surance  by  reason  of  the  false  statements,  representations  ^nd 
promises  of  the  insured. 

The  clause  of  the  application  referred  to  is  as  follows:  "I 
further  agree  and  warrant  that  I  will  not  use  intoxicating 
liquors  to  excess,  nor  practice  any  pernicious  habit  that  ob- 
viously tends  to  shorten  life;  that  if,  after  becoming  a  mem- 
ber of  said  association,  I  shall  fail  to  pay  any  bimonthly 
premium  or  assessment  on  or  before  the  day  on  which  the 
same  shall  fall  due,  or  fail  to  coniply  with  this  agreement, 
then,  and  in  either  event,  my  membership  shall  cease,  and 
said  certificate  of  membership  or  policy  become  void,  and  all 
moneys  I  shall  have  paid  shall  be  forfeited  to  said  association 
for  its  sole  use  and  benefit." 

The  reply  is  pleaded  as  a  waiver  of  the  false  representa- 
tions and  the  breach  of  the  promise  to  abstain  from  the  ex- 
cessive use  of  intoxicating  liquors.  It  is  claimed  that  in  is- 
suing the  policy  and  accepting  the  premium  with  knowledge 
that  the  representations  were  untrue,  appellant  waived  any 
defense  on  account  of  their  falsity.  This  paragraph  does 
not,  however,  aver  that  the  association,  after  the  execution 
of  the  policy,  waived  the  breach  of  the  promise  of  the 
insured  not  to  use  intoxicating  liquors  to  excess,  by 
accepting  premiums  after  notice  of  such  breach.  The 
knowledge  alleged  to  be  in  the  possession  of  the  association 
at  the  time  of  the  issuance  of  the  policy  and  the  payment  of 
the  premium,  that  the  representations  made  by  the  insured 
were  false,  must  be  held  to  apply  to  knowledge  existing  at 
those  dates;  it  could  not  apply  to  the  future  conduct  of  the 
insured.  To  be  good,  the  paragraph  should  have  averred 
that  appellant  had  notice  of  the  violation  of  the  agreement 
not  to  use  intoxicating  liquors  to  excess,  and  with  such  notice 
accepted  pa;sTnent  of  premiums.  Construing,  under  the  uni- 
versally accepted  rule  of  pleading,  this  paragraph  most 
strongly  against  the  pleader,  such  averments  are  wanting. 
The  acceptance  of  premiums  after  the  violation  by  the  in-, 
sured  of  a  condition  of  the  policy  rendering  it  void  must  be 
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with  knowledge  of  such  violation  to  estop  the  insurer  to 
deny  liability  on  account  thereof.  The  insurer  may  be  will- 
ing to  assume  a  risk  upon  the  life  of  one  who  has  been  intem- 
perate in  his  habits,  upon  his  promise  to  be  temperate  in  the 
future.  We  have  set  out  the  clause  in  the  application  con- 
taining the  agreement  as  to  the  future  use  of  intoxicating 
liquors.  By  its  terms,  and  the  language  of  the  policy,  it  is 
made  a  part  of  the  contract.  The  policy  reads:  "In  con- 
sideration of  the  representations,  agreements,  and  warranties 
made  in  the  application  for  this  policy  of  insurance,  which 
application  is  made  a  part  of  this  contract,"  etc.  The  ap- 
plication contains  two  sets  of  questions  to  be  answered  by  the 
applicant,  one  under  "Form  A",  the  other  under  *Torm  B". 
The  agreement  is  under  "Form  B".  Its  first  sentence  is  as 
follows:  "I,  the  undersigned,  hereby  agree  that  each  and 
all  of  the  foregoing  statements  and  answers  in  forms  A  and  B, 
whether  written  by  me  or  not,  are  material,  and  are  war- 
ranted to  be  true,  and  tliat  the  foregoing  application  and 
this  agreement  are  hereby  made  part  of  any  certificate  of 
membership  or  policy  that  may  be  issued  pursuant  thereto. 
Preshyteriariy  eic.y  Fund  v.  Allen,  106  Ind.  593;  Mutual 
Benefit  Ins.  Co.  v.  3f  iZZer,  39  Ind.  475.  The  court  erred 
in  overruling  the  demurrer. 

Appellant  next  claims  that  the  court  erred  in  overruling 
its  demurrer  to  the  seventh  paragraph  of  reply.  This  para- 
graph contains  substantially  the  averments  of  the  sixth,  and 
alleges  in  addition  that,  before  Bodurtha  became  a  member 
of  the  appellant  association,  the  insured,  at  the  solicitation 
of  Humerickhouse  and  Mills,  who  were  agents  of  appellants, 
applied  for  membership  in  said  association ;  that  the  defend- 
ant is  a  foreign  corporation;  that  Humerickhouse  and  Mills 
were  its  only  agents  authorized  to  do  business  in  Miami 
county,  Indiana  (in  which  county  the  insured  resided),  and 
that  from  that  date  on  until  after  the  death  of  the  insured 
they  continued  to  be  its  agents  to  solicit  applications  and  col- 
lect premixmis  for  said  a&m)ciation;  that,  while  acting  as  said 
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agents,  they  knew  that  the  insured  was  in  the  habit  of  using 
intoxicating  liquors  to  excess  after  the  date  of  the  policy  sued 
on,  and  was  ''at  an  institution  for  treatment  for  inebriety/' 
and  with  knowledge  of  the  fact  that  he  was  using  intoxica- 
ting liquors  to  excess,  and  was  being  treated  for  inebriety, 
the  association,  by  its  agents,  continued  to  collect  for  the  asso- 
ciation the  premiunos  that  accrued  on  the  policy  up  to  the 
time  of  his  death,  and  have  ever  since  retained  the  same. 

The  objection  made  to  this  paragraph  is  that  it  does  not 
allege  that  the  agents  named  communicated  their  knowledge 
to  the  company,  or  to  any  officer  or  any  general  agent,  nor 
that  they  had  authority  to  waive  the  forfeiture.  It  has  been, 
held  in  a  number  of  cases  that  knowledge  of  the  agent  is 
knowledge  of  the  company.  In  Oermania  Life  Ins,  Co.  ▼. 
Koehlery  63  HI.  App.  188,  it  was  held  that  an  insurance  com- 
pany will,  be  estopped  from  asserting  a  forfeiture  of  the 
policy  by  the  knowledge  of  its  agent  of  facts  which  would 
justify  it  in  declaring  the  forfeiture,  which  right  it  had 
failed  to  exercise,  and  instead  treated  the  policy  as  in  full 
force.  In  the  case  just  mentioned  the  insured  in  violation  of 
the  policy  had  changed  his  residence  and  moved  into  pro- 
hibited territory  without  the  consent  of  the  company.  Upon 
the  trial  of  the  cause  the  court  instructed  the  jury,  that,  if 
a  duly  authorized  agent  of  the  company  received  such  pre- 
miums after  notice  of  such  change  of  residence,  and  the 
company  retained  the  same,  then  it  became  as  much  bound 
as  if  the  premium  had  been  paid  directly  at  the  home  office  in 
New  York,  and  had  been  received  there  with  a  full  knowl- 
edge of  the  change  of  residence;  and  this,  regardless  of 
whether  the  agent  informed  the  company  of  the  violation  of 
the  policy  or  not.  The  appellate  court  said:  *The  plaintiff 
in  error  contends  this  is  not  the  law.  Our  supreme  court  is 
committed  to  the  doctrine  that  such  facts  would  constitute  a 
waiver  of  the'  right  to  declare  a  forfeiture.  Illinois  Fire 
Ins.  Co.  V.  Stantony  67  111.  354;  WiUiamsburg  Ins.  Co.  ▼. 
Gary,  88  HI.  458;  Insurance  Co.  v.  Sterger,  124  HI.  81,  16 
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N.  E.  06;  Phenix  Ins.  Co.  v.  Hart,  149  111.  618,  86  N. 
R  990/' 

Upon  appeal  to  the  supreme  court  the  judgments  of  the 
trial  and  appellate  courts  were,  in  a  well  reasoned  opinion, 
approved.  See  Oermania  Ins.  Co.  v.  Koehlery  168  111.  293. 
48  N.  E.  297. 

In  Newman  ▼.  Covenant  Mut.  Ins.  Co.,  76  la.  56,  40  N. 
W.  87,  the  policy  declared  on,  as  well  as  the  application 
therefor,  provided  that  if  the  insured  should  use  alcoholic 
liquors  so  as  to  injure  his  health,  the  policy  should  be  void; 
another  clause  of  the  policy  provided  that  the  company  might 
cancel  the  policy  if  it  found  that  the  insured  did  so  use  alco- 
holic liquors.  But  the  agent  who  took  and  forwarded  the 
application,  and  who  later  received  the  premium,  knew  all 
the  time  that  the  insured  was*  an  habitual  drunkard.  It  was 
held  that  there  was  a  waiver  of  these  conditions  of  the  con- 
tract, and  that  the  habitual  drunkenness  of  the  assured  would 
not  defeat  the  recovery  on  the  policy. 

Manifestly,  knowledge  of  the  agent  was  held,  to  be  knowl- 
edge of  the  company.  See  Insurance  Co.  v.  Wolffs  95  U.  S. 
326,  in  which  it  was  held  that  there  was,  under  the  facts, 
no  waiver  of  the  forfeiture;  but  the  court  said:  "It  is 
true,  that,  where  an  agent  is  charged  with  the  collection  of 
premiums  upon  policies,  it  will  be  presumed  that  he  informs 
the  company  of  any  circumstances  coming  to  his  knowledge 
affecting  its  liability;  and,  if  subsequently  the  premiums  are 
received  by  the  company  without  objection,  any  forfeiture 
incurred  will  be  presumed  to  be  waived.''  See  Miller  v. 
Mutual  Benefit  Ins.  Co.,  31  Iowa,  216;  McEwen  v.  Mont- 
gomery Ins.  Co.y  5  Hill  (N.  Y.)  101;  In^surance  Co.  v. 
Combs,  19  Ind.  App.  331. 

The  questions  presented  by  the  remaining  specifications 
of  appellants  assignment  of  errors  may  not  arise  upon  a  sec- 
ond trial,  and  we  do  not,  therefore,  consider  them. 

Appellees  have  assigned  cross-errors,  and  we  pass  to  their 
eonaideration.     Appellees  first  question  the  sufficiency  of  the 
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first  paragraph  of  answer  to  the  complaint  This  paragraph 
seeks  to  avoid  the  policy  because  of  false  statements  made  by 
the  assured  in  his  application  for  insurance  in  regard  to  his 
health.  It  is  contended  that  the  answer  fails  to  show  that 
the  defendant  company  was  imposed  upon  by  the  false 
statements,  or  that  it  believed  that  they  were  true,  and  was 
thereby  induced  to  execute  the  policy.  These  representa- 
tions were  material.  The  policy  itself  states  that  it  was 
issued  ''In  consideration  of  the  representations  agreements 
and  warranties  made  in  the  application."  The  policy  and 
application  are  made  parts  of  this  answer.  It  is  a  sufficient 
allegation  of  inducement.  Bacon  on  Benefit  Societies, 
§§209,  210,  212;  Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47; 
Cobb  V.  Covenant  Mut.  Assn.,  153  Mass.  176,  26  N.  E.  230, 
10  L.  R.  A.  666.  It  is  further  claimed  that  this  paragraph 
pleads  a  warranty  and  breach  thereof,  and  that  all  that 
the  warranty  can  be  predicated  upon  is  what  is  called  an 
"agreement"  attached  to  the  application.  Appellees  claim 
that  this  agreement  is  not  a  part  of  the  policy  contract.  The 
application  for  membership  and  answers  to  questions,  the 
"agreement",  the  medical  examiner's  report,  are  all  one 
paper,  executed  at  the  same  time.  The  agreement  is  signed 
by  the  insured,  the  medical  report  following  by  the  exam- 
iner, and  the  whole  indorsed  "Application  to  the  North- 
western Masonic  Aid  Association."  The  agreement  recites 
that  the  preceding  statements  and  answers,  and  the  applica- 
tion, and  this  agreement  are  made  part  of  the  policy.  We 
are  clearly  of  the  opinion  that  the  application,  including  the 
"agreement",  forms  a  part  of  the  insurance  contract,  and 
that  the  agreement  of  the  insured  that  he  would  abstain  from 
the  excessive  use  of  intoxicating  liquor  was  a  promissory 
warranty,  and  not,  as  counsel  for  appellees  contend,  the 
statement  of  an  expectation.  In  this  ruling  the  court  did 
not  err. 

The  second,  third,  fourth,  and  fifth  specifications  of  cross- 
errors  relate  to  the  second,  third,  fourth,  and  fifth  paragraphs 
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of  answer,  and  present  sabatantially  the  aame  qneitionB 
nued  by  the  fiist  crota-enor,  and  what  we  have  aaid  with 
reference  to  the  first  croes-error  applies  to  them.  In  thaae 
mlings  there  was  no  error. 

Appellees  next  discuss  the  action  of  the  court  in  auatatn- 
iBg  the  demurrer  to  the  fifth  paragraph  of  reply.  The  para- 
graph of  answer  to  which  this  paragraph  of  reply  is  ad- 
dreesed  pleads  a  promissory  warranty,  in  that  said  Bodurtha 
in  hia  applicati<m  for  insurance  agreed  and  warranted  that 
he  would  not  use  intoxicating  liquors  to  excess,  and  it  aven 
aa  a  breach  of  said  warranty  that,  after  the  issuing  of  the 
policy,  he  did  use  intoxicating  liquors  to  excess  until  he  be- 
came a  physical  wreck,  and  that  such  dissipation  contributed 
to  his  death.  The  reply  to  this  answer  avers  that  before  the 
date  of  said  application,  and  before  the  issuing  of  the  policy, 
the  said  Bodurtha  had  used  intoxicants  to  excess  to  such  an 
extent  as  to  rehder  him  diseased  from  such  dissipation,  which 
disease  affected  him  at  the  time  of  said  applicaticm,  of  which 
fact  the  said  association  had  knowledge  at  the  time  of  the 
^plication,  and  thereafter,  before  the  issuing  and  dellTery 
of  the  policy;  that  the  deceased's  condition  continued  until 
his  death,  and  his  return  to  such  dissipation  was  merely  a 
recurrence  of  the  disease,  over  which  he  had  no  control.  Ap- 
pellees' counsel  quote  from  eminent  writers  on  medical  juris- 
prudence, showing  that  drunkenness  is  a  disease,  that  it*  is 
liable  to  occur  periodically,  and  argue  from  these  facts  that 
the  company,  knowing  that  Bodurtha  was  diseased,  and  the 
cause  of  it,  having  issued  the  policy,  cannot  now  honestly  re- 
fuse payment  We  think  it  would  be  a  dangerous  precedent 
to  hold  that  the  deplorable  conditions,  physical  and  mental, 
which  are  likely  to  follow  the  immoderate  use  of  intoxicants, 
should  preclude  business  transactions  with  one  who  in  the 
past  may  have  been  the  victim  of  the  habit  but,  who  promises 
to  be  temperate  in  the  future,  and  to  release  such  party  from 
the  obligations  of  a  valid  contract  because  of  his  failure  to 
keep  this  promise. 

Vol.  28—9. 
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..  Specifications  nineteen,  twenty,  and  twenty-eight,  of  the 
asaigmnent  of  cross-errors  relate  to  the  refusing  to  give,  and 
the  giving  of  certain  instructions.  They  are  not  the  basis  of 
an  independent  specification  of  error,  and  do  not  therefore 
present  any  question  for  review. 

We  are  not  unmindful  of  the  rule  that  forfeitures  are  not 
favored  in  law,  and  that  the  insurance  company  is  asking  the 
enforcement  of  a  rule  which  is,  ordinarily,  a  harsh  one, 
while  it  retains  the  premiums  for  which  the  insurance  was 
carried.  But  the  courts  do  declare  forfeitures  when  the  in- 
surer is  clearly  entitled  thereto.  In  the  case  before  us  the 
terms  of  the  contract  are  plain.  It  was  deliberately  made. 
The  parties  were  competent  to  enter  into  it.  It  contravenes 
no  rule  of  law,  and  we  see  no  reason  why  it  should  not  be 
enforced.  Wilcox  v.  Continental  Ins.  Co.y  86  Wis.  193,  55 
N.  W.  188;  Wierengo  v.  American  Ins.  Co.y  98  Mich.  621, 
67  K  W.  833;  Smith  v.  Columbia  Ins.  Co.,  17  Pa.  St  268; 
Pennsylvania  Ins.  Co.  v.  Gottsman^  48  Pa.  St.  151,  157; 
Bank  V.  Amazon  Ins.  Co.,  125  Mass.  431;  Crikelair  v.  dti" 
gens  Ins.  Co.y  168  111.  309,  48  N.  E.  167;  Northwestern 
Ins.  Co.  V.  Hazeletty  105  Ind.  212,  55  Am.  Rep.  192,  and 
authorities  there  cited. 

Reversed,  with  instructions  to  the  trial  court  to  sustain  ap- 
pellant's demurrer  to  the  sixth  paragraph  of  reply,  and  tot 
proceedings  not  inconsistent  with  this  opinion. 

Wiley,  J.,  took  no  part. 


The  Springfibld  Engine  and  Thresher  Company 

V.  MiCHENER. 
[No.  2,897.     Filed  October  2%,  1809.] 

JUDOMBMTS. — Review, — Pleading.^Limitatum  ofAeHons. — ^Where  an 
amended  complaint  seeking  to  review  a  judgment  does  not  set  up 
any  right  not  asserted  in  the  original  complaint  asking  for  equitable 
relief  from  the  judgment  by  way  of  injunction,  an  answer  that  the 
cause  of  action  mentioned  in  the  amended  complaint  did  not  accrue 


MAY   TERM,  1899— Vol.  23.  131 

— — — — — 

Springfield,  etc.,  Co.  v.  Michener. 

.within  the  time  limited  by  statute  is  an  argumentatiTe  denial,  stat- 
ing a  legal  oonclusion,  and  is  bad  on  demurrer,  pp.  ISUIS4, 
JuDQMENTS. — Revieu), — In  an  action  to  review  a  judgment  on  account 
of  new  matter  discovered  after  the  rendition  thereof,  it  appeared  by 
the  special  findings  that  plaintiff,  as  agent  for  defendant,  sold  a 
threshing  machine,  and  indorsed  the  notes  taken  in  payment  there- 
for, it  being  understood  by  the  parties  at  the  time  that  plaintiff  was 
to  guarantee  the  payment  of  all  notes  where  the  makers  had  no 
defense  to  the  same.  Defendant  brought  suit  on  the  notes,  and 
plaintiff,  having  no  notice  or  knowledge  that  the  makers  had  any 
defense  thereto,  suffered  himself  to  be  defaulted,  and  the  makers 
were  released  by  the  subsequent  judgment  of  the  court  in  the 
same  action.  Hdd,  that  plaintiff  was  entitled  to  have  the  judg- 
ment against  him  reviewed,    pp.  1S4-I39. 

From  the  Howard  Circuit  Court.     Affirmed. 

B.  C.  MooTij  J.  C,  Blacklidgey  C.  C.  Shirley  and  C.  Wolf, 
for  appellant. 

L.  J.  Kirhpatrichy  J.  F.  Morrison  and  T.  C.  McBey- 
noldsj  for  appellee. 

Black,  J. — On  the  14th  of  June,  1892,  the  appellee  filed 
in  the  court  below  his  complaint  against  the  appellant  and 
Edgar  A.  Simmons,' sheriff,  concerning  which  the  Supreme 
Court,  in  Michener  v.  Springfieldy  etc.,  Co.y  142  Ind.  130, 
137,  31  L.  R.  A.  59,  said:  '^The  general  prayer  for  relief 
was  broad  enough*  in  this  case  to  have  justified  the  court 
in  awarding  the  legal  relief  of  a  review  of"  a  certain 
judgment  therein  referred  to  and  described,  which  was  ren- 
dered in  favor  of  the  appellant  herein  against  the  appellee 
herein,  upon  his  default,  on  the  12th  of  July,  1890,  "and 
the  facts  stated  in  the  complaint  only  lacked  one  element  to 
entitle  the  plaintiff  [the  appellee  herein]  to  the  legal  relief 
of  a  review,  and  that  was  to  file  a  transcript  of  the  record  of 
the  judgment  referred  to  and  described  in  the  complaint* 
The  facts  stated  did  not  entitle  the  plaintiff  to  equitable 
relief  by  way  of  injunction,  because  they  show  that  he  had 
an  ample  legal  remedy  by  review  but  did  not  as  before  ob- 
served justify  the  dismissal.  It  did  not  state  facts  sufficient 
to  warrant  the  legal  relief  by  way  of  review,  because  it  did 
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not  Bet  forth  as  an  exhibit  thereto  i^  complete  tranacript  of 
the  judgment  or  so  much  thereof  as  is  necessary  to  fully  pre- 
sent the  error  complained  of.  *  *  *  For  that  reason 
the  court  ought  to  have  sustained  the  demurrer  to  the  com- 
plaint and  allowed  the  plaintiff  to  amend  his  complaint  in  this 
respect  if  he  so  desired/'  And  the  court  reversed  the  judg- 
ment and  remanded  the  cause  with  instruction  to  override 
the  motion  of  the  defendants  to  dismiss,  and  to  sustain  the 
demurrer  to  the  complaint,  with  leave  to  the  plaintiff  to 
amend  his  complaint,  if  he  should  so  desire.  A  petition  for 
a  rehearing  was  overruled  in  that  case  September  26,  1895. 

On  the  86th  of  October,  1895,  the  appellee  filed  an 
amended  complaint,  and  on  the  6th  of  April,  1897,  the  ap- 
pellee,* with  leave  of  court,  filed  his  amended  complaint 
against  the  appellant  in  two  paragraphs.  A  demurrer  to 
each  of  these  paragraphs  for  want  of  sufficient  facta  was 
overruled.  Each  paragraph  stated  substantially  all  the  facts 
contained  in  the  complaint  which  the  Supreme  Court  held 
to  be  not  so  defective  as  a  complaint  for  review  that  it  might 
not  be  amended  and  made  sufficient  by  setting  forth  as  an 
exhibit  thereto  a  transcript  of  the  judgment  to  be  reviewed. 
Each  paragraph  of  the  amended  complaint  contained  some 
ftverments  additional  to  those  of  the  original  complaint^  and 
was  modeled  as  a  complaint  for  review,  and  a  transcript  of 
the  judgment  to  be  reviewed  was  set  forth  as  required  by  the 
Supreaoe  Court  There  could  be  no  available  error  in  thi^ 
action  of  the  court  in  holding  each  paragraph  of  the  oom- 
plauit  sufficient  on  demtirrer. 

Th^!e  was  an  answer  of  general  denial,  and  there  was 
also  a  second  paragraph  of  answer,  a  demurrer  to  which  was 
fiOfltained.  In  this  second  paragraph,  addressed  to  each  para- 
graph of  the  amended  complaint,  it  was  alleged  ^'that  the 
plaintiff's  cause  of  action  alleged  in  each  of  said  paragraphs 
aoerued  more  than  three  years  before  the  bringing  of  this 
action  to  review  the  judgment  described  in  each  paragraph 
4ji  said  complaint." 
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In  Bom  ▼.  Pra&er,  108  Ind.  191,  it  was  said  tint  tbe 
Mtttatoiy  method  of  obtunhig  a  review  of  a  jndgmeBt  is  a 
apecial'  proceediBg  to  ^idi  tke  variom  statutes  of  limitatioiis 
affecting  other  actions  and  proceedings  have  no  applioatioB; 
and  that  the  only  limitatioDS  applicable  to  such  a  proceeding 
are  those  contained  in  tke  statute  providing  for  the  pro- 
ceeding. 

In  such  a  case  as  the  one  before  ns,  which  was  a  proceedinir 
ioT  review  for  material  new  matter  discovered  since  the  ren- 
dition of  the  judgment,  the  period  within  which  tiie  com- 
plaint for  review  may  be  filed,  as  provided  by  the  statute,  is 
^'within  three  years^'  after  the  rendition  of  the  judgment, 
except  that  any  person  under  legal  disabilities  may  file  such 
a  com]^nt  at  any  time  within  one  year  after  the  disability 
is  removed.  §§627,  628  Bums  1894,  §§615,  616  Homer 
1897. 

In  Rosa  v.  PrathsVy  103  Ind.  191,  it  was  held  that  there 
was  no  error  in  sustaining  demurrers  to  certain  replies  ad- 
dressed to  the  second  and  third  paragraphs  of  answer.  The 
form  of  the  second  paragraph  of  answer,  as  stated  in  the 
o|Mnion  of  the  Supreme  Court,  was:  ^That  the  judgment 
complained  of  was  not  rendered  within  one  year  before  the 
time  of  the  commencement  of  this  proceeding."  The  third 
paragraph  was  stated  to  be  ^Hhat  said  judgment  was  not  ren-^ 
dered  within  three  years  before  this  proceeding  was  com- 
menced.'' No  question  was  suggested  as  to  the  form  of  these 
answers. 

In  IndianapoliSy  etc.,  R:  Co.  v.  Center  Tp.y  130  Ind.  89, 
an  answer  averred  that  the  money  for  the  recovery  of  which 
the  suit  was  prosecuted  was  paid  to  the  township  more  than 
six  years  before  the  filing  of  the  amended  complaint  in  that 
cause.  It  was  said  by  the  Supreme  Court,  by  way  of  ob- 
jection ta  this  pleading,  that  it  was  not  averred  therein  that 
the  cause  of  action  did  not  accure  within  six  years  next  be- 
fore the  commencement  of  the  action,  and  that  the  issue  ten- 
dered by  it  was  immaterial,  ''as  the  vital  time  is  the  com- 
mencement of  the  action." 


134        APPELLATE  COUET  OF  INDIANA, 

Springfield,  etc.,  Go.  ▼.  Miohener. 

Where  the  amended  complaint  does  not  set  up  any  right 
not  asserted  in  the  original  complaint,  the  answer  that  the 
cause  of  action  mentioned  in  the  amended  complaint  did  not 
accrue  within  the  time  limited  bv  the  statute  is  bad  on  de- 
murrer.     Evans  v.  NealiSy  69  Ind.  148. 

The  appellant's  second  paragraph  of  answer  was  to  the 
effect  that  the  cause  of  action  alleged  in  the  amended  com- 
plaint accrued  more  than  three  years  before  the  bringing  of 
this  action  as  an  action  to  review  the  judgment.  This  was 
not  improperly  treated  by  the  court  as  an  argumentative 
pleading,  stating  a  legal  conclusion.  It  was  not  alleged 
that  the  judgment  was  not  rendered  within  three  years  before 
this  proceeding  was  commenced,  or  before  the  filing  of  the 
complaint,  or  that  the  cause  of  action  stated  in  the  amended 
complaint  did  not  accrue  within  three  years  before  the  com- 
mencement of  this  proceeding  or  before  the  filing  of  the 
complaint. 

It  must  be  held  by  us,  following  the  Supreme  Court,  that 
the  cause  of  action  stated  in  the  amended  complaint  was  not 
a  different  one  from  that  for  which  the  proceeding  was  com- 
menced in  1892,  notwithstanding  the  differences  which  we 
have  noted;  and  where  this  is  true  the  amended  complaint 
is  pot  subject  to  attack  by  the  statute  of  limitations.  If  by  a 
comparison  of  the  original  and  the  amended  complaints  it 
appears  that  the  latter  does  not  declare  upon  a  cause  of  ac- 
tion different  from  that  stated  in  the  former,  filed  in  due 
time,  it  has  been  held  that  a  demurrer  to  an  answer  of  the 
statute  of  limitations,  though  pleaded  in  proper  form  to  the 
amended  complaint,  should  be  sustained.  See  Chicago^  etc,^ 
R.  Co.  V.  OiUison,  173  111.  264,  50  N.  E.  657.  This  would 
seem  to  be  a  reasonable  rule ;  at  least,  where  it  appears  f rom^^ 
the  record,  as  it  does  here,  that  no  right  of  a  party  has  been 
abridged  by  a  ruling  of  the  court,  there  can  be  no  available 
error  in  the  ruling. 

The  court  rendered  a  special  finding,  stating  the  facts 
substantially  as  follows:     The  appellant,  a  foreign  corpora- 
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tion,  through  its  agent,  the  appellee,  sold  to  John  H.  Ken- 
nedy, Benjamin  Hochdtedler,  and  Christian  Kly  a  certain 
steam  vibrator  separator,  and  its  appliances,  manufactured 
by  the  appellant,  at  the  price  of  $415,  to  be  paid  as  follows: 
$140  December  1,  1888,  $137.50  December  1,  1889,  and 
$137.50  December  1,  1890.  The  appellant  so  sold  the  ma- 
chine upon  a  warranty  that  it  was  well  and  properly  made  of 
good  material,  and  that  it  would  do  as  good  work  as  other 
machines  of  like  size  in  use  throughout  the  country.  On  the 
day  of  said  sale  the  three  purchasers  above  named  executed 
to  the  appellant  their  three  promissory  notes  in  settlement  for 
the  machine,  for  the  amounts,  and  due  at  the  dates  above 
mentioned.  At  the  time  of  executing  these  notes,  the  three 
makers  thereof,  to  secure  the  payment  of  the  notes,  executed 
to  the  appellant  a  chattel  mortgage  upon  said  machine  and 
other  property,  which  was  duly  recorded  in  the  recorder's 
office  of  said  Howard  county,  \vherein  the  mortgagors  re- 
sided. Upon  the  execution  of  the  notes  and  mortgage,  the 
appellee  wrote  his  name  on  the  back  of  each  of  the  notes, 
"which  was  done  in  accordance  with  the  requirements  of  his 
contract  of  agency,  and  in  no  other  or  different  capacity,  and 
for  no  other  or  different  purpose.  No  part  of  the  considera- 
tion for  the  notes  or  either  of  them  was  received  by  the  ap- 
pellee, and  it  was  understood  at  the  time  by  both  the  appel- 
lant and  the  appellee  that  the  latter  was  to  guarantee  the 
payment  of  all  notes  where  the  "payees"  had  no  defense  to 
the  same.  Afterward,  and  before  the  11th  of  April,  1890, 
the  three  makers  of  the  notes  paid  the  appellant  the  $140 
note.  On  the  4th  of  April,  1890,  the  appellant  filed  a  com- 
plaint in  the  court  below  against  said  three  makers,  as  such, 
upon  the  two  notes  for  $137.50  each,  making  the  appellee  a 
defendant  as  an  indorser  on  each  of  the  notes,  and  seeking 
the  foi^eclosure  of  the  chattel  mortgage,  being  cause  num- 
bered 9,469  in  the  court  below.  Summons  for  the  second 
day  of  the  May  term,  1 800,  of  said  court,  was  duly  issued, 
served,  and  returned  in  said  cause  9,469.     On  the  9th  of 
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June^  1890,  the  appellee  was  ivlj  called  and  made  default, 
and,  on  the  12th  of  Jnly,  1890,  judgment  upon  said  default 
was  rendered  against  the  appellee  as  indorser  upon  said  notes 
for  $339.08,  and  costs  taxed  at  $21.90,  and  the  cause  was 
continued  as  to  the  other  defendants  therein,  who^  on  the 
4:th  of  June,  1890,  as  makers  of  the  notes  and  mortgage,  ap- 
peared in  said  cause  and  filed  their  answers;  and  afterward 
they  filed  amended  answers,  wherein  they  admitted  the  exe- 
cution of  the  notes  and  mortgage,  as  alleged  in  the  complaint, 
but  averred,  amongst  other  defenses,  that  said  machinery  was 
sold  to  them  by  the  appellant  upon  a  written  warranty,  by 
which  the  appellant  warranted  to  the  three  makers  of  said 
notes  that  said  machine  was  made  of  good  material,  and 
would  do  as  good  work  as  any  other  separator  or  threehiog 
machine  of  like  size  in  use  throughout  the  country;  and  said 
defendants  averred  in  their  said  answers  that  said  separator 
was  not  well  made,  that  it  was  made  of  poor  material,  was 
defective  in  its  construction,  and  would  not  do  as  good  woric 
in  threshing  as  other  machines  of  like  size  in  use  throughout 
the.  country;  that  by  reason  of  its  defective  construction  it 
would  not  thresh  wheat  clean,  that  it  cut  the  threshed  grain 
and  blew  the  wheat  over,  and  carried  the  threshed  wheat  with 
the  chaff  and  straw ;  that  with  the  best  care  and  management 
it  could  not  be  made  to  thresh  wheat  as  well  as  other  sq>ara- 
tors  of  like  size  in  use  throughout  the  country;  that,  by 
reason  of  its  being  poorly  and  improperly  constructed  and 
made  of  poor  material,  it  was  worthless  and  of  no  value  as  a 
threshing  machine  for  the  purposes  iar  which  it  waa  numu- 
factured  and  bought  and  sold;  that  by  reason  of  its  being 
made  of  poor  material  and  improperly  constructed  the  con- 
sideration for  the  execution  of  each  of  said  notes  and  chattel 
mortgage  had  entirely  failed,  and  by  reason  thereof  said  de- 
fendants were  not  liable  to  the  appellant  on  said  notes  and 
mortgage  in  any  sum  whatever;  and  said  defendants  de- 
manded judgment  for  their  costs.  To  this  answer  the  ap- 
pellant filed  its  reply  in  general  denial,  and  the  cause  being 
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at  iflSQe  and  calkd  for  trial,  it  was  on  the  23rd  of  March, 
1892,  antaiitted  to  the  court  for  trial.  The  court  for  its 
information  rabmitted  certain  questions  of  fact  to  a  jury, 
whereupon  the  court  at  the  request  of  the  parties  to  the  suit 
made  a  special  finding  of  facts  and  announced  its  conduaiona 
of  law  thereon,  in  which  special  finding  the  court  found  for 
the  defendants,  that  the  consideration  for  the  execution  of 
each  of  said  notes  involved  in  said  suit  executed  by  said 
Kennedy,  Hochstedler,  and  Kly  to  the  appellant,  and  in* 
dorsed  by  the  appellee,  had  wholly  failed  by  reason  of  inher- 
ent defects  in  the  construction  of  said  separator,  and  on  ac* 
count  of  the  poor  material  used  therein.  On  the  16th  of 
April,  1892,  the  court  in  said  cause  found  and  adjudged  that 
said  Kennedy,  Hochstedler,  and  Ely,  as  the  makers  and 
payors  of  said  notes,  were  not  liable  thereon,  and  found  as  its 
conclusions  of  law  upon  the  facts  found  in  said  cause  that  the 
consideration  for  each  of  the  notes  had  wholly  failed,  and 
that  said  three  defendants  were  entitled  to  judgment  for  their 
costs,  and  at  said  date  the  court  rendered  judgment  upon 
said  special  finding  of  facts  and  conclusions  of  law,  in  which 
judgment  it  was  adjudged  that  the  plaintiff  in  said  cause, 
the  appellant  here,  take  nothing  of  said  three  makers  of  said 
notes,  and  that  they  recover  their  costs.  The  appellee, 
Miehener,  when  said  default  was  taken  and  judgment  was 
rendered  against  him,  had  no  notice  or  knowledge  whatever 
that  said  Kennedy,  Hochstedler,  and  Ely,  or  either  of  them, 
as  makers  of  said  notes,  had  any  defense  against  the  notes  or 
either  of  them  by  reason  of  failure  of  the  consideration 
thereof,  or  that  said  separator  was  made  of  poor  material  and 
was  improperly  made,  or  would  or  could  not  be  made  to  do 
as  good  work  as  other  separators  of  like  size  in  use  throughout 
the  country,  and  had  no  notice  or  knowledge  that  said 
makers,  or  either  of  them,  had  or  intended  to  make  any  de- 
fense in  said  action  against  the  payment  of  the  notes  or  either 
of  them,  and  had  no  notice  or  knowledge  that  said  other  de- 
fendants in  said  action  would  be  discharged  from  liability 
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on  account  of  the  execution  of  the  notes  by  reason  of  any 
inherent  defect  in  the  construction  of  said  machine,  or  for 
any  other  reason ;  but  he  knew  that  said  makers  of  the  note^ 
were  complaining  that  the  machine  was  not  doing  good  work. 
It  was  stated  in  the  special  finding  that,  after  the  rendition 
of  said  judgment  in  favor  of  the  three  makers  of  the  notes, 
the  appellee,  within  a  reasonable  time  proceeded  to  prepare 
and  file  his  complaint  in  said  cause  in  said  court,  and,  in  the 
preparation,  bringing,  and  prosecution  of  this  suit  to  be  re- 
lieved from  said  judgment  so  rendered  against  him  as  in- 
dorser,  exercised  due  diligence.  After  said  judgment  in 
favor  of  said  three  makers  of  the  notes,  the  plaintiff  in  that 
suit,  the  appellant  here,  appealed  from  said  judgment  to 
this  court,  and  upon  the  submission  and  hearing  of  the  cause 
in  this  court,  said  jiidgment  of  the  Howard  Circuit  Court 
was  in  all  things  afRrmed  on  the  27th  of  September,  1893, 
which  judgment  remains  in  full  force  and  effect. 

The  court  upon  the  foregoing  findings  stated  a  conclusion 
of  law  in  favor  of  the  appellee  for  the  review  of  the  judgment 
rendered  against  him  upon  default.  The  appellant  excepted 
to  the  court's  conclusion  of  law. 

The  material  new  matter  discovered  after  the  rendition  on 
the  12th  of  July,  1890,  of  the  judgment  against  the  appellee, 
for  which  the  review  of  the  judgment  was  sought,  was  the 
release  of  the  makers  of  the  note  by  the  judgment  rendered 
on  the  16th  of  April,  1892,  in  their  favor  in  the  same  cause. 

It  appears  from  the  record  before  us  that  this  proceeding 
was  commenced  in  the  next  term  of  court,  on  the  14th  of 
June,  1892.  The  special  finding  contains  some  conclusions 
of  law,  yet  we  think  it  sufficiently  appears  from  the  record 
that  there  was  a  fulfilment  of  the  requirement  of  the  statute, 
§629  Bums  1894,  §617  Horner  1897,  that  the  new  matter 
could  not  have  been  discovered  before  judgment,  and  the 
complaint  was  filed  without  delay  after  the  discovery. 

It  appears  that  the  appellee  was  an  indorser,  and  that  the 
consideration  for  the  notes  was  received  bv  the  makers  aii«l 
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thut  there  was  an  entire  failure  of  consideration^  for  which 
the  makers  were  released  by  the  subsequent  judgment  of 
the  court  in  the  same  action  in  which  the  judgment  had  been 
rendered  against  the  appellee  as  indorser.  The  principals 
were  discharged  for  matters  inherent  in  the  transaction.  This 
would  entitle  the  appellee  to  his  discharge  from  his  liability 
upon  the  notes;  and  therefore  the  special  finding,  sufficiently 
covering  the  issue  submitted  for  trial,  and  sustained  by  the 
evidence,  showed  the  appellee's  right  to  have  the  judgment 
against  him  reviewed.  Michener  v.  Springfieldy  cfc,  Co., 
142  Ind.  130,  31  L.  R  A.  59. 

We  have  not  found  any  available  error  in  the  record. 
Judgment  affirmed. 


City  op  Indianapolis  v.  Turner. 

[No.  2,840.    Filed  October  27,  1890.] 

Afpial  AND  Ebbor. — AssignmenU  of  Error, — PTatver.— AasignmM&tB 
of  error  which  are  not  discussed  are  waived,    p.  140. 

SufB. — Record, — OmisnonM.—Supplied  by  Agreement — The  record  on 
appeal  must  be  founded  upon  proceedings  actually  had  in  a  trial 
oonit,  and  an  omission  from  the  record  of  a  material  matter  cannot 
be  supplied  by  an  agreement  between  the  parties  made  after  the 
trial  of  the  cause,    pp.  140,  Ul. 

From  the  Marion  Superior  Court.     Affirmed. 

J.  W.  Kern  and  J.  E.  Bell,  for  appellant. 
L.  M.  Harvey y  W.  A.  Pickens y  L.  A.  Cox  and  8.  W. 
Kdhny  for  appellee. 

C0M8TOCK,  C.  J. — Appellee  was  the  plaintiff  below  and 
brought  her  action  against  appellant  to  recover  damages  on 
account  of  an  injury  to  her  person  which  she  claims  to  have 
received  in  passing  over  a  defective  sidewalk  at  the  junction 
of  Highland  Place  and  Twelfth  street,  in  the  city  of  Indian- 
apolis, on  Sunday  evening,  November  28,  1895.  The  cause 
w^as  put  at  issue  by  general  denial.  Its  trial  resulted  in  a 
verdict  and  judgment  in  her  favor  for  $500. 
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Citf  of  IndiaiM^wlis  v.  Turoflr. 

Tke  only  specification  of  tbe  assignment  of  errota  dtt- 
euflsed  is  the  action  of  the  court  in  overruling  appeUant'a  mo- 
tiOD  for  a  new  trial;  the  others  are  therefore  considered 
waived. 

Counsel  for  appellee  ask  the  court  to  determine  whether 
the  evidence  is  in  the  record  (contending  that  it  is  not)  be- 
fore passing  upon  its  sufficiency.  The  question  is  based  upon 
the  following  proceedings  shown  by  the  record:  ^^Mr. 
Pickens:  I  now  offer  in  evidence  an  ordinance  annexing 
certain  territory  to  the  city  of  Indianapolis,  approved  Sep- 
<tember  IS,  1892.  The  said  ordinance  was  admitted  in  evi- 
dence and  was  omitted  from  the  transcript  by  agreement  of 
counsel.  The  said  agreement  of  counsel  being  found  on 
page  190  of  this  transcript."  It  is  signed  by  counsel  for  ap- 
pellant and  appellee,  and  is  as  follows:  '^State  of  Indiana, 
Marion  county,  ss.  In  the  Superior  Court.  R.  1.  No. 
51,184.  Vinnie  Turner  v.  City  of  Indianapolis.  For  the 
purpose  of  facilitating  the  work  of  preparing  a  transcript  of 
the  evidence  given  at  the  trial  of  the  above  entitled  cause, 
it  is  agreed  by  and  between  the  parties  thereto  that  the  official 
stenographer  in  making  such  transcript  shall  omit  therefrom 
the  ordinances  defining  the.corporate  limits  of  the  defendant 
city  of  Indianapolis,  introduced  in  evidence  at  the  trial  of 
the  said  cause,  as  it  is  agreed  by  and  between  the  parties  to 
said  action  that  the  point  where  said  injury  is  alleged  to  have 
occurred  was  within  the  corporate  limits  of  the  said  defendant 
city  of  Indianapolis,  at  the  time  of  said  injury."  This  is  an 
agreement  as  to  an  essential  fact,  to  wit,  that  the  place  of  the 
accident  was  within  the  corporate  limits  of  the  city  of  In- 
dianapolis. 

It  affirmatively  appears  that  the  ordinance  which  was  in- 
troduced has  been  omitted  from  the  transcript.  It  is  mani- 
f est  that  the  agreement  was  made  after  the  trial  of  the  cause. 
''Records  upon  which  appellate  tribunals  try  appeals  must  be 
founded  upon  proceedings  actually  had  in  a  trial  court,  and 
parties  can  not  make  a  record  by  agreement  where  no  such 
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proceedings  have  been  Iiad."  Elliott  App.  Ploc,  S^^^- 
See,  also,  Davis  v.  Union  Trust  Co.,  150  Ind,  46;  Blair  y. 
Currey,  150  Ind.  99;  John  Church  Co,  y.  Spurrier^  20 
Ind.  App.  89. 

The  evidence  is  not  in  the  record,  and,  as  the  questions 
presented  by  appellant's  counsel  depend  upon  the  examina- 
tion of  the  evidence,  we  must  hold  that  no  error  is  shown. 
The  judgment  is  affirmed. 


Cmr  OF  Greensbubg  v.  Olevxlakd,  Cincinnati, 
CmoAOo  &  St.  Louis  Railway  Company. 

[No.  8.098.    FUed  October  87,  1809.] 

AcrKm^^VMatuMofCUy  Ordinance.— An  action  to  reooTBr  a  penaltj 
for  the  Tidatkm  of  a  city  ordiiianoe  is  a  oftril  action  and  the  rate 
of  pracrfcioa  in  oivil  suits  apply,    pp.  1^1, 14^. 

ArPBAX.  Aim  Krrqr.— 4|>fM2Me  Coiirf.— JaKidie<ton.^Aii  appeal 
cannot  be  taken  to  the  Appellate  Court  in  an  acftioa  originating 
befoie  the  major  of  a  city,  where  the  amoimt  in  controversy,  ex- 
ciiisiTe  of  interest  and  costs,  does  not  exceed  850.    p.  14t. 

From  the  Decatur  Circuit  Court.    Appeal  dismisssd. 

H.  C.  SJctUmany  for  appellant. 

John  T.  Dye  and  Cortez  Ewing^  for  appellee. 

BoBiKsoN,  J. — Appellant  sued  appellee  before  the  major 
of  a  city,  and  in  that  court  recovered  a  judgment  of  $10  in 
the  nature  of  a  penalty  for  violation  of  a  city  ordinance  regu- 
lating the  speed  of  trains.  Appellee  appealed  to  the  circuit 
court,  and  a  trial  resulted  in  a  judgment  in  appellant's  favor 
for  $1.  Upon  motion  of  appellee,  costs  were  taxed  against 
appellant,  and  this  action  of  the  court  is  the  only  error  as- 
signed. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal  because 
the  action  originated  before  the  mayor  of  a  city  and  the 
amount  in  controversy  was  less  than  $50,  exclusive  of  interest 
and  costs.  It  appears  from  the  record  that  the  validity  of  an 
ordinance  is  not  involved. 
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The  action  brought  by  appellant  is  a  civil  action,  and  the 
rules  of  practice  in  civil  suits  apply.  City  of  Hammond  v. 
New  Yorky  etc.j  R.  Co.,  5  Ind.  App.  526,  and  cases  cited. 

The  act  creating  the  Appellate  Court  does  not  assume  to 
define  appellate  jurisdiction  generally,  but  simply  the  juris- 
diction of  that  court.  If  appellate  jurisdiction  is  invoked,  it 
is  in  the  Supreme  Court,  unless  the  case  falls  within  one  of 
the  classes  jurisdiction  over  which  is  placed  in  the  Appellate 
Court  by  the  act  creating  it.  That  is  to  say,  an  appeal  can  be 
taken  to  the  Appellate  Court  in  no  case  that  could  not  have 
been  appealed  to  the  Supreme  Court  prior  to  the  act  creating 
the  Appellate  Court.  That  act  did  not  enlarge  or  extend  ap- 
pellate jurisdiction.     §1336,  et  seq.y  Burns  1894. 

Prior  to  the  creation  of  the  Appellate  Court  an  appeal 
could  not  have  been  taken  to  the  Supreme  Court  in  an  action 
originating  before  the  mayor  of  a  city  where  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  did  not  exceefl 
$50.  §644  Bums  1894.  As  the  statute  creating  this  court 
did  not  enlarge  general  appellate  jurisdiction,  it  follows  that 
an  appeal  to  this  court  in  a  case  like  this  \v\\\  not  He.  See 
Ex  Parte  Sweeney y  126  Ind.  583;  Clinton  Tp.  v.  DeHaveny 
22  Ind.  App.  280;  Eidge  v.  City  of  CrawfordsvilUy  4  Ind. 
App.  518. 

Appeal  di8mi«ed. 

Dissenting  Opinion. 

Black,  J. — The  Supreme  Court  has  jurisdictions  in  ap- 
peals under  such  regulations  and  restrictions  as  may  be  pre- 
scribed by  law.  Constitution  of  Indiana,  article  7,  §4.  By 
the  statute,  §644  Burns  1894,  §632  Horner  1897,  it  is  pro- 
vided: "Appeals  may  be  taken  from  the  circuit  courts  and 
superior  courts  to  the  Supreme  Court,  by  either  party,  from 
all  final  judgments,  except  in  actions  originating  before  a 
justice  of  the  peace  or  mayor  of  a  city,  where  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  does  not  ex- 
ceed fifty  dollars.     Providedy  however.  That  this  exception 
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shall  not  apply  to  prohibit  an  appeal  in  cases  originating  be- 
fore a  justice  of  the  peace  or  mayor  of  a  city,  involving  the 
validity  of  an  ordinance  passed  by  an  incorporated  town  or 
city."  This  statute^  it  is  hardly  necessary  to  say,  relates  to 
the  jurisdiction  of  the  Supreme  Court  alone.  It  was  enacted 
long  before  the  creation  of  the  Appellate  Court.  At  differ-* 
ent  times  the  statutes  have  prescribed  various  sums  as  the 
amount  which  must  be  in  controversy  in  actions  originating 
before  justices  or  mayors  to  authorize  an  appeal  to  the 
Supreme  Court. 

The  act  creating  the  Appellate  Court  and  the  acts  amend- 
atory thereof  and  supplementary  thereto  have  conferred  upon 
this  court  the  jurisdiction  which  it  possesses.  We  are  to  look 
to  those  statutes  for  our  authority,  and  not  to  the  statute 
above  quoted  regulating  and  restricting  the  jurisdiction  of 
the  Supreme  Court. 

The  Appellate  Court,  by  the  amendatory  statute  of  1898, 
is  given  ''exclusive  jurisdiction,  subject  to  the  exceptions 
hereinafter  designated,  of  appeals  from  the  circuity  superior, 
and  criminal  courts,  in  the  following  classes  of  cases:  ♦  ♦  ♦ 
Second.  All  appeals  from  judgments  rendered  in  cases 
which  originated  before  a  justice  of  the  peace,  and  in  which 
the  amount  in  controversy,  exclusive  of  interest  and  costs, 
exceeds  fifty  dollars.  Third.  All  action  seeking  the  re- 
covery of  a  money  judgment  only,  where  the  amount  in  con- 
troversy, exclusive  of  costs,  does  not  exceed  thirty-five  hun- 
dred dollars.  *  *  *  The  Appellate  Court  shall  not 
have  jurisdiction  of  any  case  where  the  constitutionality  of 
a  statute,  federal  or  state,  or  the  validity  of  an  ordinance 
of  a  municipal  corporation  is  in  question  and  such  question 
18  duly  presented."  §1836  Bums  1894,  §6562a  Homer 
1897. 

In  the  original  act  creating  the  Appellate  Court,  of  which 
the  above  mentioned  statute  of  1898  was  amendatory,  the 
court  was  given  jurisdiction  of  all  appeals  from  the  circuit, 
superior  and  criminal  courts,  in  cases  originating  before  a 
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JQstioe  of  the  peace  ^'where  the  amount  in  ooptroveny  ex- 
ceeds fifty  doUan  ($60)  exclusive  of  coetSy'^  not  including  die 
words  '^interest  and,"  which  are  included  in  the  amendatory 
act  of  1898  and  in  the  aboye  quoted  §682  relating  to  the 
Supreme  Court  While  the  Appellate  Court  now  has  ex« 
elusive  jurisdiction  of  such  appeals  in  cases  originating  be- 
fore a  justice  of  the  peace  as  were  immediately  before  its 
creation  within  the  jurisdiction  of  the  Supreme  Courts  yet, 
under  the  above  mentioned  act  of  1891,  the  Appellate  Court 
might  take  jurisdiction  in  a  case  so  originating  if  the  amount 
in  controversy  including  interest,  but  excludiag  costs,  ex- 
ceeded $50,  while  under  the  amendatory  statute  of  1898  the 
amount  in  controversy  must  exceed  $60  exclusive  of  both 
interest  and  costs,  as  was  true  of  the  Supreme  Court  under 
the  above  quoted  provisions  of  §632. 

Not  only  did  the  act  creating  this  court  give  it  jurisdiction 
of  a  class  of  cases  originating  before  a  justice  of  which  the 
Supreme  Court  did  not  then  have  jurisdiction,  but  that  act, 
like  the  amendment  of  1893,  did  not  except  from  the  juris- 
diction of  this  court,  as  was  excepted  from  the  jurisdiction 
of  the  Supreme  Court,  actions  originating  before  a  mayor 
because  of  the  smallneas  of  the  amount  in  controversy.  Such 
actions,  like  those  originating  before  a  board  of  county  com- 
missioners, were  included  in  ^^all  actions  seeking  the  recovery 
of  a  money  judgment  only,  where  the  amount  in  controversy 
exclusive  of  costs  does  not  exceed  thirty-five  hundred  dol- 
lars,'' unless  the  constitutionality  of  a  statute  or  the  validity 
of  a  municipal  ordinance  be  properly  brought  in  question. 

Shea  V.  City  of  Muncie^  146  Ind.  14,  was  an  action  com- 
menced before  the  mayor  of  the  city  of  Muncie  to  recover  a 
penalty  for  the  violation  of  an  ordinance  of  the  city.  On 
appeal,  the  circuit  court  rendered  judgment  against  the  de- 
fendant for  $1.  On  appeal  by  the  defendant  to  the  Su- 
preme Court,  that  court  retained  jurisdiction,  the  validity  of 
the  ordinance  being  in  question,  and  afiirmed  the  judgment 
of  the  circuit  court.     See,  also.  City  of  Indianapolia  v. 
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Cansumersy  eic.y  Co.j  140  Ind.  107,  27  L.  R  A.  614;  Ciiy  of 
South  Bend  v.  Martin,  142  Ind.  31,  29  L.  R  A.  581. 

City  of  Hammond  v.  New  York,  etc,  R.  Co.,  5  Ind.  App. 
526,  was  an  action  commenced  before  the  mayor  of  a  city  to 
recover  the  penalty  for  running  a  train  at  a  greater  rate  of 
speed  than  six  miles  per  hour  in  violation  of  a  city  ordinance, 
which  prescribed  a  penalty  in  any  sum  not  exceeding  $100. 
There  was  a  judgment  before  the  mayor  against  the  defend- 
ant for  the  $100.  On  appeal  there  was  judgment  in  the 
Porter  Circuit  Court  for  the  defendant.  The  cause  was  ap- 
pealed by  the  city  to  the  Supreme  Court,  and  that  court 
transferred  it  to  this  for  the  expressed  reason  that  "ac- 
tions for  the  recovery  of  money,  with  all  their  insep- 
arable incidents,  are  within  the  jurisdiction  of  the  Appel- 
late Court  except  where  the  validity  of  a  statute  is 
involved.'*  Ciiy  of  Hammond  v.  New  Yorhy  etc.,  R. 
Co.y  126  Ind.  597.  In  this  court  the  judgment  of  the 
circuit  court  was  reversed,  and  a  part  of  the  mandate  was 
that  the  court  below  render  judgment  for  the  city  for  such 
amount  as  the  court  might  deem  proper  upon  the  evidence, 
not  exceeding  $100.  City  of  Hammond  v.  New  Vorky  etc., 
R.  Co.,  5  Ind.  App.  526,  538.  The  Supreme  Court  in  trans- 
ferring the  cause,  for  the  reason  that  it  was  an  action  for  the 
recovery  of  money,  cited  Parker  v.  Indianapolis  National 
Bank,  126  Ind.  595,  and  Baker  v.  Oroves,  126  Ind.  593,  in 
both  of  which  the  action  of  the  Supreme  Court  in  transfer- 
ring to  the  Appellate  Court  was  referred  to  the  clause  of  the 
statute  relating  to  this  court  which  gave  it  jurisdiction  of  "all 
cases  for  the  recovery  of  money  only,"  etc. 

In  Boardj  etc,  v.  Binford,  70  Ind.  208,  the  cause  origin- 
ated before  a  board  of  county  commissioners,  the  amount  in 
controversy  being  $24.  The  court  refused  to  dismiss  the 
appeal,  basing  ita  right  to  retain  jurisdiction  upon  the  stat- 
utory provision  of  March  14th,  1877:  "Appeals  may  be 
taken  from  the  circuit  courts  and  superior  courts,     *     *     * 
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by  either  party,  from  all  final  judgments,  except  in  actions 
originating  before  a  justice  of  the  peace  or  mayor  of  a  city, 
where  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  fifty  dollars."  The  court  said :  "This 
case  did  not  originate  before  a  justice  of  the  peace  or  the 
mayor  of  a  city;  hence,  by  the  unequivocal  terms  of  the 
statute,  an  appeal  lies  to  this  court,  though  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  does  not  exceed 
fifty  dollars." 

Berkey  v.  City  of  Elkharty  141  Ind.  408,  was  a  cause 
which  originated  in  a  city  court.  The  judgment  of  the 
circuit  court  was  in  favor  of  the  plaintiff  for  $10.  On  ap- 
peal by  the  defendant  to  the  Supreme  Court,  the  cause  was 
transferred  to  this  court. 

In  Toum  of  North  Manchester  v.  Oustaiy  132  Ind.  8, 
the  appellant  was  the  plaintiff  and  sought  to  recover  $20  for 
violation  of  its  ordinance,  the  action  being  one  commenced 
before  a  justice  of  the  peace.  The  Supreme  Court  dismissed 
the  appeal. 

Lake  Eriey  etc.y  R.  Co.  v.  City  of  NohlesvUley  15  Ind. 
App.  697,  was  an  action  to  recover  a  penalty  for  violation  of 
a  city  ordinance  forbidding  the  running  of  trains  within 
the  corporate  limits  at  a  rate  of  speed  exceeding  six  miles  an 
hour.  It  appears  from  the  record  of  the  cause  that  the  ac- 
tion was  commenced  before  the  mayor  of  the  city,  and  from 
the  judgment  rendered  in  this  court  against  the  defendant 
for  the  sum  of  $5  and  costs  the  defendant  appealed  to  the 
circuit  court  of  Hamilton  county  whence    the  veime  was 

■ 

changed  to  the  Clinton  Circuit  Court,  by  which  judgment 
was  rendered  against  the  defendant  for  $5  and  costs.  From 
this  judgment  the  defendant  appealed  to  the  Supreme  Court, 
and  at  its  May  term,  1896,  that  court  transferred  the  cause 
to  this  court,  where  it  was  decided  upon  its  merits,  the  judg- 
ment of  the  Clinton  Circuit  Court  being  affirmed. 

In  Lake  Erie^  etc,  R,  Co,  v.  City  of  Noblesvilhj  16  Ind. 
App.  20,  the  action  originated  before  a  mayor,  and  in  the 


MAY  TEEM,  181)0— Vol.  23.  147 

Lewis  V.  Albertaon. 

circuit  court  the  judgment  was  in  favor  of  the  plaintiff  for 
$20.  The  appeal  was  taken  by  the  defendant  to  the  Su- 
preme Court,  and  by  that  court,  at  its  May  term,  1896,  the 
cause  was  transferred  to  this  court,  by  which  the  judgment 
was  affirmed. 

Ridge  v.  City  of  Crawfordsville^  4  Ind.  App.  513,  was 
an  appeal  by  the  defendant  in  an  action  which  originated  be- 
fore a  mayor,  the  judgment  of  the  circuit  court  being  in 
favor  of  the  plaintiff  for  $10  and  costs.  This  court  dis- 
missed tlie  appeal.  The  court  said:  "§632  R.  S.  1881,  pro- 
vides for  appeals  to  the  Supreme  and  Appellate  Courts  from 
all  final  judgments  of  circuit  and  superior  courts,  except  in 
cases  originating  before  a  mayor  or  justice  of  the  peace, 
where  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  fifty  dollars."  This  was  plainly  an 
oversight,  for  the  statute  to  which  reference  wa?  thus  made, 
as  already  observed,  was  enacted  long  before  the  creation 
of  the  Appellate  Court.  The  decision  is  plainly  in  conflict 
with  the  later  action  of  the  Supreme  Court  as  well  as  of  this 
court,  and  should  be  regarded  as  overruled. 

For  the  reasons  which  I  have  indicated,  I  am  constrained 
to  dissent  from  the  decision  of  the  majority  of  the  court 
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[Na  2,703.    FUed  May  34,  18iW.    Rehearing  denied  Oct.  97,  1880.] 

Apfellatb  Court. — Transfer  of  Cause  from  Supreme  Court, — CotuU- 
tutional  Question. — Waiver. — Where  an  appeal  from  a  judgment 
foreclosing  street  improvement  assessments  was  taken  to  the  Su- 
preme Court,  and  no  question  was  raised  as  to  the  constitutionality 
of  the  law  under  which  the  improvements  and  assessments  we^ 
made,  and  the  cause  was  transferred  to  the  Appellate  Court,  suoh 
question  will  be  deemed  to  have  been  waived,    pp.  14$,  150. 

Strbst  Improvements.— For«cto«wre  of  Assessments.— Complaint.— 
A  complaint  to  foreclose  street  improvement  assessments  need  not 
state  whether  the  proceedings  were  had  at  a  regular  or  special  meet- 
ing of  thecity  council,    p.  150, 
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Stbeet  iMFROYmuxsTS.— Foreclosure  of  A89e$9inenU,^Complaint.^ 
Plans  and  Speeifieations.— It  is  not  necessary  to  make  the  plans 
and  specifications  for  the  improvement  of  a  street  a  part  of  the  com- 
plaint in  an  action  to  foreclose  an  assessment,    p,  ISO. 

SAUK.-^Foreclosure  of  Assessment, — Complaint. — Title  to  Street, — A 
complaint  to  foreclose  an  assessment  for  street  improvements  need 
not  allege  that  the  city  had  title  to  the  street    pp.  ISO,  ISl. 

Same. — Foreclosure  of  Assessments. — Complaint — Contract. — In  an 
action  to  foreclose  an  assessment  for  street  improvements  the 
assessment  is  the  foundation  of  the  action,  and  the  contract  for  .the 
improvements  need  not  be  made  part  of  the  complaint,    p.  161. 

Same. — Time  in  which  Work  was  Done. — Notice.— A  reply  in  an  action 
to  foreclose  street  improvement  assessments  alleging  that  plaintiff 
entered  upon  the  work  of  improving  the  street  in  a  certain  month 
and  year,  employing  a  large  number  of  men  and  teams,  and  that 
•defendailt  lived  on  the  street  improved,  within  plain  view  of  the 
same,  and  of  the  work,  sufficiently  states  the  time  when  the  work 
was  done,  and  knowledge  of  defendant  regarding  the  work. 
pp.  15-2,  15S. 

Judges.  ^SpccuiZ  Judge. — Appointment. — When  Need  Not  Be  in  Writ- 
ing.— When  the  person  called  to  try  the  cause  on  change  of  venue 
is  a  duly  qualified  and  elected  judge  of  another  circuit,  a  written 
appointment  is  not  necessary,    pp.  163^  ISJ^. 

Courts.— ^d/oumed  Term.-^Presumption  as  to  Regularity .-^It  will 
be  presumed  in  the  absence  of  any  showing  to  the  contrary  that  the 
time  for  holding  an  adjourned  term  of  court  was  properly  fixed  by 
the  regular  judge,  and  due  notice  given  thereof,    p.  15^. 

Same. — Adjourned  Term. — Special  Judge.— Appointment. — Jurisdic- 
tion.— Waiver  of  Otjections,— -Where  a  special  judge  was  appointed 
to  try  a  cause  at  an  adjourned  term,  and  defendant  appeared  and 
filed  demurrer,  on  separate  days,  and  thereafter  objected  to  the  juris- 
diction, solely  upon  the  ground  that  the  adjourned  term  was  not 
regularly  called,  such  action  amounted  to  a  waiver  of  any  objection 
as  to  the  regularity  of  appointment,    p.  154- 

Saue. —Special  Judge.— Jurisdiction.— ObJectum.—Waiver.-^An  ob- 
jection to  the  jurisdiction  of  the  court  is  waived  where  the  party  in 
the  same  motion  asked  for  a  continuance,    p.  154. 

Appeal  and  Error.  ~i2ecord.— A  specification  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial  presents  no  question 
where  the  motion  is  not  in  the  record,    p.  165. 

Street  Improvements. — Resolution.— K  resolution  for  street  improve- 
ments may  embrace  more  than  one  street,    pp.  155,  15G. 

Appeal  and  Error. — Assignment  of  Error. — Overruling  Motion  for 
Judgment. — An  assignment  of  error  that  the  court  erred  in  overrul- 
ing defendant's  motion  for  judgment  in  her  favor  presents  no 
question,    p.  157. 
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Street  Impbovbmsnts.— foreclosure  of  .Assessment. — Complaint^ 
In  a  complaint  to  foreclose  street  improvement  assessments  it  is  not 
necessary  to  set  out  in  detail  all  of  the  proceedings  of  the  common 
council  relative  to  the  improvement,    pp.  157-161. 

^AM&.—Foredosvre  of  Assessments. — Complcdnt.^^A.  complaint  to 
foreclose  street  improvement  assessments  need  not  allege  a  previous 
demand,    pp,  158, 159. 

Sake. — Foreclosure  of  Assessments. — Complaint. — A  complaint  to 
foreclose  street  improvement  assessments  need  not  specifically 
allege  that  the  assessments  were  due,  where  the  allegations  showed 
that  the  assessments  were  made,  and  the  time  for  payment,  as  pro- 
vided by  statute,  had  passed,    p.  159. 

Same. — Notice. — Notice  of  the  time  when  property  owners  along  the 
line  of  the  proposed  street  improvement  could  make  objections  to 
the  necessity  of  the  construction  thereof  is  unnecessary,    p.  159. 

Practice. — Harmless  Error. — The  overruling  of  a  demurrer  to  a 
pleading  is  not  material  where  the  facts  necessary  to  a  recovery  are 
found  in  the  special  finding  of  facts,    p.  160. 

From  the  Lawrence  Circuit  Court.     Affirmed. 

John  D.  Alexander,  James  H.  Willardy  R.  W.  McBride 
and  C.  S.  Denny,  for  appellant. 

T.  J.  Brooks,  W.  F.  Brooks,  B.  K.  Elliott  and  W.  F. 
Elliott,  for  appellees. 

CoMBTOOK,  J. — Appellees  instituted  this  action  to  foreclose 
a  lien  for  improvement  of  H  street  in  the  city  of  Bedford. 
At  the  request  of  appellant  the  court  made  a  special  finding 
of  facts  and  stated  conclusions  of  law  thereon.  Upon  such 
conclusions  judgment  was  rendered  in  favor  of  appellees. 

The  cause  was  appealed  to  the  Supreme  Court.  The  able 
and  elaborate  brief  of  appellant  filed  in  that  court  did  not 
question  the  constitutionality  of  the  law  under  which  the  im- 
provements and  assessments  in  question  were  made.  The 
action  being  for  the  enforcement  of  a  lien  of  purely  statu- 
tory origin,  and  the  amount  not  exceeding  $3,500,  the  Su- 
preme Court,  under  the  statute,  transferred  the  cause  to  this 
court.  In  their  reply  brief,  filed  since  such  transfer,  appel- 
lant discusses  the  constitutional  question.  Having  failed  to 
present  the  question  in  the  only  tribunal  having  jurisdiction, 
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in  the  tribunal  of  her  own  selection,  for  the  purpose  of  this 
appeal,  it  must  be  deemed  to  have  been  waived.  As  said  by 
Rheinhard,  J.,  speaking  for  the  court  in  Town  of  Andrews 
V.  SellerSy  11  Ind.  App.  801,  303 :  "At  all  events,  the  order 
of  transfer  settles  the  question  of  jurisdiction  in  favor  ol 
this  court." 

We  will  pass  upon  the  questions  discussed  of  which  thia 
court  has  jurisdiction  in  the  order  in  which  they  are  pre- 
sented. In  her  original  brief  appellant  first  discusses  the 
second  error  assigned,  viz.,  the  overruling  of  appellant's  mo- 
tion to  require  appellees  to  make  their  complaint  more  spe- 
cific. This  motion  set  out  seventeen  specifications.  We  will 
consider  those  only  that  are  discussed. 

The  second  request  asked  that  the  complaint  be  made  to 
state  whether  the  various  actions  taken  by  the  conmion  coun- 
cil of  the  city  of  Bedford  were  had  and  taken  at  a  regular  or 
a  special  meeting  of  the  council,  and  if  at  a  special,  what  was 
the  purpose  of  the  meeting.  Appellant  cites  no  authority 
requiring  such  proceedings  to  have  been  had  at  a  regular 
meeting. 

The  third  (numbered  fourth  in  appellant's  brief)  asked 
that  the  complaint  state  when  the  plans  and  specifications 
referred  to  therein  were  adopted,  and  to  make  a  copy  of 
them  exhibits. 

In  Dugger  v.  HichSy  11  Ind.  App.  374,  the  court  held 
that  plans  and  specifications  are  no  part  of  the  cause  of 
action. 

The  fifth  request  (numbered  sixth  in  appellant's  brief) 
asked  that  the  complaint  be  made  to  show  what  title  to  the 
street,  if  any,  the  city  of  Bedford  had  at  the  time  of  tho 
adoption  of  the  resolution  for  the  improvement  (August 
7,  1894),  and,  if  it  had  title,  to  state  the  width  of  the  street 
so  owned.  If  there  was  a  public  street  in  the  city  of  Bed- 
ford of  the  name  designated  in  the  resolution,  its  width  and 
the  title  were  not  material  in  this  action.  Dugger  v.  Tlirksy 
supra,  Elliott  on  Roads  and  Streets,  at  page  .*>S0,  says:  "If 
*     *     *     the  local  authorities  were  attempting  to  construct 
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a  road  or  street  over  property  where  they  had^  neither 
acquired  nor  could  lawfully  acquire  the  right  to  lay.  out  a 
road  or  street,"  the  property  owner  "might,  if  he  moved  in 
time  and  in  an  appropriate  way,  prevent  the  enforcement 
of  the  assessment  against  his  property.  But  if  he  should 
dela}'  until  after  the  work  had  been  done,  he  could  not 
succeed." 

The  eighth  and  ninth  requests  ask  that  the  complaint  state 
the  date  at  which  the  common  council  ordered  the  bids  to  be 
received,  (he  date  at  wl^ich  the  contract  mentioned  in  the 
complaint  was  entered  into  between  the  city  and  appellant, 
and  the  nature  and  terms  of  the  contract,  and  what  were  the 
specifications  of  the  same  in  full.  The  contract  need  not  be 
made  a  part  of  the  complaint ;  the  assessment  is  the  founda- 
tion of  the  action.  Dugger  v.  HickSy  supra.  The  com- 
plaint shows  that  the  contract  was  awarded  to  plaintiff  on 
November  20,  181)4,  and  that  plaintiff  has  improved  said 
street  in  all  things  complying  with  the  resolution  and  order 
of  improvement,  and  that  on  the  3rd  of  September,  1895, 
the  improvement  was  accepted  by  the  city  engineer  and  the 
common  council  from  the  plaintiff,  aud  the  city  engineer  was 
ordered  by  said  council  to  make  and  report  a  final  estimate 
of  the  cost  of  said  improvement,  as  by  statute  provided;  that 
on  the  10th  of  September,  1895,  the  engineer  reported  to  the 
council  a  final  estimate,  which  was  filed,  and  referred  to  an 
appropriate  committee,  etc.  When  approved,  this  estimate 
became  an  assessment.  New  Albany  Qa^y  etCy  Co.  v. 
CrumbOy  10  Ind.  App.  360. 

The  sixteenth  request  (numbered  seventeen  in  appellant's 
brief)  asks  that  ihe  contract  and  specifications  be  made  a  part 
of  the  complaint  as  an  exhibit.  In  actions  of  this  kind  it  is 
not  necessary  in  the  complaint  to  set  out  all  the  details  of  the 
work.  Dugger  v.  HickSy  supra.  The  complaint  alleges 
that  the  plans  and  specifications  were  on  file  in  the  office  of 
the  city  engineer.  Appellant  had  access  to  them.  Appel- 
lant was  not  prejudiced  by  the  rulings  of  the  court  on  the 
i^otion  to  make  more  specific.     Courts  will  require  a  com- 
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plaint  to  be  made  more  definite  and  certain  when  the  precise 
naturQ  of  the  chaise  is  not  apparent  The  complaint  is  suffi- 
ciently certain  and  definite  to  make  the  charge  apparent 
Alleman  v.  Wheeler^  101  Ind.  141. 

The  sixth  specification  of  error  questions  the  action  of  the 
court  in  overruling  the  demurrer  to  the  amended  second 
paragraph  of  reply.  .  The  objection  made  to  this  paragraph 
is  that  it  does  not  state  the  time  of  the  beginning  of  the  work 
nor  any  fact  which  shows  knowledge  on  the  part  of  the  de- 
fendant (appellant)  regarding  it.  It  does  not'  appear  from 
the  record  that  a  demurrer  was  filed  to  this  pleading.  A 
demurrer  was  filed  to  the  original  second  paragraph,  but 
yet  we  think  it  sufficient  to  withstand  a  demurrer.  It  was 
pleaded  as  an  estoppel.  It  states  that  the  plaintiffs  entered 
into  the  contract  for  the  improvement  of  H  street  in  the  city 
of  Bedford,  as  set  out  in  the  complaint;  that  all  the  pro- 
ceedings ^Tiad  been  had  and  done"  by  the  common  council  of 
said  city  as  set  out  in  said  complaint.  That  under  and  by 
virtue  of  said  contract  "the  plaintiffs  entered  upon  said  street 
and  the  work  of  improving  the  same  according  to  their  said 
contract,  and  under  theu  direction,  supervision,  and  control  of 

the  city  civil  engineer  of  said  city,  on  the day  of  March, 

1896.  That  they  employed  a  large  number  of  teams,  men, 
tools,  implements,  etc.,  continuously  on  said^street  until  the 
3rd  day  of  September,  1895,  when  the  same  was  completed, 
and  was  accepted  by  the  city  civil  engineer  and  common 
council  of  said  city.  That  in  the  improvement  of  said  street, 
in  labor,  material,  and  other  necessary  expenses,  they  ex- 
pended the  sum  of  $20,000.  The  defendant,  during  all  the 
times  named  in  said  complaint,  and  all  the  times  during 
which  said  proceedings  were  had  and  the  work  thereunder 
lud  under  said  contract  was  being  done  and  performed,  lived 
in  the  city  of  Bedford,  on  said  street,  within  plain  view  of  th? 
Rame,  and  of  the  work  aforesaid,  saw  the  same  was  being 
done,  had  knowledge  of  the  same,  saw  the  said  work  and  im- 
provement going  on,  saw  said  expenditures  being  made,  had 
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fuQ  and  complete  knowledge  of  the  same,  made  no  objection 
whatever  to  said  improvement,  to  said  work,  its  order  by  the 
council,  the  beginning  of  the  same,  or  its  prosecution.  Plain- 
tifis  say  that  they  have  fully  done  and  performed  all  the  con- 
ditions of  said  contract  with  said  city  /n  good  faith,  believing 
that  said  proceedings  were  valid  and  regular,  and  knowing  of 
no  objection  on  the  part  of  this  defendant,  or  any  other  per- 
son to  said  proceedings,  to  said  contract,  or  the  improvement 
thereuhder,  or  that  the  same  were  irregular.  Wherefore 
plaintiffs  demand  judgment. '^  This  paragraph  is  certainly 
good  so  far  as  any  objections  are  pointed  out  by  appellant. 

Appellant  discusses  the  seventh  and  ninth  specifications  of 
errors  together.  The  seventh  challenges  the  action  of  the 
court  in  overruling  appellant's  objection  to  the  jurisdiction 
of  the  court,  and  a  motion  for  the  continuance  of  the  cause. 
The  ninth  challenges  the  action  of  the  court  in  overruling 
her  motion  in  arrest  of  judgment.  In  support  of  the  seventh 
specification,  appellant  claims  that  Judge  Hefron,  before 
whom  the  cause  was  tried,  had  no  authority  to  act,  and  that 
the  adjourned  term  was  illegal  because  called  by  a  special 
judge.  Appellant's  original  brief,  in  which  these  alleged 
errors  are  discussed,  was  written  before  the  transcript  was 
amended  under  the  writ  of  ceriiorari.  Some  of  the  ob- 
jections do  not  apply  to  the  record  as  amended.  The  record 
shows  that  on  the  30th  day  of  Xovember,  1896,  Judge  Mar- 
tin (the  regular  judge)  being  disqualified,  appointed  S.  B. 
Voyles,  judge  of  the  forty-second  judicial  circuit  of  Indiana, 
special  judge  to  try  this  cause.  On  December  7,  1896, 
Judge  Hefron  of  the  forty-ninth  judicial  circuit  was  ap- 
pointed to  try  it,  the  record  of  appointment  being  signed  by 
Judge  Martin  and  Judge  Voyles.  An  adjourned  term  was 
thereafter  ordered,  beginning  December  21,  1806,  during 
which  the  trial  of  said  cause  was  to  be  held  by  said  Hefron, 
Judge  as  aforesaid,  and  the  clerk  of  the  court  was  ordered 
and  did  give  notice  of  the  holding  of  the  adjourned  term  by 
publication  one  week  each  in  a  daily  and  weekly  newspaper 
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of  general  circulation  printed  in  said  county  of  Lawrence, 
signed  by  William  H.  Martin,  Judge.  It  thus  appears  that 
the  adjourned  term  was  called  by  the  regular  judge;  that  the 
record  of  appointment  of  Judge  Hef ron  and  the  order  for  the 
adjourned  term  were  signed  by  the  regular  judge.  It  is  ob- 
jected that  there  is  no  written  appointment  shown  for  either 
Judge  Voyles  or  Judge  Hefron.  The  amended  transcript 
shows  the  appointment  of  Judge  Voyles  on  the  30th  of  No- 
vember, 1896;  that  on  the  7th  of  December,  1896,  the  cause 
was  set  for  trial  before  Judge  Hefron  in  an  order  signed  by 
Judge  Martin  and  Judge  Voyles.  So,  in  addition,  the  record 
shows  that  Judges  Voyles  and  Hefron  were  judges  of  othe^ 
circuit  courts  of  Indiana.  A  written  appointment  is  not  neces- 
sary when  the  person  called  to  try  the  cause  upon  change  of 
venue  is  a  duly  qualified  and  elected  judge  of. another  circuit. 
Wood  V.  Franklin,  97  Ind.  117;  §419  Burns  1894. 

As  heretofore  stated,  the  record  shows  that  the  time  for 
holding  the  adjourned  term  was  properly  fixed  by  the  regu- 
lar judge,  and  due  notice  given,  facts  which  would  be  pre- 
sumed in  the  absence  of  a  showing  to  the  contrary.  Wood 
V.  Franklin^  97  Ind.' 117;  §1448  Burns  1894;  State  v.  Me- 
Quire,  53  Iowa  165,  4  N.  W.  886;  State  v.  Sachs,  3  Wash. 
496,  29  Pac.  446;  1  Elliott's  Gen.  Prac.  §227.  But  if  the 
objections  to  the  appointment  of  Judge  Hefron  were  valid, 
we  think  they  were  waived.  All  objections  to  a  special  judge 
must  be  made  seasonably  and  promptly.  Appellant  ap- 
peared and  filed  demurrers  on  separate  days,  and  thereafter 
objected  to  the  jurisdiction  solely  upon  the  ground  that  the 
adjourned  term  was  not  regularly  called.  This  was  a  waiver 
of  any  objection  as  to  the  regularity  of  the  appointment.  In 
the  same  motion  they  asked  for  a  continuance.  This  was  a 
waiver  of  the  objection  to  the  jurisdiction.  Sargent  v. 
Flaid,  90  Ind.  501 ;  Bucklin  v.  Strickler,  32  Neb.  602,  49 
N.  W.  371;  St.  Louis,  etc,  R.  Co.  v.  McBride,  141  U.  S. 
127,  11  Sup.  Ct.  982;  Landon  v.  Cornet,  62  Mich.  80,  28 
N.  ^y,  788;  2  Elliott's  Oon.  Pmo.  474;  Llllie  v.  Trentman, 
130  Ind.  16,  20j  and  authorities  there  cited. 
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The  eighth  specification  of  errors  stated  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial.  It 
presents  no  question,  for  the  motion  is  not  in  the  record. 

The  tenth  specification  is  that  "the  court  erred  in  its  con- 
clusions of  law  on  the  facts  found."  Upon  this  alleged  error 
appellant  states  that  "the  special  findings  taken  together'' 
show  that  the  improvement  was  a  double  one,  of  two  streets, 
not  a  single  one,  or  of  one  street,  as  the  statute  contemplates.'' 
The  special  findings  show  that  the  common  council,  on  the 
3rd  day  of  July,  1894,  by  more  than  a  two-thirds  vote, 
adopted  a  resolution  declaring  that  it  was  necessary  to  im- 
prove n  street  in  said  city  from  the  south  line  of  15th 
street  south  to  the  corporation  line;  also  to  improve  I 
street;  that  notice  of  the  passage  of  said  resolution  and  notice 
to  property  owners  that  objection  to  such  improvement  would 
be  heard  was  duly  given;  that  on  the  7th  of  August,  1894, 
a  resolution  was  duly  adopted  ordering  that  H  street  in 
said  city  be  improved  from  the  south  line  of  15th  street  south 
to  the  corporation  line,  and  that  I  street  be  improved  from 
the  south  line  of  16th  street  south  to  the  corporation  line, 
both  streets  to  be  improved  by  grading,  macadamizing,  gut- 
tering and  laying  sidewalks,  in  accordance  with  the  general 
plans  and  specifications  theretofore  adopted,  and  then  on  file 
in  the  office  of  the  city  civil  engineer,  and  to  be  done  at  the 
cost  and  expense  of  the  lots  and  parts  of  lots  and  lands  abut- 
ting on  the  improvement  on  said  street,  in  proportion  to  the 
number  of  lineal  feet  fronting  on  said  improvements,  except 
cost  of  streets  and  alley  intersections.  We  see  no  reason,  and 
none  is  stated  by  appellant,  why  one  resolution  may  not  pro- 
vide for  the  improvement  of  two  streets.  Adams  Co.  v.  City 
of  Quincy,  130  111.  566,  22  X.  E.  624;  Payne  v.  Village 
of  South  Springfield,  161  El.  285,  44  IS".  E.  105;  Mayor  v. 
Weed,  96  Ga.  670,  23  S.  E.  900;  Kirkland  v.  Board,  etc., 
142  Ind.  123. 

In  the  case  of  Mayor  v.  Weed,  supra,  it  is  said:  "The 
power  conferred  by  this  act  is  legally  exercised,  whether 
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separate  ordinances  be  passed  for  each  street  intended  to  be 
improved,  or  whether  the  improvement  of  several  streets  be 
provided  for  in  one  ordinance.  The  passage  of  the  ordinance 
is  simply  the  evidence  that,  according  to  the  discretion  vested 
in  the  mayor  and  aldermen,  the  improvement  of  the  street 
or  streets  covered  thereby  is  necessary  to  the  welfare  of  the 
city,  and  we  know  of  no  reason  why  this  declaration  may  not 
as  well  be  made  by  a  single  ordinance  to  cover  a  number  of 
streets,  the  improvement  of  which  in  the  judgment  of  the 
city  council  is  necessary,  as  it  could  be  made  to  cover  only  a 
single  street.  The  power  to  pass  an  ordinance  for  the  im- 
provement of  any  of  the  streets  of  the  city  includes  the  power 
to  improve  any  number  of  the  streets.  AVe  think,  therefore, 
that  the  objection  to  the  ordinance,  upon  the  ground  that  it 
contemplated  the  improvement  of  more  than  a  single  street 
and  was  consequently  illegal  and  contrary  to  the  charter 
power,  is  without  merit."  The  contract  for  11  street  was  let, 
and  the  assessments  for  H  street  were  made  separately  for 
that  street.  The  work  in  such  case  may  be  let  on  separate 
contracts  even  where  the  improvement  is  of  a  single  street. 
Eyerman  v.  Blakesley,  13  Mo.  App.  407;  Kemper  v.  King^ 
11  Mo.  App.  116. 

In  this  connection  appellant  states  that  there  is  no  finding 
of  estoppel.  If  the  proceedings  were  valid,  the  assessment 
was  properly  enforced  whether  there  was  an  estoppel  or  not. 
It  is  found,  however,  that  the  defendant  Helen  N.  Lewis 
lived  on  said  H  street  in  the  city  of  Bedford,  and  had  full 
knowledge  of  the  prosecution  of  said  work  from  its  com- 
mencement to  its  completion.  It  is  found  that  the  con- 
tractor began  the  work  "on  the  1st  day  of  April,  1895.  and 
completed  the  same  about  the  20th  day  of  August,  1895." 
The  facts  thus  found  we  think  sufficient  to  estop  appellant 
from  attacking  collaterally  the  regularity  of  the  proceedings. 
Boards  eicy  v.  Plotner,  149  Ind.  116;  New  Albany  Oas,  etc.y 
Co.  V.  CrumhOy  10  Ind.  App.  860;  Ross  v.  Stackhousey  114 
Ind.  200,  205. 
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The  eleventh  specification  of  the  assignment  of  errarSy 
that  the  court  erred  in  overruling  defendant's  motion  -for 
judgment  in  her  favor,  presents  no  question.  SmUh  v. 
Davidson^  45  Ind.  306;  Peden^  Adm.y  v.  King,  30  Ini  181. 

It  is  claimed  also  that  the  findings  of  facts  (numbers 
eighteen,  nineteen,  twenty,  twenty-one,  twenty-two,  and 
twenty-three)  show  conclusively  that  the  city  never  acquired 
title  to  all  of  H  street.  It  appears  from  the  special  find- 
ings that  H  street  was  a  public  street  of  said  city,  and 
that  appellant's  property  abutted  upon  the  part  improved. 
The  portion  of  the  street  referred  to  was  a  strip  of  ground 
about  thirty-two  feet  wide  extending  along  H  street;  it  is 
not  contended  that  appellant's  property  abutted  on  this  strip. 
It  had  been  used  as  a  public  street  since  1890.  If  the  city 
did  not  own  the  fee,  it  still  might  improve  the  street.  Ap- 
pellant's property  abutted  on  the  portion  improved;  and  if 
another  part  of  the  street  was  improved  ta  which  the  city  did 
not  own  the  fee,  appellant  would  have  no  right  to  complain. 
To  defeat  the  improvement  it  would  be  necessary  to  show 
that  the  title  could  not  be  acquired.  Elliott's  Koads  and 
Streets,  380;  Jachson  v.  Smith,  120  Ind.  520. 

The  twelfth  specification  is  that  the  record  of  the  judg- 
ment is  not,  as  appears  from  the  record,  signed  by  the  judge 
trying  the  cause  and  rendering  the  judgment.  This  speci- 
fication is  not  well  taken  for  the  reason  that  the  return  to 
the  certiorari  shows  that  Judge  Hefron  tried  the  cause  and 
signed  the  judgment. 

In  the  foregoing  rulings  complained  of  we  find  no  error 
for  which  the  judgment  of  the  trial  court  should  be  reversed. 
It  remains  only  to  consider  the  third  specification  of  error 
which  challenges  the  sufficiency  of  the  complaint.  It  is  ob- 
jected first,  that  it  does  not  show  the  adoption  of  a  resolu- 
tion declaring  the  necessity  for  the  proposed  improvement, 
and  stating  the  kind,  size,  and  location,  and  designating 
points  terminal  as  required  by  §4289  Bums  1894.  Said 
section  reads  as  follows:     "AVhenever  cities  or  incorporated 
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towns  subject  to  the  provisions  of  this  act  shall  deem  it  neces- 
sary to  construct  any  sewer,  or  make  any  of  the  alley  or  street 
improvements  in  this  act  mentioned,  the  council  or  board  of 
trusteefl  shall  declare  by  resolution  the  necessity  therefor,  and 
shall  state  the  kind,  size,  location  and  designate  the  terminal 
points  thereof,  and  notice  for  ten  days  of  the  passage  of  such 
resolution  shall  be  given  for  two  weeks  in  some  newspaper 
of  general  circulation  published  in  such  city  or  incorporated 
town  if  there  be  any,  and  if  there  be  not  such  paper,  then  in 
some  such  paper  printed  and  published  in  the  county  in 
which  such  city  or  incorporated  town  is  located.  Said  no- 
tices shall  state  the  time  and  place,  when  and  where  the 
property  owners  along  the  line  of  said  proposed  improvement 
can  make  objections  to  the  necessity  for  the  construction 
thereof." 

After  averring  that  the  council  adopted  a  resolution  or- 
dering that  H  street  be  improved  from  the  south  line  of 
15th  street  to  the  south  corporate  limits  of  said  city  by  grad- 
ing, macadamizing,  and  guttering  the  street,  and  laying  off 
sidewalks  thereon,  according  to  the  plans  and  specifications 
theretofore  adoptod,  the  complaint  avers  that  on  the  3rd  day 
of  July,  1894,  the  common  council  had  declared  the  nece.-jsity 
of  making  such  improvement.  It  does  not  appear  that  the 
resolution  contAined  more  than  the  declaration  of  necessitv. 
The  character  of  the  improvement  was  sufficiently  stated. 
The  assessment  and  not  the  resolution  was  the  foundation  of 
this  action.  The  resolution  was  not,  therefore,  necessarily 
a  part  of  the  complaint  "The  issue  to  be  tried  was"  as  said 
by  our  Supreme  Court  in  Ross  v.  Stdchhouse^  114  Ind.  205, 
(an  action  to  enforce  a  lien  for  street  improvements) 
"whether  or  not,  in  ordering  the  work  and  letting  the  con- 
tract, the  common  council  proceeded  imder  color  of  the 
statute,  w^hether  the  work  has  been  done  in  whole  or  in 
part  according  to  the  contract,  and  whether  an  estimate  has 
been  duly  made  of  the  work."  The  decisions  in  cases  of  this 
diaracter  have  not  held  that  all  the  detail  of  the  actions  of 
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the  common  council  ahonld  be  set  out  in  the  complaint. 
Second,  that  it  does  not  show  any  sum  due,  and  does  not  al- 
lege a  demand.  A  demand  is  not  necessary.  Myers  v.  In- 
dianapolis  Union  R.  Co,,  12  Ind.  App.  170;  Sloan  v. 
Fauroij  11  Ind.  App.  689.  The  complaint  does  not  in  terms 
allege  that  the  assessment  was  due,  but  the  statute  fixes  the 
time  when  assessments  are  due.  The  allegations  showed  the 
assessment  made,  and  that  the  time  for  payment  had  passed, 
and  appellant  had  refused  to  pay  them.  Third,  because  it 
does  not  show  that  any  notice  of  the  passage  of  any  such  reso- 
lution was  given  as  required  by  said  section.  Fourth,  because 
the  only  notice  which  the  complaint  shows  was  given  was  a 
notice  of  the  intention  to  make  certain  improvement,  instead 
of  the  passage  of  the  resolution  of  necessity  as  required  by 
law.  Fifth,  because  it  does  not  show  that  any  notice  was 
given  of  time  when  property  owners  along  the  line  of  the 
proposed  improvement  could  make  objection  to  the  necessity 
for  the  construction  thereof.  Such  notice  has  been  held  to 
be  unnecessary.  Barber  Asphalt  Co.  v.  Edgerton,  125  Ind. 
455,  464;  Bozarth  v.  McGUlicuddy,  19  Ind.  App.  26,  35; 
Pittsburghy  etc.,  R.  Co.  v.  Hays,  17  Ind.  App.^  261.  See, 
also,  Hughes  v.  Parker^  148  Ind.  692.  Sixth,  because  the 
complaint  does  not  show  the  making  of  the  report  by  the  city 
civil  engineer  which  furnished  the  necessary  data  for  the  as- 
sessment, as  required  by  §4293  Bums  1894.  The  complaint 
alleges  that,  after  the  completion  of  the  work  and  its  accept- 
ance by  the  city  civil  engineer  and  the  common  council,  the 
engineer  was  ordered  to  make  and  report  a  final  estimate  ^»f 
the  cost  of  said  improvement  as  by  statute  provided;  that  on 
the  10th  of  September  the  engineer  reported  his  final  esti- 
mate; that  it  was  by  the  common  council  referred  to  an  ap- 
propriate committee  for  consideration,  and  the  council  gave 
notice  for  two  weeks  by  publication  in  the  Bedford  Mail,  a 
newspaper  of  general  circulation  published  in  paid  city,  that 
hearing  would  be  had  on  said  estimate  before  said  committee 
on  the  28th  of  September,  1895,  at  the  council  chamber.  On 
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said  day  said  committee  met  and  considered  said  estimate, 
and  reported  to  the  common  council  approving  the  adoption 
.of  the  same;  that  on  the  Ist  of  October,  1895,  the  council 
approved  and  adopted  said  estimate,  and  ordered  that  it  be  an 
assessment  against  lots  and  parts  of  lots  bounding  on  said 
improved  part  of  said  street,  and  that  said  assessment  be  for 
the  use  and  benefit  of  plaintiff.  A  copy  of  said  estimate  and 
assessment  is  made  a  part  of  the  complaint  as  Exhibit  A. 
This  exhibit,  which  is  to  be  read  as  a  part  of  the  complaint, 
sets  out  the  facts  touching  said  improvement  required  by  said 
§4293  Bums  1 894.  By  the  statute,  the  civil  engineer,  when 
the  work  is  completed,  is  required  to  make  a  final  estimate 
of  the  total  cost  thereof,  *  *  *  to  report  to  the  com- 
mon council  the  following  facts  touching  said  report,  the 
average  cost  per  ninning  foot,  etc.  This  report,  when  the 
estimate  is  approved,  becomes  the  assessment.  Notice  was 
given  that  the  assessment  would  be  ordered,  as  stated.  That 
which  is  called  estimate  in  the  complaint  contained  the  facts 
which  were  required  to  be  in  the  report.  The  council  gave 
notice  that  a  hearing  would  be  had  on  said  estimate.  The  esti- 
mate gave  the  information  the  report  would  have  given.  The 
appellation  given  this  work  of  the  civil  engineer,  the  us^e  of 
the  word  "estimate"  instead  of  "report,"  when  the  estimate 
contained  the  facts  required  in  the  report  cannot  be  con- 
sidered serious  error.  Besides,  it  has  been  held  by  the  Su- 
preme and  this  Court  that,  when  there  is  a  special  finding  of 
facts,  the  overruling  of  a  demurrer  to  pleadings  is  not  ma- 
terial, where  the  facts  necessary  to  a  recovery  are  found. 
Woodvard  v.  Mitchell^  140  Ind.  406;  Pape  v.  Randall^  18 
Ind.  App.  53. 

The  special  findings,  among  other  facts,  show  that  the 
common  council  adopted  general  plans  and  specifications  for 
the  improvement  of  streets,  alleys,  and  walks,  in  accordance 
with  which  all  improvements  should  thereafter  be  made, 
decided  that  the  improvomont  was  necessary,  adopted  a  reso- 
lution ordering  it  to  be  made,  gave  notice  by  proper  publi- 
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cation  "of  the  passage  of  such  resolution,  ♦  ♦  *  the 
necessity  for  the  improvement,"  and  notifying  the  property 
owners  that  objection  to  such  improvement  would  be  heard 
at  a  designated  time  and  place  in  said  city;  that  no  person 
appeared  to  make  objections  to  such  improvement.  "Un- 
less, therefore,  the  law  under  which  the  assessment  is  im- 
posed makes  no  provision  for  notice,  or  unless  the  proceed- 
ings under  which  the  proposed  improvement  is  to  be  made 
are  totally  void  for  want  of  the  observance  of  some  condition 
necessary  to  the  attaching  of  jurisdiction,  the  work  can  not 
be  arrested  at  any  stage;  and  in  any  event,  one  who  ac- 
quiesces, with  knowledge,  until  after  the  improvement  has 
been  completed,  cannot  escape  payment  for  the  actual  bene- 
fits received,  even  though  the  proceedings  turn  out  to  be 
void,  provided  the  contractor  proceeded  in  good  faith  and 
without  notice  from  the  property  owner.  He  can  not  enjoy 
the  benefits  and  escape  the  burden,  unless  he  interferes  or 
gives  notice  before  the  benefit  is  received.''  Ross  v.  Stack- 
house,  114  Ind.  200. 

It  is  stated  in  appellee's  brief  that  the  complaint  under 
consideration  is  modeled  on  the  complaint  in  Van  Sickle  v. 
BeJknapy  129  Ind.  558.  An  examination  of  the  complaint 
in  that  case  as  set  out  in  the  opinion  supports  the  statement. 
It  is  a  suit  to  enforce  a  lien  for  a  street  improvement.  The 
complaint  before  us  contains  all  the  averments  and  others 
set  out  in  the  case  referred  to,  except  that  of  demand.  The 
court,  by  Elliott,  J.,  said:  "It  is  our  judgment  that  the 
complaint  states  facts  entitling  the  appellee  to  a  lien.  It 
shows  compliance  with  all  of  the  material  statutory  require- 
ments, and  this  is  sufficient.  It  is  never  proper  to  plead 
evidence  for  only  facts  are  to  be  averred."  The  court  prop- 
erly overruled  the  demurrer  to  the  complaint. 

The  material  jurisdictional  facts  are  substantially  averred 
in  the  complaint  and  found  in  the  special  findings.  Judg- 
ment affirmed. 

Vol.  23—11 
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WiLLARD  ET  AL.    V,    AlBERTSON  BT  AL. 

[No.  2,790.    Filed  May  24,  1899.    BehMring  denied  Oct  27, 1899.] 

PLBADuro.— Ifts^afce. — Words  and  P^rotM.— In  an  action  by  a  oon- 
traptor  to  foreclose  a  street  improvement  assessment,  an  allegation 
in  a  reply  that  plaintiff  '*did  not  enter  into  the  contract "  is  cor- 
rected  by  the  pleading  itself,  which  avers  that  he  began  the  im- 
provement on  d  certain  day  according  to  his  said  contract  pp.  16j9, 
16S, 

Street  Impboyembntb.— .FVirectomre  of  AaaewmenU.'-PUading.'-Es-- 
tqppd. — A  reply  by  a  contractor  in  an  action  to  foreclose  an  assess- 
ment for  street  improvements,  alleging  that  all  of  the  proceedings 
were  had  by  the  common  council,  and  all  notices  given  as  set  ont  in 
the  complaint,  that  he  performed  the  work  under  the  direction  of 
the  city  civil  engineer  ;  that  he  employed  a  large  number  of  men 
and  expended  a  large  sum  of  money  in  making  the  improvements, 
and  that  defendant  resided  in  the  city  and  street  in  which  the  im- 
provements were  made,  and  saw  the  work  going  on  and  made  no 
objection,  states  facts  sufficient  to  constitute  an  estoppel,  although 
the  reply  referred  to  certain  exhibits  as  being  filed  with  the  answer 
which  were  not  filed,    pp.  162 ^  163. 

Aff'Eal,  and  Error. — Record. — A  spedfioation  of  error  based  upon 
the  action  of  the  court  in  overruling  a  motion  for  a  new  trial  pre- 
sents no  question,  where  the  motion  is  not  in  the  record,   p.  16S.  ' 

m 

From  the  Lawrence  Circuit  Court.     Afprmed. 

John  D.  Alexander^  James  H.  WiUardy  R.  W.  McBride 
and  C.  S.  Denny ^  lot  appellants. 

T.  J.  Brooks,  W.  F.  Brooksy  B.  K.  Elliott  and  W.  F. 
Elliottf  for  appellees. 

CoMSTOCK,  J. — In  this  cause  there  are  several  specifica- 
tions of  error  not  assigned  and  not  passed  upon  in  Lewis  v. 
Albertsony  ante,  147. 

The  first  discussed  is  the  overruling  of  the  demurrer  to  the 
second  paragraph  of  reply.  This  paragraph  was  pleaded  as 
an  estoppel.  The  reply  avers  that  plaintiff  did  not  enter 
into  the  contract  for  the  street  improvement,  but  in  view  of 
the  whole  pleading,  which  avers  that  he  began  the  improve- 
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ment  on  the day  of  April,  1895,  according  to  his  said 

contract,  the  error  in  the  use  of  the  word  "nof*  is  so  obvious 
that  it  corrects  itself.  Appellants  claim  that  the  paragraph 
is  bad  because  it  is  a  reply  to  the  fifth  paragraph  of  answer 
and  refers  to  Exhibits  C  and  D  as  being  filed  with  that 
paragraph  of  answer,  when,  in  fact,  no  such  exhibits  were 
filed.  Said  paragraph  sets  out  facts  sufficient  to  constitute 
an  estoppel  without  the  erroneous  reference  to  the  exhibits. 
It  avers  that  all  the  proceedings  had  been  had  by  the  conunon 
council  and  all  notices  given  as  set  out  in  the  complaint;  that 
he  performed  the  work  under  the  direction  of  the  city  civil 
engineer  of  said  city;  that  he  employed  a  large  number  of 
men,  teams,  and  tools;  that  he  completed  the  same,  and  that 
it  was  accepted  by  the  city  civil  engineer  and  the  common 
council;  that  he  expended  $20,000  in  said  work;  that  the 
defendants  residea  in  the  city  of  Bedford,  on  said  street,  in 
plain  view  of  the  improvements,  and  saw  the  work  going 
on;  had  full  knowledge  of  the  same,  and  made  no  objection 
to  said  work  nor  the  order  of  the  common  council,  the  be- 
ginning of  the  same,  nor  its  prosecution;  that  plaintiff  took 
the  contract  in  good  faith  and  completed  the  work,  relying 
upon  the  legality  of  the  same,  and  knowing  of  no  objection 
of  said  parties,  following  the  direction  of  the  city  civil  engin- 
eer according  to  the  specifications.  These  averments  were 
sufficient.  Elliott  on  Roads  and  Streets,  pp.  419,  420,  421, 
422,  423,  386,  387,  388.  Watson  on  Liens,  §1233;  Ross 
V.  Stackhousey  114  Ind.  200;  Clements  v.  Lee,  114  Ind.  397 
Prezinger  v.  Harness,  114  Ind.  491;  New  Albany  Oas,  etc. 
Co.  V.  Crumbo,  10  Ind.  App.  360;  Depuy  v.  City  of  Wa 
hash,  138  Ind.  336;  Cluggish  v.  Koons,  15  Ind.  App.  599 
Western  Paving,  etc.,  Co.  v.  Citizens  8t  R.  Co.,  128  Ind. 
525,  10  L.  B.  A.  770. 

The  eighth  specification  of  error  is  the  overruling  of  ap- 
pellants' motion  for  a  new  trial.  This  motion  does  not  ap- 
pear in  the  record.  The  other  questions  discussed  are  decided 
in  Lewis  v.  Alberfson,  ante,  147,  and  upon  the  authority  of 
that  decision  the  judgment  is  affirmed. 
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Pbb  OimiAM. — ^It  having  been  suggested  that  Mn.  Eate 
N.  Willard,  one  of  the  appellants,  has  died  since  the  sub- 
mission of  this  cause,  it  is  ordered  that  the  judgment  ren* 
dered  herein  be  as  of  the  term  when  the  submission  was 
made. 


'Willard  et  al.  v.  Albertson  et  al. 

[No.  2,7801.    FUed  May  34,  19M.    Rehearing  denied  Oct'  97,  1899.  ] 

Strkbt  IMPBOVSMENTS.—Deelaratory  IUa6lution.-^uriadietum.^lt 
is  not  neoessarj  to  pass  a  resolution  declaring  the  -neceasitj  of  a 
street  improvement  in  order  to  give  the  common  council  jurisdic- 
tion,   p.  166, 

8AUK,~^CiiieB.— Legality  of  Incarporution,— The  legality  of  the  incor- 
poration of  a  city  cannot  be  raised  in  an  action  to  foreclose  assess- 
ments for  street  improvements,    p.  165. 

Samz. — Ordinance  for  Improvement  of  Two  Streets.'^AeaeumenU,^ 
Where  an  ordinance  was  passed  for  the  improvement  of  two  streets 
and  only  one  was  improved,  the  costs  thereof  cannot  be  assessed  on 
both  streets,    p.  166, 

Samb.— Pteodtng. — Fraud, — Due  Ptocese  of  Law,— An  answer  to  a 
complaint  in  an  action  to  foreclose  assessments  for  street  improve- 
ments charging  fraud  and  want  of  due  process  of  law  must  state 
facts  from  which  the  court  can  determine  the  existence  of  fraud  or 
the  want  of  due  process  of  law.    p.  166, 

Appbllatb  Cottbt. — ConetitutioncU  Law, — The  Appellate  Court  has 
no  joriadiction  of  constitutional  questions,    p,  166, 

From  the  Lawrence  Circuit  Court.     Affirmed. 

John  D.  Alexander y  James  H,  WiUard,  R,  W.  McBride 
and  C.  S.  Denny,  for  appellants. 

T.  J.  Broohsy  W.  F.  Brooks,  B.  K.  Elliott  and  TF.  F. 
Elliott,  for  appellees. 

CoMSTOCK,  J. — The  questions  discussed  in  this  appeal  are 
passed  upon  in  Lewis  y,  Albertson,  ante,  147,  with  the  ex- 
ception of  the  action  of  the  court  in  sustaining  demurrers  to 
the  second,  fifth,  seventh,  and  eleventh  paragraphs  of 
anflwer.     This  specification  of  error  is  in  the  following  Ian- 
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guage :  "Third.  That  the  court  erred  in  sustaining  plaintiffs* 
demurrers  to  the  second,  fifth,  seventh,  and  eleventh  para- 
graphs of  defendants' Willard  &  Willard's  answer." 

Appellants  claim  that  the  second  paragraph  of  answer  sets 
up  matters,  which  if  true,  show  the  original  resolution  of 
necessity  was  void,  but  do  not  state  in  what  particular  or  par- 
ticulars it  was  void.  Such  resolution  and  notice,  however, 
are  not  essential  to  the  giving  of  jurisdiction  to  the  common 
council.  Hughes  v.  Parker,  148  Ind.  692;  Pittsburgh,  etc., 
B.  Co.  V.  Hays,  17  Ind.  App.  261. 

The  fifth  paragraph  of  answer  avers  that  the  resolution  for 
the  improvement  of  I  street  was  void  for  the  reason  that 
the  city  of  Bedford  was  never  a  legally  incorporated  munici- 
pality. This  raises  a  constitutional  question.  The  legality 
of  the  incorporation  can  not  be  attacked  thus  collaterally. 
Mullikin  v.  City  of  Bloomington,  72  Ind.  161. 

The  seventh  paragraph  is  to  the  effect  that  the  council 
passed  an  ordinance  to  improve  H  and  I  streets,  im- 
proved I  street  and  assessed  the  cost  on  I  street  alone, 
when  it  should  have  been  assessed  on  both  streets.  This 
proposition  can  not  be  sustained.  It  is  answered  in  Lewis 
V.  Albertson,  supra,  and  City  of  Connersville  v.  Merrill, 
14  Ind.  App.  803.  The  eleventh  paragraph  of  answer  avers 
that  the  assessment  against  the  lots  and  parcels  of  ground  in 
the  complaint  described  is  in  excess  of  their  assessed  value 
for  taxation;  that  the  assessment  is  without  due  process  of 
law,  and  is  in  violation  of  the  bill  of  rights  under  the  Consti- 
tution of  the  State  of  Indiana  and  of  the  United  States,  and 
is  fraudulent  and  corrupt  and  for  the  purpose  of  confiscating 
the  lands  in  question.  So  far  as  this  paragraph  attempts  to 
plead  fraud  and  want  of  due  process  of  law,  it  is  defective 
for  not  averring  facts  from  which  the  court  could  determine 
the  existence  of  fraud,  or  the  want  of  due  process  of  law. 
Of  the  constitutional  question,  this  court  has  no  jurisdiction. 
Upon  the  other  questions  discussed  the  judgment  is  affirmed 
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upon  the  authority  of  Lewis  v.  Alberlson,  supra.    Judgment 
affirmed. 

Per  CuiUAM.i — ^It  having  been  suggested  that  Mrs.  Kate 
N.  Willard,  one  of  the  appellants,  has  died  since  the  submis- 
sion of  this  cause,  it  is  ordered  that  the  judgment  rendered 
herein  be  as  of  the  term  when  the  submission  was  made. 


WiLLARD  ET  AL.  V.    ALBERTSON  ET  AL. 
[No.  9,786.    Filed  May  84,  1809.    Rehearing  denied  Ootober  27.  1899.] 

Street  Improvkmehts. — Cities,— Legality  of  Ineorporation.— The  le- 
gality of  the  incorporation  of  the  oity  cannot  be  attacked  in  an 
action  to  foreclose  assessments  for  street  improvements,    p.  166, 

Appellate  Coxjkt.— Transfer  of  Cause, — Questions  Decided  by  Su- 
preme Court. — ^Questions  which  have  been  decided  by  the  Supreme 
Court  cannot  be  presented  to  the  Appellate  Court  when  the  cause 
18  transferred  to  such  court,    p.  167, 

Praotioe. — Motions, — New  TYial. — Arrest  of  Judgment. — ^A  motion 
for  a  new  trial  cannot  be  made  after  filing  a  motion  in  arrest  of 
judgment    p,  167. 

From  the  Lawrence  Circuit  Court.     Affirmed, 

J,  D.  Alexander y  J.  H,  Willard^  R.  W.  McBride  and  C. 
S.  Dennyy  for  appellants. 

T.  J.  Brooks,  W.  F,  Brooks,  B.  K,  EUioU,  W.  F.  EUioH 
and  F.  L,  Littletoriy  for  appellees. 

CoMSTOCK,  J. — There  are  questions  raised  by  this  appeal 
not  passed  upon  in  Lewis  v.  Albertson,  ante,  147.  The  first 
is  that  the  court  erred  in  sustaining  the  demurrer  to  the  fifth 
paragraph  of  answer.  This  paragraph  denies  that  the  city  of 
Bedford  was  duly  incorporated  and  that  therefore  the  pro- 
ceedings of  the  council  in  question  were  void.  The  legality 
of  the  incorporation  can  not  be  attacked  tliu?  collaterally. 
Mullikin  V.  City  of  Bloomington,  72  Ind.  161. 
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The  fifth  specification  challenges  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  amended  thirteenth  para- 
graph of  answer.  This  paragraph  is  an  answer  to  so  much 
of  the  complaint  as  demands  attorney  fees,  upon  the  ground 
that  the  provision  for  attorney  fees  by  the  act  of  March  8, 
1899,  and  acts  amendatory  and  supplemental  thereto,  are 
unconstitutional.  Appellants  admit  that  the  Supreme  Court 
has  decided  the  question  against  them,  but  they  desire  to 
present  it  again.    It  can  not  be  done  in  this  tribunal. 

The  next  error  claimed  is  the  sixth,  the  overruling  of  the 
demurrer  to  the  amended  second  paragraph  of  reply.  The 
demurrer  is  not  in  the  record,  but  we  are  of  the  opinion  that 
this  paragraph  by  way  of  estoppel  was  sufficient. 

As  to  the  action  of  the  court  in  overruling  the  motion  for 
a  new  trial,  which  is  also  assigned  as  error,  it  is  only  neces- 
sary to  say  that  before  the  filing  of  that  motion,  appellants 
filed  their  motion  in  arrest  of  judgment.  The  motion  for  a 
new  trial  therefore  came  too  late.  Cincinnaiiy  etc.y  R.  Co. 
V.  CasBy  122  Ind.  310.  In  the  rulings  herein  referred  to, 
we  find  no  error.  As  to  the  other  alleged  errors,  the  judg- 
ment is  affirmed  upon  the  authority  of  Lewis  v.  Albertson^ 
supra.     Judgment  affirmed. 

Peb  CruiAM. — ^It  having  been  suggested  that  Mrs.  Kate 
X.  Willard,  one  of  the  appellants,  has  died  since  the  sub- 
mission of  this  cause,  it  is  ordered  that  the  judgment  ren- 
dered herein  be  as  of  the  term  when  the  submission  was 
made. 


Warren  v.  Syfer8  et  al. 

[No.  3,861.    Filed  October  81,  1899.] 

EStidbnob. — Weight. — Appeal  and  Error. — A  judgment  will  not  be 
revened  on  the  weight  of  the  evidence,  where  there  is  evidence 
fairly  tending  to  support  it.    p.  171. 

Bills  AND  Notes. — Negotiable  Instruments. -—Bona  Fide  Purchaser. — 
InBtnustions. — An  instruction  in  an  action  on  a  promissory  note  that 
if  the  note  is  negotiable,  and  plaintiffs  are  the  owners  thereof,  and 
took  it  before  maturity,  in  the  usual  course  of  business,  without 
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notice  of  any  facts  impeaching  its  validity  between  the  original 
parties,  then  the  plaintiffs  hold  same  by  a  good  title,  free  from  all 
defenses  that  might  have  been  made  by  defendant  in  the  hands  of 
the  original  owner,  is  not  bad  for  failure  to  state  that  plaintiffs  must 
appear  to  be  bonaftde  purchasers  acting  in  good  faith,  pp.  171-173, 

Bills  and  Notbs. — Negotiable  Instruments. — Bona  Fide  Purehcuer, 
— Instruction. — An  objection  to  an  instruction  in  an  action  on  a 
promissory  note,  by  an  indorsee,  because  it  uses  the  expression 
'*  without  knowledge  of  defenses"  instead  of  without  knowledge  of 
the  facts  which  constituted  the  defense,  is  not  well  taken,    p,  172, 

Samb. — Bofna  Fide  Purchaser. — Consideration. — One  who  takes  a  ne- 
gotiable note  on  an  antecedent  debt,  or  as  collateral  security,  is 
protected  in  the  same  manner  as  a  purchaser  for  a  new  consideration. 
pp.  172,  17S. 

Evidence. — Admissiofns.  —Attomej^s  Fees.  ^BiUs  and  Notes. — Instruc- 
tion.— An  instruction  in  an  action  on  a  promissory  note,  fixing  the 
amount  for  which  the  verdict  should  be  returned  and  including  in 
the  amount  attorney's  fees,  was  erroneous,  where  plaintiff  offered 
to  prove  the  attorney's  fees,  and  defendant  stated  that  V  the  usual 
attorney's  fee  under  the  rule  is  admitted  by  defendant,"  and  no 
further  reference  was  made  to  the  subject    p.  17 J^ 

Same. — Bx^bfuttaX. — No  error  was  committed  in  permitting  articles  of 
association,  duly  signed  and  acknowledged,  but  not  recorded  in 
the  county,  as  required  by  law,  to  be  admitted  in  evidence  for  the 
purpose  of  rebutting  the  charge  of  bad  faith  in  failing  to  incorpo- 
rate the  company,    pp.  174.,  176. 

From  the  Vanderburgh  Superior  Court.     Affirm/ed, 

C.  L,  Wedding  and  W.  M.  Blakeyy  for  appellant. 
Philip  W,  Frejfy  for  appellees. 

CoMSTOCK,  C.  J. — Appellees  (plaintiffs  below)  sued  appel- 
lant upon  a  promissory  note,  alleging  in  the  complaint  that 
they  were  partners,  doing  business  under  the  firm  name  of 
Syfers,  McBride  &  Co.,  and  that  appellant  on  the  Ist  of 
July,  1892,  executed  his  promissory  note  payable  at  the 
'  Bank  of  Commerce  of  Evansville,  Indiana,  promising  to 
pay  to  the  order  of  himself,  six  months  after  date,  the  sum 
of  $500 ;  that  on  the  same  day  said  Warren  indorsed  and  de- 
livered said  note  to  A.  H.  Mattox  and  F.  G.  Cross;  that 
thereafter,  before  its  maturity,  for  value,  Mattox  and  Cross, 
by  indorsement  and  delivery,  transferred  and  sold  the  note  to 
appellees,  who  are  now  the  owners  thereof.    A  copy  of  the 


MAY  TERM,  1899— Vol.  23.  169 

Warren  v,  S  jf  en. 

note  and  indoTBements  was  made  by  exhibit  a  part  of  the 
complaint.  Appellant  answered  in  four  paragraphs:  First, 
that  the  note  was  given  without  consideration,  and  that 
appellees  took  it  with  the  knowledge  that  it  was  so  given; 
second,  it  was  given  without  consideration,  and  that  there 
were  facts  and  circumstances  attending  the  transfer,  and 
known  to  plaintiffs  at  the  time,  sufficient  to  put  them  on 
their  guard  and  inquiry  into  the  consideration.  The  third 
paragraph  alleges,  in  substance,  that  prior  to  the  execution 
of  the  note  in  suit  appellees  were  the  owners* of  the  right  to 
use  and  vend  the  'TCeeley  cure'*  in  the  State  of  Indiana,  and 
that  they  transferred  the  right  to  A.  H.  Mattox  and  F.  G. 
Cross,  payees  in  said  note,  upon  contracts  for  future  pay- 
ments, to  be  made  as  they  should  be  able  to  make  the  same 
out  of  the  incorporation  and  formation  of  institutes  with  the 
right  to  use  said  cure;  that  they  selected  Evansville  as  a  point 
at  which  to  establish  an  institute,  and  proceeded  .to  procure 
names  for  the*  formation  and  incorporation  of  the  institute 
for  that  purpose;  that  they  falsely  represented  the  value 
of  the  institution  and  the  profits  of  the  same;  that  they 
falsely  represented  that  the  institute  had  been  incorporated, 
and  that  the  certificates  of  stock  had  been  made  out  and  were 
ready  for  delivery,  and  requested  the  signing  of  the  note 
upon  the  condition  that  they  should  hold  and  retain  the 
stock  as  security  for  their  payment,  and  that  when  the  note 
should  be  paid  then  the  certificate  would  be  given  to  defend- 
ant. It  further  alleges  that  such  institute  was  never  incorpo- 
rated; that  these  representations  were  made  to  induce  defend- 
ant to  sign  the  note  and  to  defraud  him ;  that  all  these  facts 
were  known  to  plaintiffs  before  the  transfer  of  the  notes  to 
them.  The  fourth  paragraph,  in  addition  to  the  fraudu- 
lent acts  and  representations  charged  in  the  third  paragraph 
in  the  procuring  of  the  note,  alleges  that  said  Mattox  and 
Cross  were  the  agents  of  appellees,  with  whom  they  con- 
spired to  cheat  and  defraud  defendant  and  others.  Appel- 
lees replied  to  these  paragraphs  (1)  by  general  denial;  (2) 
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that  tbe  note  sued  on  was  bought  by  them  for  value  before 
maturity,  and  without  notice  of  any  defense  or  equity  exist- 
ing against  the  same  in  favor  of  appellant,  and  was  transr 
ferred  to  appellees  in  the  ueual  course  of  commercial  busi- 
nesB,  and  that  they  were  the  owners  by  purchase  and  assign- 
ment, for  value,  without  notice,  before  maturity.  Subse- 
quently appellant  filed  a  fifth  paragraph  of  answer  to  the 
effect  that  plaintiffs  were  not  the  real  parties  in  interest; 
that  the  note  was,  at  the  commencement  of  the  action,  and 
at  all  times  since  had  been,  the  property  of  the  Keeley  Cure 
Institute  of  Indiana,  a  corporation  organized  under  the  laws 
of  the  State  of  Indiana.  For  reply  to  this  paragraph  of 
answer  plaintiffs  alleged  that  .they  had  succeeded  the  corpcv- 
ration  referred  to  in  its  rights  and  liabilities,  and  had  become 
the  owners  and  entitled  to  the  possession  of  all  property 
formerly  owned  by  said  corporation,  and  that  they  were  at  the 
time  of  bringing  of  the  action,  and  still  are,,  the  sole  joint 
owners  of  the  note.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellees  for  $711.61.  The  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial  is  the 
only  error  assigned. 

It  appears  from  the  evidence  that  in  November,  1892, 
the  Keeley  Institute  of  Indiana,  composed  of  Rufus  H. 
Syfers,  Frank  A.  McBride,  and  George  C.  Webster,  of 
Indiana,  having  the  sole  and  exclusive  right  to  establish  and 
manage  Keoley  Institutes  for  the  treatment  of  and  cure  of  the 
drink,  opium,  and  other  drug  habits,  and  to  sell  and  adminis- 
ter Keeley  remedies  used  for  such  purposes  in  the  State  of 
Indiana,  derived  from  the  Lester  E.  Keeley  Co.,  of  Dwight, 
Illinois,  by  written  bill  of  sale,  sold  to  A.  H.  Mattox  and  F. 
G.  Cross,  of  Cincinnati,  Ohio,  all  said  exclusive  rights,  and 
all  interests  in  all  Keeley  Institutes  theretofore  organized  in 
Indiana.  The  consideration  for  said  sale  was  $36,350. 
They  paid  $7,500  on  the  day  of  sale,  and  executed  their 
notes  for  the  balance  as  follows:  $2,500  due  sixtv  dava; 
$5,000  due  four  months;  $5,000  due  seven  months;  $5,000 
due  ten  months;  $5,000  due  thirteen  months;  $6,250  due 
fifteen  months. 
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It  was  a  part  of  the  contract  of  sale  that  all  cash  and 
good  bankable  notes  accruing  from  the  sale  of  institute  rights 
to  establish  Keeley  Institutes  in  the  State  of  Indiana  should 
be  paid  by  Mattox  and  Cross  to  Syfers,  McBride^  and 
Webster,  and  be  credited  on  the  notes  and  indebtedness  of 
said  Mattox  and  Cross.  Institutes  were  established  in  sev- 
eral places  in  Indiana,  one  at  Evansville.  Stock  was  sub- 
scribed for,  among  other  residents  of  that  city,  by  appellant^ 
for  which  he  executed  the  note  in  suit.  This  note  was  made  • 
by  appellant,  payable  at  the  Bank  of  Commerce  of  Evans- 
ville,  six  months  after  date,  to  the  order  of  himself,  and 
indorsed  by  him  and  delivered  to  Mattox  and  Cross,  who 
indorsed  it  to  appellees  before  its  maturity.  It  was  credited 
to  Mattox  and  Cross  upon  one  of  the  notes  held  by  appellees. 

The  first  reason  set  out  in  the  motion  for  a  new  trial,  viz., 
that  the  verdict  of  the  jury  is  contrary  to  the  law,  and  not 
sustained  by  the  evidence,  is  first  discussed  in  appellant's 
brief.  It  is  insisted  that  the  verdict  is  contrary  to  law,  and 
not  sustained  by  the  evidence,  for  the  reason  that  the  note 
in  suit  was  the  property  of  the  Keeley  Institute,  a  corporation 
of  Indiana;  that  the  suit  was  not  brought  by  the  real  parties 
in  interest  The  second  paragraph  of  appellees'  reply  to 
the  fifth  paragraph  of  answer  avers  that  they  had  succeeded 
the  corporation  referred  to  in  its  rights  and  liabilities,  and 
Idiat  they  were  at  the  time  of  the  bringing  of  this  suit,  and 
still  are,  the  joint  owners  of  the  note.  An  examination  of 
the  record  discloses  that  there  was  evidence  fairly  tending  to 
support  this  paragraph,  as  well  as  all  the  material  facts  neces- 
sary for  a  recovery,  and  under  the  well  settled  rule  of 
practice  of  appellate  tribunals  in  this  State,  this  is  sufficient 
to  uphold  the  judgment. 

Appellant  objects  to  the  second  instruction  given  to  the 
jury  '^because  it  fails  to  state  the  important  rule  of  law  that 
the  plaintiffs  must  appear  to  be  bona  fide  purchasers,  actinc: 
in  good  faith."  The  same  objection  is  made  to  the  third 
instruction.     The  two  instructions  in  question  are  as  follows: 
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(2.)  "The  court  inetructs  the  jury  that  if  you  find  from 
all  the  evidence  that  the  plaintiffs  are  the  owners  of  the  note 
described  in  the  complaint,  that  the  same  is  a  ne^tiable 
note,  and  that  the  plaintiffs  took  it  before  maturity,  in  the 
usual  course  of  business,  without  notice  of  facts  which  im- 
peached its  validity  between  the  original  parties  to  the  note, 
or  of  such  facts  as  should  have  put  them  upon  inquiry,  then 
the  plaintiffs  hold  the  same  by  a  good  title  free  from  all 
defenses  that  might  have  been  made  by  the  defendant  if  it 
had  been  sued  on  bv  Mattox  and  Cross.  And  the  court 
further  instructs  the  jury  that  unless  there  are  circumstances 
which  excite  suspicion,  the  purchaser  is  not  bound  to  make 
inquiry  at  the  time  of  purchase."  (3.)  "Inland  bills  of 
exchange  and  promissory  notes  payable  in  a  bank  in  this 
State  are  governed  by  what  is  called  the  law  merchant,  that 
is  to  say,  as  applicable  to  the  issues  raised  in  this  cause,  if 
you  believe  from  all  the  evidence  in  the  case  that  the  plain- 
tiffs in  the  usual  course  of  business  purchased  from  Mattox 
&  Cross  the  note  sued  on  for  a  valuable  consideration,  before 
the  maturity  of  said  note,  without  any  notice  of  any  defense 
or  equity  existing  against  the  same,  and  that  at  the  time  of 
their  purchase  they  had  no  knowledge  of  such  facts  as  put 
them  upon  inquire- ,  then  they  are  entitled  to  recover,  even 
though  as  between  the  defendant  and  the  original  payees  of 
the  note  there  existed  equities  in  favor  of  the  defendant." 
They  are  not  open  to  the  objections  stated. 

The  fourth  instruction  is  objected  to  because  it  ui?es  the 
expression  "without  knowledge  of  defenses"  instead  of  "with- 
out knowledge  of  facts"  which  constituted  the  defense.  The 
following  extracts  from  this  instruction  "without  knowledge 
of  any  defense  existing  against  the  same  and  without  knowl- 
edge of  such  facts  as  put  them  upon  inquiry  and  in  the  usual 
course  of  business,"  shows  the  objection  not  to  be  well  taken. 

The  objection  to  the  sixth  instruction  is  that  it  ignores  the 
question  as  to  whether  appellees  acted  in  good  faith  in  the 
transaction.     It  is  further   objected  that  this  instruction 
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states  the  law  to  be  that,  one  who  takes  a  promissory  note 
npon  an  antecedent  debt  or  as  collateral  security  is  protected 
as  one  who  buys  a  note  for  a  new  consideration,  and  appel- 
lant insists  that  one  who  takes  a  negotiable  note  upon  an 
antecedent  debt  is  not  a  bona  fide  holder  for  value  and 
entitled  to  none  of  the  rights  of  such  holder.  Appellant 
cites  Petry  v.  Ambrosher,  100  Ind.  510.  The  court  held 
in  that  case  that  a  wife  who  secures  a  conveyance  of  land 
from  her  husband  in  payment  of  an  antecedent  debt,  and 
does  not  change  her  condition  on  account  of  the  conveyance, 
is  not  a  bona  fide  purchaser  for  a  valuable  consideration  in 
such  a  sense  as  to  be  entitled  to  defeat  the  vendor's  lien  of 
her  husband's  grantor  for  the  purchase  money  of  the  land; 
the  court  stating  that  the  vendor's  was  the  stronger  equity, 
and  prior  in  point  of  time;  that  it  would  be  gross  injustice  to 
permit  a  man  to  get  another's  land  without  paying  for  it,  and 
after  having  gotten  it,  turn  it  over  to  his  wife  in  payment  of 
a  precedent  debt.  The  instruction  is  in  the  followinfj  lan- 
guage: "The  court  instructs  the  jury  that  if  you  believe 
from  all  the  evidence  given  in  the  case  that  the  plaintiffs  in 
this  action  bought  this  note  in  the  usual  course  of  business, 
before  its  maturity,  from  Mattox  and  Cross,  and  that  at  the 
time  they  purchased  the  same  they  had  no  knowledge  of  such 
facts  as  put  them  on  inquiry,  and  that  they  gave  or  parted 
with  a  valuable  consideration  for  said  note,  then  the  plain- 
tiffs are  entitled  to  recover  the  amount  of  said  note  with  inter- 
est thereon  according  to  its  tenor,  and  reasonable  attorney's 
fees."  It  correctly  states  the  law.  Stravghan  v.  Fairchild, 
80  Ind.  698;  Spencer  v.  Sloan^  108  Ind.  183,  188; 
National  Exchange  Banh  w  Berry^  21  Ind.  App.  261. 
No  authority  is  cited  to  sustain  appellant's  objection  to  either 
of  the  instnictions  but  Petrif  v.  AmbrosheVj  supra^  which  is 
not  applicable  to  the  facts  in  the  case  at  bar. 

Without  unduly  extending  this  opinion  by  reciting  the 
objections  to  each  of  the  other  inptnictioufl  excepted  to,  we 
deem  it  sufficient  to  say  that,  considered  together,  the  instruc- 
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tions  fairly  state  the  law,  except  the  following,  being  number 
one  of  the  instructions  given  by  the  court  of  its  own  motion: 
"Unless  the  defendant  has  established  by  a  fair  preponder^ 
ance  of  the  evidence  one  or  more  of  the  defenses  set  out  in  his 
answer,  the  plaintiffs  are  entitled  to  recover  upon  the  note 
set  out  in  the  complaint.  Unless  the  defendant  has  thus  estab- 
lished one  or  more  of  the  defenses  aforesaid,  there  is  now  due 
on  the  note  for  principal,  interest  and  attorney's  fees  the  sum 
of  $711.61."  We  think  in  this  instruction  the  court  erred 
in  fixing  the  amount  for  which  the  verdict  should  be 
returned,  and  in  including  in  that  amount  an  attorney's  fee. 
It  is  evident  that  the  jury  included  in  the  sum  a^varded 
appellees  more  than  the  principal  and  interest  due  on  the 
note;  while  the  note  provided  for  attorney's  fees,  there  was 
no  evidence  fixing  the  value  of  the  fee.  Counsel  for  appel- 
lees offered,  after  the  introduction  of  the  note  in  evidence,  t^ 
prove  a  reasonable  attorney's  fee,  and  counsel  for  appellant 
stated^  "The  usual  attorney's  fee  under  the  rule  is  admitted 
bv  the  defendant."  No  further  reference  was  made  to  the 
subject. 

It  is  claimed  that  the  court  erred  to  the  prejudice  of  appel- 
lant in  repeatedly  instructing  the  jury,  in  substance,  that 
"if  a  bankable  note  was  given,  and  it  passed  into  the  hands 
of  appellees,  that  they  must  find  for  plaintiffs."  As  said 
by  Kobinson,  J.,  speaking  for  the  court  in  Mullen  v.  BoweVy 
22  Ind.  App.,  294:  "It  is,  no  doubt,  the  correct  practice 
that,  when  a  court  has  once  stated  to  the  jury  a  legal  proposi- 
tion clearly  and  fully,  it  should  not  repeat  it." 

The  law  governing  the  transfer  of  commercial  paper,  for 
value,  before  maturity,  to  an  innocent  piirchaser  has  been 
expressed  in  various  forms  in  the  instructions  given  to  the 
jury  with  the  evident  purpose  of  assisting  them  in  the  appli- 
cation of  the  evidence,  but  we  can  not  say  that  this  was  done 
to  the  prejudice  of  either  party  to  the  suit  in  the  case 
before  us. 

The  last  reason  in  the  motion  for  a  new  trial  discussed 
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by  appellant's  counsel  is  that  the  court  erred  in  allowing 
appellees  to  put  in  evidence  articles  of  association  of  the 
Keeley  Institute  of  Evansville,  Indiana.  These  articles  w^^ 
signed  and  acknowledged  before  a  notary  public.  Their 
introduction  in  evidence  was  objected  to  because  they  had 
never  been  recorded  in  the  recorder's  office  of  Vanderburgh 
county,  as  required  by  statute.  Counsel  for  appellees,  in 
offering  this  evidence,  stated  that  appellant  had  sworn  that 
no  corporation  had  been  organized,  to  make  the  impression 
that  the  failure  to  organize  was  the  fault  of  Mattox  and. 
Cross;  that  they  offered  the  evidence  to  show  that  it  was  not 
the  fault  of  the  parties  in  Evansville  having  the  matter  in 
charge.  They  claimed  that  it  was  admissible  to  rebut  the 
charge  of  bad  faith.  We  think  it  was  competent  for  that 
purpose. 

The  judgment  of  the  court  is  affirmed,  upon  the  condition 
that  appellees  within  thirty  days  remit  the  difference  between 
the  principal  and  interest  of  the  note  in  suit  and  the  amount 
of  the  judgment;  otherwise,  the  trial  court  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 


HinraNOTON  County  Loan  and  Savings  Association 

V.  Emerick. 

[No.  ),8M.    Filed  Got.  81. 1899.] 

BuiLDiNO  AND  LoANA8SOOiATiONS.~Trt^iidrai0a2.—Cofnp{at'nf. ^Sec- 
tion 8410  Homer  1897  provides  that  no  stock  shall  be  withdrawn 
from  a  building  and  loan  association  which  is  held  in  pledge  for 
seeuritj  or  subject  to  a  lien  for  the  payment  of  unpaid  instalments 
and  other  charges  incurred  thereon,  and  that  not  more  than  one- 
half  of  the  funds  in  the  treasury  shall  be  applicable  to  demands  of 
withdrawing  stockholders,  unless  the  board  of  directors  in  its  dis- 
cretion shall  order  otherwise  Hdd,  that  the  complaint,  in  an  action 
by  a  member  for  the  withdrawal  of  his  stock  need  not  allege  that 
the  stock  was  not  held  in  pledge  for  security,  or  subject  to  liens  for 
the  payment  of  unpaid  instalments  or  other  charges,  and  that  there 
were  funds  in  the  treasury  with  which  to  pay  the  amount  due  on 
the  withdrawal  of  his  stock,    pp.  176-184, 
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BcriLDiNa  AND  Loan  Associations.— Trt<MratcNiZ.~JVb^toe.— Notice 
to  the  secretary  of  a  building  and  loan  association  of  intention  to 
withdraw  stock  from  such  association  is  insufficient,  within  the 
meaning  of  §8410  Homer  1897,  which  provides  that  '*  any  stock- 
holder wishing  to  withdraw  from  such  corporation  may  do  so  upon 
three  months'  notice  given  to  the  board  of  directors."    pp.  ISjh^S?. 

From  the  Huntington  Circuit  Cdurt.     Reversed. 

J.  B.  Kenner  and  U.  8,  Leshy  for  appellant. 
J.  M.  Hatfieldy  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  by  his 
complaint  it  appears  that  he  subscribed  for  five  shares  of  the 
capital  stock  of  appellant  association,  which  shares  were  $100 
each;  that  the  dues  upon  such  stock  were  $3.50  per  month; 
that  he  paid  all  of  his  dues  each  month,  beginning  such  pay- 
ments in  September,  1891,  and  continued  to  and  including 
the  month  of  April,  1894;  that  he  paid  in  all  for  dues  on 
said  stock  $112;  that  when  he  made  his  last  payment  in 
April,  1894,  he  notified  the  board  of  directors  of  appellant 
association  that  he  wished  to  withdraw  therefrom,  and  asked 
that  he  receive  the  amount  paid  in  on  his  stock,  less  all  fines 
and  other  charges  thereon,  with  six  per  cent,  ijitere^;  that  he 
has  "waited  more  than  three  months,  but  that  no  part  of  said 
money  has  been  paid  or  tendered  to  him  by  the  ofiicers  of 
said  corporation."  A  demurrer  for  want  of  facts  was  over- 
ruled, and  appellant  excepted.  Appellant  answered  in  two 
paragraphs;  (1)  a  general  denial,  and  (2)  that  by  the  by-laws 
of  the  association,  which  is  the  contract  between  appellant 
and  appellee,  the  appellee  agreed  to  pay  seventy  cents 
monthly  on  each  share  of  his  stock,  and  in  default  thereof 
for  more  than  four  months  such  stock  shall  lapse  and  the 
amoimt  paid  in  shall  be  transferred  to  the  funds  of  the  asso- 
ciation. The  answer  further  avers  that  in  April,  1894, 
appellee  defaulted  in  the  payment  of  his  monthly  instal- 
ments, sijice  which  time  he  has  never  made  any  payments 
thereon,  and  that  by  reason  of  such  failure  said  stock  lapsed 
and  had  been  transferred  to  the  other  funds  of  the  associa- 
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tion  more  than  a  year  previous  to  the  beginning  of  the  suit. 
A  copy  of  the  by-laws  accompanies  this  paragraph  of  answer 
as  an  exhibit.  Appellee  replied  by  general  denial.  There 
was  a  trial  by  jury  resulting  in  a  general  verdict  for  appellee. 
With  the  general  verdict  the  jury  answered  and  returned 
certain  interrogatories  submitted  to  them  upon  special  ques- 
tions of  fact.  Over  appellant's  motion  for  a  new  trial,  judg- 
ment was  rendered  on  the  verdict. 

« 

The  appellant  has  assigned  errors  as  follows:  (1)  That 
the  court  erred  in  overruling  the  demurrer  to  the  complaint; 
(2)  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  (3)  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  The  first  and  second 
specifications  of  the  assignment  of  errors  may  be  considered 
together. 

The  complaint  proceeds  upon  the  theory  that  appellee  was 
entitled  to  recover  of  appellant  the  amount  paid  into  its 
treasury  upon  his  stock,  less  any  and  all  fines  and  other 
charges  thereon,  upon  his  withdrawal.  The  right  of  a  mem- 
ber of  a  building  and  loan  association  to  withdraw  from 
it,  upon  certain  conditions,  is  a  statutory  right,  and  the 
manner  of  his  withdrawal  and  the  terms  thereof,  are  like- 
wise fixed  by  statute.  §3410  Horner  1897.  The  lan- 
^age  of  the  statute  is:  "Any  stockholder  wishing  to 
withdraw  from  such  corporation  may  do  so  upon  three 
months'  notice  given  to  the  board  of  directors,  when  such 
withdrawing  stockholder  shall  be  entitled  to  receive  the 
amount  paid  in  upon  the  stock  to  be  withdrawn,  less  all  fines 
and  other  charges  thereon:  Provided,  that  when  the  with- 
drawal occurs  after  the  expiration  of  one  year  from  the 
beginning  of  the  series  in  which  the  stock  to  be  \\nthdrawn 
was  issued,  he  shall  receive  in  addition  to  the  amount 
paid  in,  less  fines  and  other  charges  as  aforesaid,  at  least 
legal  interest  on  each  instalment  paid  from  the  date  at 
which  the  same  was  payable:     Provided,  that  at  no  time 
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fllmll  more  than  one-half  of  the  funds  in  the  treasury  be 
applicable  to  demands  of  withdrawing  stockholders,  unless 
the  board  of  directors  in  its  discretion  shall  order  otherwise, 
and  the  board  may,  in  its  discretion,  waive  the  notice  herein- 
before required  as  to  any  withdrawal;  no  stock  shall  be  with- 
drawn which  is  at  the  time  held  in  pledge  for  security/'  The 
section  of  the  statute  from  which  the  above  quotation  is 
taken  also  provides  that,  "Every  share  of  stock  shall  be  sub- 
ject to  a  lien  for  the  payment  of  unpaid  instalments  and 
other  charges  incurred  thereon  under  the  provisions  of  the 
constitution  and  by-laws." 

Appellant's  learned  counsel  urge  that  the  averments  of  the 
complaint  do  not  show  that  the  conditions  prescribed  by 
statute  by  which  appellee  might  withdraw  his  stock  existed 
when  he  attempted  to  withdraw,  and  hence,  for  a  failure  to 
show  such  conditions,  the  complaint  is  bad.  It  is  first 
claimed  that  it  is  not  averred  that  his  shares  of  stock  were 
not  held  "subject  to  a  lien  for  the  payment  of  unpaid  instal- 
ments or  other  charges."  The  complaint  shows  that  appel- 
lee became  the  owiA^r  of  his  shares  of  stock  in  September, 
1891;  that  he  made  his  monthly  payments  beginning  \vith 
September,  1891,  and  continuing  to  and  including  the  month 
of  April,  1894,  and  that  he  paid  each  month  the  sum  of 
$3.50.  It  seems  plain  that  under  these  allegations  there 
could  have  been  no  lien  in  favor  of  the  association  for  unpaid 
instalments,  for  it  clearly  appears  that  appellee  had  paid 
all  instalments  upon  his  stock  as  they  became  due.  It  is 
further  charged  that  when  he  paid  his  last  instalment  he 
notified  the  board  of  directors  that  he  wished  to  .withdraw, 
and  asked  that  he  receive  back  the  amount  paid  in  upon  his 
stock,  less  all  fines  and  other  chaises,  together  with  interest, 
etc.  If  appellee  paid  the  instalments  on  his  stock  as  they 
became  due,  we  are  unable  to  see  what  lion  the  association 
would  have  upon  his  stock  for  unpaid  instalments  and  ''other 
charges."  In  any  event,  if  the  association  had  any  such  lien, 
it  was  unnecessary  for  appellee  to  aver  the  same,  but  it  was 
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a  matter  of  defense  to  be  set  up  by  way  of  answer.  If  appel- 
lee  had  not  forfeited  his  stock, — ^and  the  complaint  shows 
that  he  had  not, — ^he  had  a  right  to  withdraw,  and  upon 
notice  of  his  intention  to  withdraw,  it  was  the  duty  of  the 
appellant  after  the  lapse  of  the  time  fix^d  by  statute,  to  pay 
to  him  the  sum  paid  in  by  him,  and  if  more  than  a  year  had 
elapsed  after  he  became  the  owner  of  the  stock,  as  is  shown 
by  the  complaint  in  this  case,  to  pay,  in  addition  thereto,  at 
least  legal  interest  on  each  instalment  paid  from  date  at 
which  the  same  was  payable,  'Hess  fines  and  other  charges  as 
aforesaid."  It  is  plain  from  both  the  spirit  and  the  letter  of 
the  statute  that  the  appellant  association  was  required  to 
pay  to  appellee  the  amount  paid  in  on  his  stock,  with  legal 
interest,  less  fines  and  other  charges.  If  the  association  had 
any  lien  upon  appellee's  shares  of  stock  for  unpaid  instal- 
ments, fines  or  other  charges,  it  was  its  duty  to  discharge 
such  liens  from  the  amount  in  its  hands  and  pay  him  the 
residue,  provided  he  had  complied  with  all  requirements  on 
his  part 

Another  provision  of  the  statute  is  that  ''no  stock  shall  be 
withdrawn  which  is  at  the  time  held  in  pledge  for  security." 
Appellant  insists  that  the  complaint  is  bad  for  a  faihure  to 
aver  that  appellee's  stock  was  not  at  the  time  ''held  in 
pledge"  for  security.  It  is  urged  that  appellee  may  have 
become  a  borrower,  and  his  shares  of  stock  held  in  pledge 
for  security.  Where  a  stockholder  in  a  building  and  loan 
association  has  borrowed  money  on  his  stock,  it  is  not  a  debate 
able  question  but  what  such  association  would  hold  such  stock 
"in  pledge  for  security."  It  is  equally  clear  that  under  such 
facts  the  stockholder  would  not  be  entitled  to  withdraw 
from  the  association,  nor  entitled  to  any  of  the  rights  of  a 
withdrawing  stockholder,  until  he  should  redeem  his  stock 
from  such  pledge.  These  questions  were  settled  in  the  case 
of  Anderson  Buildingy  etc.j  Assn,  v.  Thompson^  88  Ind. 
405.  These  objections  which  appellant  urges  to  the  com- 
plaint do  not  seem  to  us  to  be  well  taken.  These  objections 
thus  urged  are  exceptions  to  the  statutory  right  of  the  stock- 
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holder  to  withdraw,  and,  while  the  exceptions  are  also  stat- 
utory, we  do  not  think,  under  the  code  practice  of  pleading 
that  it  was  necessary  to  negative  them.  The  rule  of  pleading 
in  such  cases  is  that,  when  the  exception  is  embraced  in  the 
clause,  he  who  pleads  the  clause  should  also  plead  the  excep- 
tion; but  where  there  is  a  clause  for  the  benefit  of  the 
pleader,  and  there  follows  a  proviso  which  is  against  him,  he 
may  plead  such  clause,  and  it  then  l)ecomes  the  duty  of  his 
adversary  to  plead  the  proviso  or  exception.  Bliss  on  Code 
PI.  202.' 

Mr.  Works,  in  his  Pleading  and  Practice,  at  §366,  says: 
"I I  was  a  rule  of  pleading  at  common  law  that  if  an  excep- 
tion in  a  statute  appeared  in  the  enacting  clause,  the  declara- 
tion must  show  that  the  plaintiff,  or  the  action  brought,  was 
not  within  the  exception;  but  ivhere  the  exception  appeared 
in  the  proviso,  it  was  not  necessary  to  notice  it  in  the  com- 
plaint. The  rule  is  thus  stated:  The  rule  usually  laid 
down  upon  this  subject  is  that  where  matter  is  introduced 
by  way  of  exception  into  a  general  clause,  the  pleader  must 
show  that  the  particular  case  does  not  fall  within  such  ex- 
ception; whereas  a  proviso  need  not  be  noticed  by  him,  but 
must  be  pleaded  by  the  opposite  party.  The  difference  is, 
where  an  exception  is  incorporated  in  the  body  of  the  clause, 
he  who  pleads  the  clause  ought  also  to  plead  the  exception; 
but  when  there  is  a  clause  for  the  benefit  of  the  pleader,  and 
afterwards  follows  a  proviso,  which  is  against  him,  he  should 
plead  the  clause,  and  leave  it  to  the  adversary  to  show  the 
proviso.  *  *  *  The  test  is,  whether  the  exception  is 
necessary  to  be  alleged  to  constitute  a  cause  of  action.  If 
so,  it  must  be  averred,  no  matter  in  what  part  of  the  statute 
it  occurs."     See,  also,  Stephen  PI.  443. 

The  right  of  a  stockholder  to  withdraw  from  a  corporation 
is  a  statutory  right,  at  least  in  cases  of  this  character.  Hero 
the  statute  confers  upon  him  that  right,  and  specifies  what  he 
shall  receive  in  return.  After  granting  to  him  this  right, 
and  placing  upon  him  the  necessity  of  giving  the  corpora- 
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tion  a  three  months'  notice,  the  statute  contains  certain  pro- 
visions.    Measured  by  the  rule  we  have  just  cited,  it  was 
not  necessary  for  appellee  to  make  the  averments  contended 
for  by  appellant,  and  which  we  have  had  under  discussion. 
Another  objection  urged  to  the  complaint  is  that  there  is 
no  averment  that  there  were  funds  in  appellant's  treasury 
which  could  be  applied  to  the  payment  of  appellee's  demand 
for  withdrawal.     Upon  this  question,  the  autho];ities  are  not 
in  accord.     Our  own  courts  have  not  had  the  question  before 
them  in  any  reported  case  we  have  been  able  to  find.     In 
Heinbokel  v.  National^  etc,  Assn,,    58    Minn.    340,    59 
N.  W.  1050,  the  exact  question  here  presented  was  raised 
and  decided  in  hannony  with  appellant's  contention.     The 
Minnesota  statute,  under  which  that  case  arose,  was  very  sim- 
ilar to  our  statute,  and  the  provisions  relating  to  a  stock- 
holder's right  to  withdraw  were  in  all  essential  particulars 
like  ours.     The  Minnesota  statute  provided  that  not  more 
than  one-half  the  amount  received  on  stock  should  be  used 
to  pay  withdrawals  without  the  consent  of  the  board  of 
directors.     A  bv-law  of  the  association  contained  a  similar 
provision.     In  the  course  of  the  opinion  the  court  said: 
"Can  a  nonborrowing  member  of  a  mutual  building  associa- 
tion, who  has  brought  himself  within  the  rules  by  notice  of 
withdrawal,  be  permitted  to  bring  an  action  and  take  judg- 
ment against  the  association  when,  by  reason  of  the  statute 
and  the  by-laws,  there  is  no  money  in  the  treasury  legally 
applicable  to  the  payment  of  his  claim?"     This  inquiry  the 
court  answered  in  the  negative,  and  its  conclusion  was,  to 
use  its  own  language:     ''It  follows  that  there  must  be  proper 
allegations  iA  the  complaint  and  proof  upon  trial  as  to  the 
e»8tence  of  funds  out  of  which  payment  can  properly  be 
made."     In  Moloney  v.  Real  Estatey  etc.,  Assn.,  57  Mo. 
App.  384,  the  same  conclusion  was  reached.    These  are  the 
only  cases  we  have  been  able  to  find  which  hold  squarely  to 
the  above  rule. 

The  supreme  court  of  Pennsylvania,  in  a  well  considered 
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case  (United  States,  etc..  Asm  v.  SUvermany  85  Pa,  St.  394), 
declared  a  contrary  doctrine.  The  Pennsylvania  statute 
there  under  consideration  was  almost  identical  in  language  to 
the  Minnesota  statute,  and  so  similar  to  our  own  that  we 
deem  it  important  to  quote  it  here,  as  follows:  "Every 
share  of  stock  shall  be  subject  to  a  lien  for  the  payment  of 
impaid  instalments,  and  other  charges  incurred  thereon, 
under  the  provisions  of  the  charter  and  by-lawSb  ♦  ♦  ♦ 
Any  stockholder  wishing  to  withdraw  from  the  said  corpora- 
tion, shall  have  power  to  do  so  by  giving  thirty  days*  notice 
of  his  or  her  intention  to  withdraw,  when  he  or  she  shall  be 
entitled  to  receive  the  amount  paid  in  by  him  or  her,  and 
such  proportion  of  the  profits  as  the  by-laws  may  determine, 
less  all  fines  and  other  charges.  Provided^  That  at  no  time 
shall  more  than  one-half  of  the  funds  in  the  treasury  of  the 
corporation  be  applicable  to  the  demands  of  the  withdrawing 
stockholders,  without  the  consent  of  the  board  of  directors.'' 
In  the  Silverman  case,  85  Pa.  St.  394,  the  question  we  are 
now  considering  arose  by  way  of  answer,  *  wherein  it  was 
alleged  that  there  were  no  funds  in  the  treasury  with  which 
to  pay  the  amount  of  plaintiff's  claim  on  his  withdrawal,  and 
that  fifty  per  cent,  had  then  been  applied  to  the  demands  of 
withdrawing  stockholders,  and  that  the  consent  of  the  direc- 
tors to  pay  in  excess  of  that  amount  had  not  been  obtained. 
After  quoting  the  statute  above  set  out,  the  court  by  Mr. 
Justice  Gordon,  in  discussing  the  question,  said:  "It  will  be 
seen  from  the  above,  that  after  thirty  days'  notice  the  mem- 
bership of  the  stockholder  is  determined,  and  he  becomes  a 
creditor  of  the  corporation  to  the  amount  he  has  paid,  less 
fines  and  charges.  That  he  may,  upon  the  rtfusal  of  the 
company  to  pay  him,  sue  it,  and  recover  judgment  just  as 
any  other  creditor,  is  not  doubtful.  It  is  urged,  however, 
that  he  is  estopped,  by  the  proviso,  from  legal  process  for 
the  recovery  of  his  money,  until  the  treasury  has  funds  to 
meet  his  claim.  If  this  be  the  true  interpretation  of  the 
statute,  then  is  this  creditor  in  a  most  unfortunate  position; 
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for  the  corporation  may  never  choose  to  make  the  necessary 
provision  for  such  purpose,  and  therefore  he  can  never  have 
process  to  compel  it  to  do  so.  *  *  *  Looking  at  the 
statute  as  a  whole,  we  are  not  prepared  to  adopt  an  interpre- 
tation so  contrary  to  its  spirit  and  the  plain  dictates  of  justice. 
Whilst  it  is  certainly  intended  that  the  operations  of  the  cor- 
poration shall  not  be  embarrassed  by  having  the  whole 
amount  of  its  cash  assets  taken,  in  order  at  once  to  pay  with- 
drawing stockholders,  yet  it  as  certainly  does  not  intend  that 
no  provision  shall  be  made  for  their  payment,  and  that  they 
may  be  indefinitely  postponed,  even  from  judgment,  by  a 
plea  of  quasi  insolvency."  In  harmony  with  the  Silverman 
case  are  the  following:  Endlich  on  Building  Associations, 
§§111-114;  National,  etc.,  Assn.  v.  Htihley,  34  Leg.  Int. 
(Pa.)  6,  24  L.  J.  60;  Bethoven  Building  Assn.  v.  Weber^ 
(Pa.)  5  Atl.  236,  3  Central  Rep.  916. 

We  think  these  cases  rest  upon  sounder  reason^nd  stronger 
equity  than  the  cases  holding  the  contrary  doctrine,  and 
follow  them  as  being  in  harmony  with  both  the  letter  and 
the  spirit  of  our  statute.  The  fact  that  the  statute  gives  a 
member  the  right  to  withdraw,  upon  specified  conditions, 
carries  with  it  the  necessary  and  corresponding  duty  of  the 
association  to  make  reasonable  provision  for  carrying  out 
the  provisions  of  the  statute.  Some  of  the  authorities  go  so 
far  as  to  hold  that  it  is  the  duty  of  the  association  to  keep 
itself,  as  far  as  practicable,  and  in  accordance  with  the  dic- 
tates of  experience  and  reason  as  to  the  probable  amount 
required  for  withdrawals,  in  readiness  to  meet  their  demands. 
See  Endlich  on  Bldg.  Associations,  §113;  Wolfe  v.  Saving 
Assn.  75  Hun  201,  27  N.  Y.  Supp.  44;  National,  etc*,  Assn. 
V.  Ihfhhy,  supra. 

If  the  position  of  appellant  is  correct,  then  a  withdrawing 
member  of  an  association  of  this  <5haracter  would  be  left  to 
the  mercy  and  caprice  of  the  association;  for  it  is  evident 
that  if  the  directors  so  desired,  the  treasury  of  the  association 
would  be  kept  without  funds,  and  thus  the  rights  of  the  with- 
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drawing  members  would  be  disregarded,  and  both  the  letter 
and  the  spirit  of  the  statute  would  be  annulled.  We  must, 
hold,  therefore,  that  appellee  was  not  required  to  aver  in  his 
complaint,  as  a  condition  precedent  to  his  right  of  action,  that 
there  were  funds  in  the  treasury  with  which  to  pay  the 
amount  due  on  the  withdrawal  of  his  stock. 

It  is  next  urged  that  the  complaint  is  bad  because  a  copy 
of  the  constitution  and  by-laws  of  the  association  was  not 
filed  as  an  exhibit.  It  is  sufficient  answer  to  this  to  say  that 
such  constitution  and  bv-laws  did  not  constitute  the  founda- 
tion  of  the  action.  The  action  was  based  upon  the  statutory 
right  to  withdraw,  and  was  for  the  recovery  of  the  amount 
appellee  had  paid  in,  less  fines  and  charges,  together  with 
the  accrued  interest.  It  was  unnecessary  for  him  to  file  a 
copy  of  the  constitution  and  by-laws  as  an  exhibit  to  his 
complaint.  Some  other  objections  to  the  complaint  have 
been  suggested,  but  we  think  they  are  frivolous  and  not  well 
taken.  While  the  complaint  might  have  been  fuller  in 
detail  and  more  specific  in  some  particulars,  it  stated  a  cause 
of  action,  and  there  was  no  error  in  overruling  the  dejnurrer 
to  it. 

In  its  motion  for  a  new  trial  appellant  assigned  sixteen 
reasons.  The  firat  reason  assigned  is  that  the  verdict  is  not 
sustained  by  sufficient  evidence.  The  second  does  not  pre- 
sent any  question,  and  the  third  is  that  the  verdict  is  contrarv 
to  law.  The  first  and  third  reasons  may  be  considered 
together. 

Appellant  urges  that  the  evidence  wholly  fails  to  show 
that  appellee  notified  the  board  of  directors  that  he  wished 
to  withdraw  his  stock.  The  statute  makes  it  obligatory  upon 
a  member  who  wishes  to  withdraw  to  give  to  the  board  of 
directors  three  months'  notice,  etc.  It  was  necessary  for  the 
complaint  to  aver  that  such  notice  had  been  given,  and  as 
this  was  a  material  averment,  it  follows  that  it  was  necessary 
for  appellee  to  prove  that  such  notice  had  been  given.  If 
the  evidence  fails  to  -show  that  such  notice  was  given,  then 
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the  verdict  is  not  sustained  bv  sufficient  evidence,  and  the 
judgment  will  have  to  be  reversed.  If  we  adopt  as  true 
all  the  evidence  on  behalf  of  appellee  upon  this  point,  we 
do  not  see  how  it  can  be  successfully  claimed  that  he  complied 
with  the  duty  imposed  upon  him  by  statute.  By  such  evi- 
dence it  is  shown  that  appellee  paid  his  monthly  dues  con- 
tinuously from  September,  1891,  to  and  including  April, 
1894;  that  after  the  last  named  date  he  did  not  make  any 
other  payments;  that  in  May,  1894,  he  informed  the  secre- 
tary of  appellant  association  that  his  financial  condition  was 
such  that  he  could  not  keep  up  his  payments,  that  he  would 
have  to  withdraw;  that  the  secretary  advised  him  not  to  do 
so;  that  nothing  more  was  said  about  the  matter  till  January, 
1895,  when  the  secretary  told  him  that  he  was  entitled  to 
part  of  the  money;  that  the  secretary  then  told  him  he  would 
see  to  it  and  lay  it  before  the  board  of  directors;  that  he  then 
waited  about  two  months,  when  h^  called  on  the  secretary  and 
was  notified  by  him  that  the  board  of  directors  declined  to 
pay  him  anything.  It  also  appears  from  the  evidence  that 
appellee  did  not  at  any  time  appear  tefore  the  board  of  direct- 
ors or  give  them  any  notice  of  his  wish  to  withdraw.  On  the 
other  hand,  the  secretary  denies  that  appellee  ever  gave  him 
any  notice  of  withdrawal,  or  expressed  to  him  a  \vish  to 
withdraw.  He  further  testified  that  after  he  had  ceased 
his  payments  he  notified  him  at  least  twice  of  his  delin- 
quency, and  called  upon  him  to  try  to  get  him  to  pay  up  his 
back  dues,  so  that  he  wpuld  not  lose  what  he  had  paid  in; 
that  he  refused  to  do  this,  and*  after  a  lapse  of  nearly  two 
years,  he  transferred  his  stock  to  the  association  under  the 
provisions  of  §10,  article  6,  of  the  by-laws,  which  provide 
that:  "Stock  upon  which  four  consecutive  instalments  have 
not  been  paid  shall  lapse,  and  the  amount  standing  to  the 
credit  of  such  shares  shall  be  transferred  to  the  loan  fund." 
It  further  appears  by  the  evidence  of  the  secretary  that  he 
never  mentioned  the  matter  of  appellee's  withdrawal  to 
the  board  of  directors  tintil  a  short  time  before  the  com- 
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mencement  of  this  action,  when  he  did  so  at  the  request  of 
the  attorney  for  appellee.  The  evidence  is  uncontradioted 
that  this  is  all  the  notice  the  board  of  directors  ever  reoeiyed, 
and  that  was  nearly  three  years  after  appellee  had  ceased 
paying  dues,  as  the  record  shows  this  action  was  commenced 
March  23,  1897.  At  this  time  at  least  a  year  had  lapsed 
since  the  secretary  had  transferred  appellee's  stock  to  the 
loan  fund,  as  above  mentioned.  The  board  of  directors 
declined  to  take  any  action  upon  receipt  of  this  notice.  From 
this  evidence  the  jury  might  have  found,  and  evidently  did 
find,  that  appellee  notified  the  secretary  that  he  wished  to 
withdraw,  and  that  the  secretary  promised  to  convey  the 
information  to  the  board  of  directors.  It  is  plain  from  an 
examination  of  the  whole  record  that  the  trial  court  went 
upon  the  theory  that  such  notice  was  suiRcient  and  consti- 
tuted notice  to  the  board  of  directors,  for  the  jury  were  so 
instructed.  We  cannot  concur  in  this  view  of  the  law.  In 
cases  of  this  character,  as  we  have  above  remarked,  the  right 
of  a  stockholder  to  withdraw  from  a  corporation  is  a  statu- 
tory one.  If  he  ^^^9he8  to  exercise  that  right,  he  must 
comply  with  the  provisions  of  the  statute  which  confer  upon 
him  such  right.  The  statute  says:  "Any  stockholder  wish- 
ing to  withdraw  from  such  corporation  may  do  so  upon  three 
months'  notice  given  to  the  board  of  directors."  .  We  must 
construe  this  statute  as  meaning  just  what  it  says,  and  hence 
hold  that  notice  to  the  secretary  is  not  sufficient.  At  most, 
under  the  facts  as  disclosed  by  appellee's  eviden(»e,  the  secre- 
tary was  the  agent  of  appellee  to  convey  sttch  notice  to 
the  board  of  directors,  and  his  failure  to  do  so  was  the  failure 
of  appellee  himself,  and  for  such  failure  he  cannot  complain. 
In  saying  this,  we  do  not  mean  to  hold  that  if  the  secretary 
had  conveyed  the  information  to  the  board  of  directors 
it  would  have  constituted  a  valid  and  binding  notice,  for  that 
question  is  not  before  us.  Cook  on  Stock  and  Stockholder- 
and  Corp.  Law,  at  §727,  (3rd  od.)  says:  "It  is  well  settled 
that  a  corporation  is  not  chargeable  with  knowledge  of  facts 
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merely  because  those  facts  were  known  to  its  incorporators  or 
stockholders  or  clerk.  But  the  corporation  has  notice  of  facts 
which  come  to  the  knowledge  of  its  officers  or  agents  while 
engaged  in  the  business  of  the  corporation,  provided  those 
facts  pertain  to  that  branch  of  the  corporate  business  over 
which  the  particular  officer  or  agent  has  some  control.'*  1 
Beach  on  Pri.  Corp.  §185,  says:  "Nor  is  it  enough  that 
notice  should  be  given  to  one  who  is  an  officer  and  in  his 
official  character.  He  must  also  be  the  proper  officer  to 
receive  notice  of  the  particular  transaction."  A  further 
discussion  and  citation  of  authorities  upon  the  question  now 
before  us  would  be  useless. 

The  evidence  wholly  fails  to  show  the  required  statutory 
notice  to  appellant's  board  of  directors  of  the  intention  or 
wish  of  appellee  to  withdraw,  and  as  this  failure  relates  to 
a  material  question  of  fact,  the  verdict  is  not  sustained  by 
sufficient  evidence.  Upon  the  essential  fact  of  notice,  there 
is  absolutely  no  evidence  to  support  the  verdict,  and  where 
there  is  no  evidence  to  support  the  verdict,  then  such  verdict 
is  an  error  of  law  which  may  be  reviewed  and  corrected  in 
the  appellate  tribunal.  Deal  v.  StatSy  140  Ind.  354,  and 
cases  there  cited;  Bobbins  v.  Spencer^  140  Ind.  483.  As 
this  conclusion  leads  to  a  reversal  of  the  judgment^  other 
questions  presented  by  the  record  need  not  be  noticed.  The 
judgment  is  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 


Stephbnson  v.  Gillaspie. 

[No.  2,929.    Filed  October  81.  1899.] 

Appeal  and  Ebbor. — Final  Judgment. — Dismissal. — Where  it  is  not 
shown  by  the  record  that  a  final  judgment  was  rendered,  the  appeal 
will  be  dismiased. 

From  the  Monroe  Circuit  Court.     Appeal  dismissed. 

J.  E.  Henley  and  J.  B.  Wilson,  for  appellant 
(7.  E.  WeiVy  for  appellee. 
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Black,  J. — The  appellant  has  assigned  here  that  the  court 
erred  in  overruling  his  demurrer  to  the  second  paragraph  of 
the  appellee's  reply,  and  that  the  court  erred  in  its  conclu- 
sions of  law  upon  the  findingcTof  fact  in  a  special  finding. 
The  transcript  of  the  jrecord  before  us  does  not  set  forth  a 
final  judgment  in  the  cause  or  show  that  one  was  rendered. 
Therefore,  the  questions  discussed  in  the  briefs  of  counsel 
can  not  be  decided  by  us  in  this  case.     Appeal  dismissed. 


QUBDELHOFER  V.    ERNSTINa. 
[No.  2,698.    FUed  Noyember  1.  18M.] 

Tbbdiot.— (SjpeeioZ  Findings.— -Conflict.— The  general  verdict  will  be 
upheld  unless  the  facts  found  and  stated  in  the  special  findings  are 
so  antagonistic  to  the  general  verdict  as  to  preclude  reconciliation. 
p.  191. 

Mastbb  and  Servant. — Defective  Machinery. — Knowledge  of  Danger. 
— A  manufacturing  company  is  not  chargeable  with  actionable 
negligence  on  account  of  its  failure  to  place  guards  over  the  revolv- 
ing knives  of  a  wood  jointing  machine  in  order  to  protect  the  oper- 
ator, where  the  danger  was  open  and  obvious,     pp.  192'S03. 

Same.— JVb^ic6  of  i>an{7er.— Negligence  cannot  be  based  upon  the 
failure  of  an  employer  to  warn  an  operator  of  a  wood  jointing 
machine  of  the  increased  danger  incident  to  planing  a  small  stick 
of  timber,  pp.  19S-203. 

VvssDicrt.— Special  Finding. —  ConflictH.  —  Master  and  Servant.— A 
general  verdict  for  plaintiff  on  an  allegation  of  the  complaint 
charging  that  defendant  was  negligent  in  not  warning  plaintiff  of 
the  increased  danger  in  operating  a  wood  jointing  machine  while 
planing  short,  narrow,  and  thin  pieces  of  lumber,  as  compared  to 
larger  and  heavier  pieces  is  in  irreconcilable  conflict  with  a  special 
finding  that  such  increased  danger  was  as  apparent  to  plaintiff  as 
to  defendant,   pp.  203-207. 

From  the  Marion  Superior  Court.     Reversed. 

W,  A.  Keicham,  S.  N.  Chambers^  S,  0.  Pickens^  C.  W. 
Moores  and  F.  E.  Matson,  for  appellant. 

D.  W,  Howe,  J.  R.  Morgan  and  L.  A.  Morgan^  for  ap- 
pellee. 
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Wiley,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  an  injury  received,  v^hile  in  the 
employment  of  appellant,  caused  by  the  alleged  negligence 
of  the  latter.  The  complaint,  which  is  in  one  paragraph, 
avers  that  appellant  owned  and  operated  a  factory,  and  was 
engaged  in  manufacturing  and  repairing  wagons  and  other 
vehicles;  that  in  carrying  on  said  business,  appellant  had  and 
used  machinery  of  various  kinds,  which  was  propelled  by 
steam;  that  a  part  of  such  machinery  consisted  of  a  jointer, 
constructed  with  an  iron  or  steel  top  or  table,  about  six  feet 
long  and  about  one  foot  wide,  in  the  center  of  which  was 
an  opening  about  one  foot  in  length  and  four  inches  wide; 
that  immediately  under  said  opening  were  revolving  knives, 
so  placed  as  to  come  in  contact  with  lumber  placed  upon  such 
table;  that  said  jointer  was  operated  by  steam  power 
communicated  by  wheels,  pulleys,  and  other  mechanical 
devices,  so  as  to  cause  said  knives  to  revolve  with  great 
rapidity;  that  the  mode  or  plan  of  using  said  jointer  was 
to  place  lumber  on  the  table  and  push  it  along  by  hand 
and  thus  plane  or  cut  it  down  to  smaller  dimensions;  that 
when  the  jointer  was  in  operation  there  was  danger  to 
the  person  operating  it  of  his  hand  slipping  from  the  lumber 
being  pushed  over  said  opening  and  falling  upon  the  revolv- 
ing knives;  that  said  danger  was  very  greatly  increased  in 
porportion  ais  the  piece  of  lumber  was  short,  narrow,  and 
thin,  and  because  of  tlie  fact  that  a  short,  thin,  and  light 
piece  of  lumber  was  more  violently  jostled  and  more  un- 
steady in  passing  over  the  knives  than  a  thick  and  heavy 
piece  would  be,  but  that  such  danger  was  not  obvious  to  any 
one  who  was  not  accustomed  to  the  use  and'  operation  of  the 
same;  that  there  were  no  guards  or  apparatus  or  contrivance 
used  in  or  about  such  jointer  to  prevent  or  guard  against 
danger  to  the  person  operating  it  in  case  his  hand  should 
accidentally  slip  off  the  lumber  being  planed,  and  into  said 
opening;  that  appellant  well  knew  the  danger  incident  to  the 
operation  of  ^aid  jointer,  and  might  easily  have  prevented  or 
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guarded  against  the  same  by  attaching  guards  which  could 
have  been  attached  at  an  expense  of  fifty  cents;  that  appellee 
was  employed  by  appellant,  some  time  prior  to  the  accident 
hereinafter  described,  to  work  in  and  about  said  factory;  that 
appellee  was  then  about  twenty-one  years  of  age,  and  had 
never  been  familiar  with  operating  machinery  of  any  kind, 
and  had  had  no  experience  in  the  operation  of  jointers  or 
other  similar  machinery,  nor  any  knowledge,  of  the  danger 
thereto,  all  of  which  appellant  well  knew;  that  on  December 
10,  1895,  while  appellee  was  so  employed,  he  was  directed 
by  appellant  to  take  some  pieces  of  timber  and  plane  them 
upon  said  jointer;  that  said  pieces  were  about  twelve  inches 
long  and  not  over  one  and  one-half  inches  square;  that  they 
were  very  greasy  and  slippery;  that  there  was  great  danger 
to  the  workman  who  might  undertake  to  plane  them,  but  of 
such  danger  appellee  had  no  knowledge  or  experience  what- 
ever; that  appellant,  well  knowing  said  danger  and  appellee's 
ignorance  thereof,  nevertheless  negligently  failed  to  guard 
against  the  same  in  any  way,  and  negligently  failed  to  advise 
appellee  thereof,  or  instruct  him  how  to  operate  the  jointer  in 
such  a  way  as  to  prevent  or  lessen  such  danger;  that  appellee, 
in  pursuance  to  such  directions,  undertook  to  plane  one  of 
the  pieces,  and  while  so  doing,  and  using  due  care,  his  hand, 
by  reason  of  the  jostling  and  unsteadiness  of  such  piece  of 
lumber  in  passing  over  the  revolving  knives  and  the  "slip- 
periness''  thereof,  slipped  from  the  same  and  into  said  open- 
ing and  came  in  contact  with  the  revolving  knives,  whereby 
he  was  injured,  etc.  The  complaint  concludes  by  averring 
that  appellee's  injuries  were  caused  solely  by  the*  negligence 
of  appellant,  and  without  any  fault  or  negligence  on  his 
part.  A  demurrer  for  want  of  facts  was  overruled,  and 
appellant  excepted. 

The  issues  were  joined  by  an  answer  in  general  denial, 
trial  by  jury  resulting  in  a  general  verdict  for  appellee 
for  $3,000,  and  with  the  general  verdict  the  jury  answered 
and   returned   certain   interrogatories   submitted   to   them. 
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Appellant  moved  for  judgmeBt  upon  the  answers  to  inter- 
ro|i^torie8  and  for  a  new  trial,  both  of  which  motions  were 
overruled.  The  overruling  of  the  demurrer  to  the  com- 
plaint, the  overruling  of  the  motion  for  judgment  on  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict, and  the  overruling  of  the  motion  for  a  new  trial^  are 
each  assigned  as  errors. 

The  first  question  discussed  by  counsel  is  the  overruling 
of  appellant's  motion  for  judgment  on  the  answers  to  inter- 
rogatories notwithstanding  the  general  verdict.  We  enter 
upon  the  discussion  of  this  question,  with  the  rule  in  view, 
that  the  general  verdict  is  a  finding  in  favor  of  appellee,  and 
against  the  appellant,  upon  every  material  fact  necessary 
to  the  former's  right  to  recover  under  the  averments  of  his 
complaint,  and  that,  unless  some  facts  established  by  the 
special  findings  are  in  irreconcilable  conflict  with  a  fact 
material  and  necessary  to  the  appellee's  recovery,  the  general 
verdict  must  prevail.  We  must  indulge  every  reasonable 
presumption  in  favor  of  the  general  verdict.  Rogers 
V.  CUy  of  Bloomingtany  22  Ind.  App.  601,  and  authori- 
ties there  cited.  Where,  however,  the  interrogatories  pro- 
pounded to  the  jury,  answered  by  them  and  returned  with 
the  general  verdict,  are  in  irreconcilable  conflict  with  it,  the 
former  wiD  control.  In  other  words,  the  general  verdict  will 
be  upheld  unless  the  facts  found  and  stated  in  the  special 
findings  are  so  antagonistic  to  the  general  verdict  as  to 
preclude  reconciliation.     OhiOy  etc.y  R.  Co.  v.  Trowbridge, 

126  Jnd.  391;  Toledoy  etc.y  R.  Co.  v.  AdamSy  131  Ind.  38; 
Tmvn  of  Poseyville  v.  LewiSy  126  Ind.  80;  Rogers  v.  Leyden, 

127  Ind.  60;  Block  v.  Hazeltiney  3  Ind.  App.  491;  Evans- 
vilUy  etc.y  R.  Co.  v.  Oilmorey  1  Ind.  App.  468;  Rogers  v. 
City  of  Bloomingioriy  supra. 

In  Korrady  v.  Lalce  ShorSy  etc.y  R.  Co.,  131  Ind.  261, 
Elliott,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 
'^Where  the  facts  stated  in  an  answer  to  an  interrogatory 
are  such  as  preclude  a  recovery,  the  court  must  so  adjudge, 
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although  answers  upon  other  points  may  be  favorable  to  the 
party  who  relies  upon  the  general  verdict.  If  facts  are  found 
which  are  fatal  to  a  recovery,  the  court  is  bound  to  deny  the 
plaintiff  a  judgment,  whether  such  facts  relate  to  one  or  to 
many  points.  A  defendant  who  establishes  a  point  which 
completely  and  effectually  destroys  the  alleged  cause  of 
action  must  necessarily  succeed."  See,  also,  Rice  v.  City  of 
EvafisvUhj  108  Ind.  7;  Lake  Shorey  etc.j  R,  Co.  v.  Pinching 
112  Ind.  692. 

We  turn  now  to  the  facts  specially  found  to  see  if  they, 
or  any  of  them,  are  in  irreconcilable  conflict  with  the  general 
verdict,  and  they  are  as  follows:  That  appellee  was  twenty- 
one  years  old;  that  he  had  four  or  five  years  experience  in 
working  in  hard  wood  such  as  used  by  appellant  in  his  fac- 
tory, such  work  having  been  done  with  hand  tools;  that  his 
eyesight  was  good;  that  appellee  commenced  working  for 
appellant  in  his  factory  September  I,  1895;  that  he  received 
the  injury  complained  of  December  10,  1895;  that  his 
employment  was  continuous  between  said  dates;  that  the 
jointer  described  in  the  complaint  was  in  use  when  appellee 
commenced  work  for  appellant;  that  it  was  continued  in  use 
all  the  time  up  to  appellee's  injury;  that  the  jointer  was  the 
same  as  was  in  general  use  in  planing  mills  and  other  wood- 
working establishments  in  Indianapolis;  that  the  jointer  was 
constructed  with  an  iron  or  steel  top  or  table  about  six  feet 
long  and  eight  inches  in  width,  across  the  center  of  which 
was  an  opening  two  and  one-quarter  inches  wide,  beneath 
which  opening  were  revolving  knives,  so  placed  as  to  come 
in  contact  with  timber  placed  on  the  table;  that  the  jointer 
was  used  by  the  workmen  by  putting  the  knives  in  motion, 
placing  the  timber  to  be  planed  on  top  of  the  table,  and  then 
pushing  the  timber  with  the  hands  upon  and  over  the  knives 
in  the  opposite  direction  to  their  movement;  that,  in  using 
the  jointer,  the  workmen  would  stand  in  front  of  the  table 
and  near  the  opening  in  which  the  knives  revolved;  that 
while  appellee  was  in  the  employment  of  appellant  there  was 
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an  adjustable  gauge  or  guide  attached  to  the  top  of  the  table; 
that  there  were  slots  and  set  screws  at  the  back  of  such  gauge 
by  which  it  could  be  moved  backward  or  forward  so  as  to 
cover  the  whole  length  of  the  revolving  knives,  except  that 
portion  being  used  to  plane  with,  and  corresponding  with  the 
piece  of  timber  being  planed;  that  such  gauge  was  four  or 
five  inches  high  and  about  two  and  one-half  to  three  feet 
long;  that  the  top  of  the  table  was  about  three  feet  high  from 
the  floor;  that  the  adjustable  gauge  and  the  slots  and  screws, 
for  its  adjustment  were  open  to  the  view  of  the  workmen 
when  standing  in  front  of  the  top  of  the  jointer  while  operatr 
ing  it;  that  such  gauge  could  be  moved  by  the  workmen  from 
the  back  to  the  front  so  as  to  shut  off  from  the  workmen  all 
of  the  portion  of  the  revolving  knive^not  needed  in  planing 
a  piece  of  timber;  that  there  was  no  other  guard  or  contriv- 
ance on  or  about  the  jointer  to  prevent  or  guard  against  dan- 
ger; that  the  jointer  remained  in  the  same  condition  during 
all  the  time  appellee  worked  for  appellant;  appellee  knew 
there  was  no  guard  or  contrivance  on  the  jointer  to  prevent  or 
guard  against  danger,  except  the  adjustable  gauge  or  guard 
above  mentioned ;  that  there  was  no  other  guard  or  contriv- 
ance on  the  jointer  was  open  and  obvious  to  the  view  of  ap- 
pellee when  working  upon  the  jointer;  that  when  appellee  was 
injured  he  was  planing  a  piece  of  timber  on  the  jointer  about 
twelve  inches  long;  that  said  piece  of  timber  was  greasy  and 
slippery;  that  appellee  knew  it  was  greasy  and  slippery 
before  he  started  it  upon  the  knives;  that  appellee's  hands 
came  in  contact  with  the  knives  by  the  reaction  of  the  piece 
of  timber;  that,  if  appellee  had  known  how,  he  could  have 
placed  the  adjustable  gauge  which  was  on  the  jointer  so 
as  to  shut  off  all  the  portion  of  the  knives  he  was  not  using; 
that  this  would  have  had  the  same  effect  in  preventing 
appellee's  hand  from  coming  in  contact  with  the  knives 
that  any  other  guard  which  could  have  been  used  would  have 
had;  that  during  the  time  appellee  worked  for  appellant  ho 
occasionally  worked  on  the  jointer;  that  the  jointer  was  used 
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in  appellant's  factory  to  plane  or  dress  down  timber;  that 
appellee  saw  the  workmen  thus  using  the  jointer;  that  while 
appellee  was  in  appellant's  employment  he  had  worked  on 
sections  of  wagon  felloes,  wagon  rims,  bolsters,  head  blocks^ 
buggy  shafts,  wagon  tongues,  and  such  pieces  of  timber  as 
are  ordinarily  used  in  repairs  of  wagons,  etc.;  that  he  used 
the  jointer  to  dress  down  and  plane  some  of  such  pieces;  that 
during  the  time  appellee  worked  for  appellant  he  used  the 
jointer  ten  or  fifteen  times  a  week;  that  one  of  the  pieces  of 
timber  appellee  had  dressed  down  was  about  the  same  size 
as  the  one  he  was  working  on  when  he  was  injured;  that 
appellee  commenced  using  the  jointer  about  two  weeks 
after  he  commenced  work,  and  used  it  thence  one  to  three 
times  a  day;  that  he  had,  prior  to  his  injury,  dressed  and 
planed  upon  the  jointer  pieces  of  timber  called  head 
blocks  from  thirteen  to  eighteen  inches  long,  from  one 
to  two  and  one-half  inches  thick,  and  from  one  and  one- 
half  to  tliree  inches  wide;  that  he  also  dressed  down  and 
planed  on  the  jointer  wagon  rims,  about  as  long  as  half  the 
circumference  of  a  wagon  wheel,  from  two  to  three  inches 
thick,  and  from  one  to  one  and  a  half  inches  wide;  that  the 
times  appellee  worked  on  the  jointer  amounted  to  as  much 
as  one  entire  day;  that  if  there  was  any  danger  to  appellee 
while  planing  the  piece  of  timber  when  he  was  injured  it 
was  due  to  the  fact  that  his  hands  were  close  to  the  revolving 
knives  of  the  jointer  and  the  possibility  of  there  being  a 
knot  or  cross-grain  in  the  timber;  that  immediately  l>eforo 
his  injury  appellee  had  planed  on  the  jointer  a  piece  of 
timber  of  the  same  kind  of  wood  and  similar  in  size  to 
the  piece  he  was  planing  when  he  was  injured;  that  a  man 
of  average  intelligence  working  on  the  jointer  would  imme- 
diately learn  that  the  revolving  knives  would  offer  resistance 
to  a  piece  of  timber  being  planed  upon  them;  that  a  person 
of  ordinary  intelligence  would  learn  the  first  time  he  worked 
on  the  jointer  that  it  would  be  necessary  to  apply  force  to 
push  a  piece  of  timber  across  the  knives  and  keep  it  in  place; 
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thaty  while  appellee  was  working  for  appellant,  the  latter 
was  engaged  in  manufacturing  and  repairing  wagons  and 
other  vehicles;  that  he  had  a  machine  which  he  used  in  his 
business  commonly  called  a  jointer,  upon  which  appellee  was 
injured;  that  appellee  was  employed  by  appellant  as  a 
wagon-maker  and  wagon-repairer;  that  appellee  was  so 
engaged  when' he  was  hurt;  that  appellee  was  a  man  of 
ordinary  intelligence;  that  prior  to  his  injury  appellee  did  not 
know,  nor  could  he  have  known  by  the  exercise  of  ordinary 
care  and  observation,  that  the  adjustable  guard  could  be 
moved  for^'ard  so  as  to  cover  that  portion  of  the  knives  not 
needed  for  planing  the  piece  of  timber  which  he  was  at 
work  upon  when  he  was  injured;  that  when  the  jointer  was 
in  operation,  there  was  danger  to  the  workman  operating 
it  of  his  hand  slipping  from  the  lumber  being  pushed  over 
the  opening  and  falling  on  the  knives;  that  in  pushing  a 
short,  narrow,  and  thin  piece  of  timber  over  the  knives  it  was 
more  liable  to  be  violently  jostled  and  to  be  more  unsteady 
than  a  thicker  and  heavier  piece;  that  the  danger  to  the 
workman  was  increased  in  proportion  as  the  piece  of  lumber 
being  pushed  over  the  knives  was  short,  narrow,  thin,  and 
light;  that  the  danger  would  have  been  lessened  by  a  guard; 
that  such  guard  could  have  been  used  without  interfering 
with  the  jointer;  that  such  guard  could  have  been  supplied 
at  an  expense  of  fifty  cents;  that  prior  to  appellee's  injury 
no  such  guard  or  apparatus  was  used  about  the  jointer;  that 
prior  to  his  employment  by  appellant,  appellee  had  not  been 
accustomed  to  operating  machinery  of  any  kind;  that  prior 
thereto  appellee  did  not  have  any  knowledge  of  the  dangers 
incident  to  the  use  of  jointers;  that  when  appellant  employed 
appellee,  he  (appellee)  did  know  of  the  dangers  incident  to 
the  operation  of  such  machinery;  that  on  December  10, 
1895,  appellant's  foreman  directed  appellee  to  take  some 
pieces  of  timber  and  plane  them  upon  the  jointer;  that  the 
pieces  of  timber  appellee  was  working  on  when  he  was  in- 
jured were  about  twelve  or  fourteen  inches  long  and  not 
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over  two  inches  square;  that  the  danger  to  the  workmen  who 
might  undertake  to  plane  such  pieces  on  the  jointer  was  not 
increased  by  reason  of  their  being  slippery  and  greasy;  appel- 
lee was  ignorant  of  the  increased  danger  of  planing  siich 
pieces  by  reason  of  their  shortness  and  thickness;  that 
appellant's  foreman  did  not  advise  appellee  of  the  increased 
danger  on  account  of  the  shortness  and  thickness  of  the 
pieces;  that  appellee's  hand  was  caused  to  slip  and  come  in 
contact  with  the  revolving  knives,  whereby  he  was  injured, 
by  reason  of  appellant's  failure  to  use  guards  in  connection 
with  such  jointer  and  also  the  failure  oi  appellant  to  advise 
appellee  of  the  increased  danger  by  reason  of  the  shortness 
and  thickness  of  the  pieces  of  timber,  etc. 

We  have  given  a  full  statement  of  the  facts  specially 
found,  to  the  end  that  the  question  under  consideration  may 
be  fairly  discussed.  If  we  clearly  understand  the  theory  of 
the  complaint,  appellee  plants  his  right  of  recovery  upon  two 
basic  propositions:  (1)  That  appellant  was  negligent  in 
failing  to  provide  a  guard  to  be  adjusted  over  the  revolving 
knives,  except  that  portion  required  for  doing  the  work 
intended,  at  which  appellee  was  engaged,  so  as  better  to  pro- 
tect him  from  danger;  (2)  that  it  was  negligence  on  the  part 
of  appellant  in  failing  to  warn  him  or  advise  appellee  of 
the  increased  danger  to  him  incident  to  the  particular  work 
in  which  he  was  engaged^  resulting  from  the  size  and  length 
of  the  piece  of  timber  he  was  planing  when  his  injury 
occurred.  As  we  have  seen,  the  jury  by  their  general  ver- 
dict determined  these  alleged  acts  of  negligence  adversely  to 
appellant.  In  other  and  more  direct  language,  by  the  gen- 
eral verdict  the  jury  found  that  appellant  was  negligent  in 
the  two  particulars  specified  and  as  charged  in  the  complaint 
This  finding  by  the  general  verdict  must  stand,  unless  facts 
are  afiirmatively  established  by  the  special  findings  which 
are  so  antagonistic  to  the  facts  established  by  the  general 
verdict  that  the  two  can  not  be  reconciled  upon  any  reason- 
able hypothesis.    It  is  not  claimed  in  the  complaint,  or  in 
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argnmeBt,  that  the  jointer  was  in  itself  defective  or  out  of 
repair,  while  on  the  contrary  it  is  shown  that  it  was  not, 
but  was  such  as  was  in  general  use  in  planing  mills  and  other 
wood-working  establishments.  It  is  charged  and  is  fnlly 
shown  that  it  was  a  dangerous  machine.  It  is  claimed  bv 
appellant  that  the  danger  was  incident  to  the  ordinary  oper- 
ation of  the  machine,  and  that  appellee,  in  its  use,  assumed 
the  risk  incident  thereto.  We  need  not  discuss  the  well 
established  rule  that  the  employe  is  held  to  assume  the  ordi- 
nary risk  incident  to  the  work  or  service  he  so  engages  to 
perform.  While  the  complaint  avers  that  the  danger  to 
appellee  was  increased  by  the  greasy  and  slippery  condition 
of  the  pieces  of  timber  he  was  planing,  such  fact  is  deter- 
mined adversely  to  appellee  by  the  special  finidings.  This 
finding  eliminates  that  question  from  the  case.  While  it  is 
not  seriously  contended  by  appellee's  learned  counsel  that 
appellee's  injury  resulted  from  a  danger  incident  to  the 
ordinary  operation  of  the  machine,  yet  it  is  strenuously 
urged  that  the  danger  would  have  been  greatly  lessened  by 
the  use  of  a  guard  or  apparatus  so  placed  as  to  prevent  the 
hand  from  coming  in  contact  with  the  knives,  as  found  by 
the  jury.  It  is  also  contended  that  it  was  the  duty  of  appel- 
lant to  furnish  his  employe  with  safe  appliances  and  ma- 
chinery with  which  to  work',  and  that  that  duty  required  him 
to  provide  a  guard  to  protect  the  employe's  hands  from  the 
revolving  knives.  That  an  employer  must  furnish  his  em- 
ploye with  reasonably  safe  appliances  and  machinery  with 
which  to  work  is  so  firmly  established  by  the  authorities  that 
the  question  is  no  longer  debatable.  If,  therefore,  it  was 
the  duty  of  appellant  to  furnish  the  guard  described  in  the 
special  findings,  so  as  to  bring  him  within  the  rule  just 
stated,  then  his  failure  to  do  so  would  constitute  actionable 
negligence  under  the  averments  of  the  complaint,  unless  it 
appears  that  appellee,  with  a  knowledge  of  the  facts,  used 
the  machine  in  its  then  condition.  But  we  must  remember 
that  the  duty  to  furnish  reasonably  safe  appliances  and 
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machinerv  does  not  carry  with  it  the  additional  burden  of 
making  the  employer  an  insurer  against  injury  to  his  em- 
ploye. The  rule  was  well  and  forcibly  stated  by  Mitchell, 
J.,  in  Jenney  Electric  Lights  etc.,  Co.  v.  Murphy y  115  Ind. 
566,  as  follows:  "The  employer  does  not,  however,  become 
an  insurer  of  the  employe  against  injury,  nor  does  he  cove- 
nant to  supply  tools  and  appliances  that  are  safe  beyond  any 
peradventure  or  contingency,  nor  to  furnish  implements  of 
the  best,  or  most  approved,  or  of  any  particular  design."  See 
Burke  V.  Witherbee,  98  N.  Y.  562;  Powers  v.  New  Yorkj 
etc.,  R.  Co.y  98  N.  Y.  274;  Lake  Sliore^  etc.,  R,  Co.  v. 
McComiickj  74  Ind.  440.  The  rule  is  that  what  the  em- 
ployer specially  engages  is  that  he  will  not  expose  the 
employe  to  danger  which  is  not  obvious,  or  of  which  the 
latter  has  no  knowledge  or  adequate  comprehension,  and 
which  is  not  reasonably  arid  fairly  incident  to  and  within  the 
ordinary  risks  of  the  service  which  he  engages  to  perform, 
Jenney  Electric  Lighiy  etc.,  Co.  v.  Murphyy  supra.  The 
rule  applicable  to  the  assumption  of  the  risk  on  the  part  of 
the  employe  incident  to  his  service  is  not  a  varying  but  a 
comprehensive  one.  It  embraces  within  its  scope  not  only 
such  risks  as  are  ap])arent  to  the  employe  by  reasonable  and 
ordinary  observation,  or  as  are  readily  discernible  by  a  per- 
son of  his  age,  intelligence,  and  capacity  in  the  exercise  of 
ordinarj^  care,  or  where  his  means  of'  knowledge  of  the 
dangers  that  confront  him  are  equally  as  good  as  those  of  his 
employer,  or  where  he  makes  discovery  of  the  unusual  risks 
and  makes  no  complaint.  Alcorn  v.  Chicago j  etc.,  R.  Co.y 
108  Mo.  81;  Ames  v.  Lake  Shore,  etc.,  R.  Co.,  135  Ind.  363; 
Sheets  V.  Chicago,  etc.,  R.  Co.,  139  Ind.  682;  Louisville, 
etc.,  R.  Co.  V.  Kemper,  147  Ind.  561.  Mr.  Wharton  at 
§214  of  his  work  on  Negligence,  says:  "Where  an  employe, 
after  having  an  opportunity  of  becoming  acquainted  with  the 
risks  of  his  situation,  accepts  them,  he  can  not  recover  for 
injuries  thereby  received."  In  Evansville,  etc.,  R.  Co.  v. 
Henderson,  134  Ind.  636,  we  find  an  able  discussion  by  Mr. 
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Chief  Justice  CoflPey  upon  the  question  of  the  waiver  of  an 
employe  of  his  right  of  action  against  his  employer  for 
injuries  resulting  from  ordinary  dangers  incident  to  the 
business  in  which  he  is  engaged.  It  was  said:  ^^This 
waiver  includes^  on  the  part  of  the  servant,  all  such  risks  as, 
from  the  nature  of  the  business,  usually  and  ordinarily  con- 
ducted, he  must  have  known  when  he  embarked  in  the 
master's  service,  and,  also,  those  risks  which  the  exercise 
of  his  opportunities  for  inspection,  while  giving  diligent 
attention  to  such  service  would  have  disclosed  to  Wm."  In 
at  least  two  cases  in  this  State  the  Supreme  Court  have  held 
that  a  railroad  company  is  under  no  obligation  or  duty  tv 
place  blocks  between  the  rails  where  a  switch  connects  with 
the  main  track,  so  as  better  to  protect  its  employes  from 
getting  their  feet  fast  in  the  angle  thus  made,  and  thus 
increasing  the  hazard  of  the  service.  Ames  v.  Lake  Shore, 
etc.,  R.  Co.j  135  Ind.  363;  Sheets  v.  ChicagOy  etc,  R.  Co,, 
139  Ind.  682.  In  the  latter  case,  the  court  said :  "The  claim 
is  therefore  made,  that  the  appellee  was  negligent  in  not 
constructing  its  track  in  a  proper  manner,  or  in  not  furnish- 
ing proper  equipment  therefor,  so  as  to  make  the  same  safe 
to  the  employes  while  engaged  in  the  discharge  of  their 
duties.  Conceding  that  these  blocks  are  a  practical  device, 
and  reasonably  adapted  for  the  purpose  of  protecting  frogs 
and  switches,  the  fact  that  there  were  no  blocks  used  could 
be  easilv  ascertained  bv  anv  one  inclined  to  look  at  them:  the 
danger  incident  thereto  was  obvious,  but  easily  avoided  by 
the  exercise  of  reasonable  care.  It  is  not  claimed  that  the 
switch  was  improperly  constructed,  or  that  it  was  not  suitable 
for  the  purposes  for  which  it  was  intended,  or  that  the  danger 
to  persons  in  getting  their  feet  caught  therein  could  not  be 
avoided.  It  is  not  a  case  of  the  use  of  obviouslv  defective 
machinery  or  implements  with  which  the  deceased  was  called 
upon  to  work,  of  which  defects  he  had  no  knowledge;  it  is  not 
a  case  of  conditions  involving  secret  defects  not  obvious  to 
the  servant,  the  existence  of  which  the  master  knew  or  ought 
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to  have  known.  That  the  switches  on  this  line  of  road  were 
nnblockedy  was  known  to  both  master  and  servant^  and  what- 
ever danger  was  incident  thereto,  was  apparent  to  both. 
There  was  no  fraud,  no  suppression  of  conditions,  and  no 
misunderstanding  as  to  contingencies." 

The  case  of  the  Wabash,  etc.,  Co,  v.  Webb,  146  Ind.  303, 
is  directly  in  point.  There  appellee  was  in  the  employment 
of  appellant.  In  attempting  to  step  over  a  shaft  his  clothing 
near  his  left  foot  was  caught  by  a  projecting  oil  cup  and  set 
screw,  which  threw  him  down,  and  he  was  injured.  He  testi- 
fied that  he  did  not  see  the  oil  cup  and  set  screw;  that  they 
could  not  be  seen  when  the  shaft  was  revolving;  that  the 
shaft  was  always  revolving  when  he  saw  it,  and  that  he  did 
not  know  of  the  existence  of  the  cup  and  set  screw.  He  based 
his  right  of  recovery  on  the  theory  that  it  was  the  duty  of 
appellant  to  have  boxed  the  shaft,  oil  cup,  and  set  screw,  so 
as  to  obviate  the  danger  in  stepping  over  the  revolving  shaft. 
Howard,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"It  IS  possible  that  gearings,  set  screws,  pulleys,  belts  and 
other  such  exposed  parts  of  machinery  might  be  rendered 
more  safe  by  being  boxed.  But  well  conducted  mills  are 
without  this  extra  care;  and  if  usual  and  ordinary  care  is 
shown  in  the  procurement  and  maintenance  of  machinery, 
that  is  all  that  can  be  asked.  Extraordinary  care  can  not 
be  demanded;  and  the  usual  and  ordinary  risks  attendant 
upon  work  about  such  machinery  are  hazards  of  the  service 
which  are  assumed  by  the  employe.  And  if  it  be  con- 
ceded that  the  oil  cup  and  set  screw  could  not  be  seen  when 
the  shaft  was  in  motion,  yet  we  cannot  for  that  reason  say 
that  such  necessary  and  usual  attachments  constitute  a  hid- 
den defect  to  one  who  for  nearly  two  years  has  been  an 
employe  in  the  paper  mill  where  they  are  found,  and  who  for 
three  weeks  has  been  engaged  in  the  very  room  where  they 
are  used,  constantly  working  around,  oiling  and  cleaning  the 
very  machinery  to  which  they  are  attached." 

The  Supreme  Court  of  Massachussctts  in  the  case  of  Sul- 
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livan  V.  India  Mfg.  Co.,  113  Mass.  396,  states  the  rule  in 
such  ease,  as  now  before  ns,  as  follows:  ^^Thongh  it  is  a  part 
of  the  implied  contract  between  master  and  servant  (where 
there  is  only  an  implied  contract)  that  the  master  shall  pro- 
vide suitable  instruments  for  the  servant  with  which  to  do 
his  work,  and  a  suitable  place  where,  when  exercising  due 
care  himself,  he  may  perform  it  with  safety,  or  subject  only 
to  such  hazards  as  are  necessarily  incident  to  the  business, 
yet  it  is  in  the  power  of  the  servant  to  dispense  with  this  obli- 
gation. When  he  assents  therefore  to  occupy  the  place  pre- 
pared for  him,  and  incurs  the  dangers  to  which  he  will  be 
exposed  thereby,  having  sufficient  intelligence  and  knowl- 
edge to  enable  him  to  comprehend  them,  it  is  not  a  question 
whether  such  place  might,  with  reasonable  care,  and  by  a 
reasonable  expense  have  been  made  safe.  His  assent  has 
dispensed  with  the  performance  on  the  part  of  the  master 
of  the  duty  to  make  it  so.  Having  consented  to  serve  in  the 
way  and  manner  in  which  the  business  was  being  conducted, 
he  has  no  proper  ground  of  complaint,  even  if  reasonable 
precautions  have  been  neglected."  See,  also,  Oilhert  v. 
Guild,  144  Mass.  601,  12  X.  E.  368.  There  appel- 
lee was  injured  while  working  in  appellant's  woolen  mills 
while  at  work  with  a  shearing  machine.  In  operating  the 
machine  the  cloth  passed  close  to  a  stationary  knife,  over 
against  which  was  a  revolving  cylinder,  upon  which  were 
eighteen  knife  blades,  and  over  which  there  was  no  guard. 
While  in  this  service  appellee  was  injured.  In  deciding  the 
case,  the  court  said:  "The  machine  was  dangerous  only 
because  there  was  danger  in  working  upon  it;  and,  if  it  was 
in  fact  dangerous,  it  was  immaterial  that  the  danger  mi^ht 
have  been  averted  by  appliances  protecting  against  it.  *  *  * 
If  the  plaintiff  undertook  the  work  knowing  the  danger,  the 
defendants  are  not  liable,  although  they  might  have  pre- 
vented the  danger  by  guarding  against  it."  Upon  the  same 
question  is  Murphy  v.  American  Enhber  Co.,  159  Mass.  260, 
34  N.  E.  268,  in  which  the  court  said:    "There  is  no  absolute 
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duty  on  the  part  of  an  employer  to  box  hi8  machinery.  And 
under  the  circumstances  of  the  case  there  was  no  duty  on 
the  part  of  the  employer  to  instruct  the  plaintiff  that 
the  coupling  on  the  shaft  was  not  boxed.  The  fact  was 
obvious  and  it  must  be  assumed  that  he  could  see  the  condi- 
tion of  things.  When  the  dangerous  character  of  the 
machinery  is  in  plain  sight,  a  workman  ordinarily  must  take 
notice,  and  no  duty  rests  on  the  employer  to  point  this  out" 
See,  also,  Foley  v.  Pettee  Machine  Works,  149  Mass.  294, 
21  K  E.  304;  Hale  v.  Cheney,  159  Mass.  268,  34  K  E. 
255;  Rooney  v.  Sewall,  etc.,  Co,,  161  Mass.  153,  36  N.  E. 
789;  Kelley  v.  Silver  Spring,  etc,  Co.,  12  R.  I.  112.  In 
EicJcey  v.  Taaife,  105  K.  Y.  26,  12  K  E.  286,  plaintiff 
was  a  girl  fourteen  years  old  and  was  working  in  a  laundry. 
Her  hand  was  caught  between  two  rollers,  drawn  through 
and  crushed.  There  were  no  guards  or  other  appliances  to 
protect  the  employe's  hands  from  the  rollers.  In  delivering 
the  opinion  of  the  court,  Peckham,  J.,  said:  "But  the 
plaintiff,  in  accepting  this  work  and  entering  upon  the 
employment  about  this  machine,  assumed  the  usual  risks  and 
perils  of  the  employment  and  such  as  were  incident  to  the 
use  of  this  machine  in  its  then  condition,  so  far  as  such 
risks  were  apparent.  •  I  speak  of  this  as  the  general  rule,  and, 
whatever  exception  there  may  be  to  it  on  account  of  the 
youth  of  the  plaintiff  will  be  spoken  of  hereafter.  But  upon 
the  general  proposition  as  to  the  use  of  machinery,  there  is 
no  doubt  that  an  employe  in  accepting  service  with  a  knowl- 
edge of  the  character  and  position  of  the  machinery,  the 
dangers  of  which  are  apparent,  and  from  which  he  might  be 
liable  to  receive  injury,  assumes  the  risks  incident  to  the 
emploATuent,  and  he  can  not  call  upon  the  defendant  to  make, 
alterations  to  secure  greater  safety."  In  many  cases  in  this 
State  the  courts  of  last  resort  have  held  that  where  a  servant 
is  employed  to  work  in  a  place  that  is  obviously  dangerous, 
and  he  has  an  equal  opportunity  with  the  master  to  observe 
the  danger,  he  assumes  all  risk  of  injury  that  may  result  from 
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such  dangers.  Railshack  v.  Turnpike  Co.y  10  In<L  App. 
622;  Romona  Stone  Co.  v.  Tate,  12  Ind.  App.  57;  Balti- 
more,  etc.,  R.  Co.  v.  Leathers^  12  Ind.  App.  544;  Louisvilley 
eic.y  R.  Co.  V.  Quinn,  14  Ind.  App.  554;  Pennsylvania  Co. 
V.  WiWc,  15  Ind.  App.  583;  Peirce  v.  Oliver,  18  Ind.  App. 
87;  Kemer  v.  Baltimore,  etc.,  R.  Co.,  149  Ind.  21.  When 
a  servant  undertakes  to  engage  in  a  master's  service,  and  to 
perform  certain  duties,  the  master  has  a  right  to  assume 
that  he  is  qualified  to  perform  the  duties  of  the  position  he 
seeks  to  occupy,  and  competent  to  apprehend  and  avoid  all 
the  apparent  and  obvious  hazards  of  such  service.  American 
Nail  Co.  V.  Connelly,  8  Ind.  App.  398;  Peterson  v.  Neic 
Pittsburg,  etc.,  Co.,  149  Ind.  260.  From  the  foregoing 
authorities,  two  propositions  are  firmly  established:  (1) 
That  appellant  was  not  legally  bound  to  furnish  and  have 
attached  to  the  jointer  used  by  appellee  the  guard  described 
in  the  complaint  and  answers  to  interrogatories,  and  hence 
was  not  chargeable  with  actionable  negligence  in  failing  to 
furnish  it;  (2)  that  the  danger  incident  to  the  use  of  the 
jointer  was  open  and  obvious,  both  to  the  appellant  and  the 
appellee  alike,  and  hence  the  latter  assumed  the  risk  of  injury 
resulting  from  its  use. 

We  will  now  determine  what  antagonism  or  conflict  there 
is,  if^any,  between  the  general  verdict  and  the  special  findings 
on  the  question  of  the  alleged  negligence  of  appellant  to 
warn  and  advise  appellee  of  the  increased  danger  from  the 
operation  of  the  jointer  while  planing  short,  narrow,  and 
thin  pieces  of  lumber,  as  compared  to  larger  and  heavier 
pieces.  By  the  general  verdict  it  was  determined  that  the 
danger  was  thus  increased,  and  that  appellant  did  not  warn 
appellee  thereof.  It  was  also  specially  found  that  as  the  size 
of  the  timber  that  was  to  be  planed  on  the  jointer  diminished, 
it  was  more  liable  to  l>e  violently  jostled  when  coming  in 
contact  with  the  revolving  knives;  that  appellee  was  ignorant 
thereof,  that  appellant  knew  such  fact,  and  that  the  danger 
to  the  person  operating  the  jointer  was  thereby  correspond- 
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ingly  increased.  It  would  seem,  therefore,  that  upon  this 
question  the  general  verdict  and  special  findings  are  in  har^ 
mony.  But  when  we  look  at  and  consider  all  the  facts 
specially  found,  as  we  must,  it  seems  to  us  that  such  apparent 
harmony  is  broken  and  transformed  into  irreconcilable  dis- 
cord. When  we  take  the  answers  to  the  interrogatories  aa  a 
whole,  the  fact  is  firmly  established  that  the  increased  danger 
resulting  from  planing  pieces  of  timber  of  the  size  and  char- 
acter appellee  was  planing  when  injured  was  apparent  to  the 
observation  of  an  ordinarily  intelligent  person^  and  incident 
to  the  ordinary  use  of  the  jointer.  And  again  it  is  evident 
from  the  special  findings  that  the  increased  danger  to  appel- 
lee with  his  ordinary  intelligence  and  his  experience  was 
open  and  obvious,  and  therefore  the  increased  risk  arising 
from  the  use  of  such  pieces  of  timber  was  assumed  by  him. 
It  is  shown  that  different  sizes  of  timber  could  be  planed  on 
this  jointer.  Appellee  had  planed  pieces  of  different  sizes. 
It  is  obvious  to  any  person  of  ordinary  intelligence,  to  say 
nothing  of  experience,  that  the  nearer  the  workman  gets  his 
hands  to  the  revolving  knives,  the  danger  is  correspondingly 
increased.  As  the  piece  of  timber  diminishes  in  size,  the 
hands  of  the  operator,  while  pushing  it  over  the  knives,  come 
proportionately  nearer  to  them.  This  fact  is  open  and 
obvious.  A  large  and  heavy  piece  of  timber,  while  being 
pushed  on  the  knives,  would  be  steadier  by  reason  of  its  own 
weight  than  a  smaller  and  lighter  one,  and  therefore  not  so 
liable  to  become  violently  jostled.  A  piece  of  timber  might 
be  so  heavy  that  its  weight  and  the  law  of  gravitation  operat- 
ing upon  it  would  hold  it  steadily  to  the  revolving  knives, 
without  force  from  the  operator.  It  was  specially  found 
that  the  first  time  a  man  uses  the  jointer,  and  immediately, 
he  learns  that  the  revolving  knives  offer  resistance  to  the 
timber  he  is  pushing  over  them,^  and  that  it  is  necessary  for 
him  to  apply  force  to  the  timber,  while  so  pushing  it^  to  keep 
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it  in  place.  This  is  not  only  a  fact  specially  found,  but  it  is  a 
law  of  natural  philosophy.  When  an  object  comes  in  con- 
tact with  another  of  increased  power  and  motion,  the  one 
of  the  lesser  power  mnst  give  way  to  the  one  of  greater 
strength. 

In  Croum  v.  Orr,  140  X.  Y.  450,  35  N.  E.  648,  it  is  held 
that  a  person  is  bound  to  take  ordinary  observation  of  famil- 
iar laws,  and  to  govern  himself  accordingly,  and  if  he  fail 
to  do  so  the  risk  is  his  own. 

Judge  Cooley,  in  Michigan  Central  R,  Co.  v.  Smithson^ 
46  Mich.  212,  7  N.  W.  791,  said:  "The  best  notice  is  that 
which  a  man  mnst  of  necessity  see  and  which  cannot  confuse 
or  mislead  him;  he  needs  no  printed  placard  to  announce  a 
precipice  when  he  stands  before  it."  And  so,  if  a  servant  is 
operating  a  circular  saw,  it  is  no  duty  of  the  master  to  warn 
him  that  if  any  portion  of  his  person  comes  in  contact  with 
it  he  will  be  injured.  That  is  an  open  obvious  fact  and  is 
patent  to  a  person  of  ordinary  intelligence.  Under  the  facts, 
as  they  appear  in  this  case,  we  can  not  believe  that  appellant 
owed  appellee  the  duty  of  warning  him  of  the  danger  inci- 
dent to  the  service  in  which  he  was  engaged.  He  had  used 
the  jointer  every  day  and  about  fifteen  times  every  week 
for  three  months.  lie  had  planed  on  it  'Tiead-blocks"  from 
thirteen  to  eighteen  inches  long,  and  two  and  one-half  inches 
thick  by  two  to  three  inches  wide.  The  piece  he  was  planing 
when  injured  was  about  fourteen  inches  long  and  about 
two  inches  square.  He  had  planed  a  piece  of  the  same  size 
immediately  before  the  accident.  The  experience  he  had 
had  in  the  use  of  the  machine  was  sufficient  to  make  him 
familiar  with  its  operation,  and  he  was  bound  to  know  that 
the  danger  to  his  hands  increased  as  he  was  compelled  to  have 
them  closer  to  the  revolving  knives,  by  reason  of  the  dimin- 
ished size  of  the  timber.  But  there  is  still  a  more  potent  rea- 
son which  absolves  appellant  from  liability  upon  this  branch 
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of  the  case,  and  that  is,  the  danger  was  a  patent  one,  open  and 
obvious,  and  by  his  experience  appellee  had,  or  might  have 
had,  by  the  exercise  of  his  natural  faculties,  an  equal  khowl- 
edge  thereof  with  appellant.  Big  Creek  Stone  Co.  v.  Wolfy 
138  Ind.  496;  Diamond  Plate  OUas  Co.  v.  DeHority,  143 
Ind.  381;  Burns  v.  Windfall  Mfg.  Co.,  146  Ind.  261; 
Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind.  661;  Wolf  v. 
Big  Creek  Stone  Co.,  148  Ind.  317;  Becker  v.  Baumgartner, 
5  Ind.  App.  576;  Salem  Bedford  Stone  Co.  v.  Hohhs,  11 
Ind.  App.  27;  Romona  Co.  v.  Tate,  12  Ind.  App.  57;  Chi- 
cago, etc.,  R.  Co.  V.  Wagner,  17  Ind.  App.  22;  Ea^t  Chi- 
cago, etc.,  Co.  V.  Williams,  17  Ind.  App.  573;  East  Chicago, 
etc.,  Co.  V.  Ankeny,  19  Ind.  App.  160.  Much  more  might  be 
said  upon  this  branch  of  the  case  and  many  additional  a\ithor- 
ities  cited,  but  it  is  useless.  Under  the  authorities,  we  do 
not  see  how  the  general  verdict  and  the  special  findings  can 
be  reconciled.  The  latter  wholly  fail  to  disclose  any  action- 
able negligence  on  the  part  of  appellant.  On  the  contrary, 
they  show  that  he  was  without  fault.  The  jointer  used  by 
appellee  was  the  kind  in  general  use  in  planing  mills,  etc.; 
it  was  in  good  repair;  there  were  no  defects  in  it;  appellee 
had  had  experience  in  the  use  of  it  at  least  three  months; 
he  knew,  or  was  bound  to  know^,  that  it  was  a  dangerous 
machine;  he  was  a  person  of  mature  years  and  of  average 
intelligence;  he  had  had  five  years  experience  in  working 
in  hard  wood;  he  knew  there  was  no  guard  on  the  jointer, 
and  he  continued  to  use  it  without  making  any  com- 
plaint or  without  a  promise  on  the  part  of  appellant  to 
put  a  guard  on  it.  Under  these  facts  appellant  is  shown 
to  be  without  fault,  and  that  appellee  assumes  the  risk 
incident  to  his  employment.  Our  conclusion,  therefore, 
is  that  the  special  findings  establish  facts  which  preclude 
appellee's  right  to  recover,  and  hence  there  is  such  conflict 
and  antagonism  between  the  general  verdict  and  answers  to 
interrogatories  that  they  can  not  be  reconciled  upon  any 
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reasonable  hypothesis.     In  such  case,  the  answers  to  inter- 
rogatories must  control. 

Appellant's  motion  for  judgment  should  have  been  sus- 
tained. This  conclusion  makes  it  unnecessary  to  decide  other 
questions  presented  by  the  record.  The  judgment  is  reversed, 
and  the  court  below  is  directed  to  sustain  appellant's  motion 
for  judgment  in  his  favor  notwithstanding  the  general  vei^ 
diet  and  render  judgment  accordingly. 


State  of  Indiana  v.  Hilgbndorf. 

[No.  8,158.    Filed  November  1,  1889.] 

Taxatiov.— Failure  to  List  Property  for  Taxation  ^Affidavit  and 
Information. — Criminal  Law. — An  affidavit  and  information  charg- 
ing that  defendant  ** being  requested  as  required  hj  law,"  failed 
to  give  a  true  list  of  his  property  for  taxation  is  sufficient  to  charge 
the  offense  defined  by  §2271  Bums  1894  without  setting  out  the 
exact  manner  in  which  the  request  to  furnish  a  list  of  taxable  prop- 
erty was  made  by  the  assessor. 

From  the  Lake  Circuit  Court.     Reversed. 

W,  L.  TayloTy  Attorney-General,  8.  T.  SuttoUy  J.  0* 
Bowers  and  W.  /.  McAleer,  for  State. 
B,  F.  Ibach  and  /.  0.  Ibach,  for  appellee. 

BDenley,  J. — ^It  is  objected  to  the  suiBciency  of  the  affi- 
davit upon  which  the  information  is  based  that  it  charges  no 
misdemeanor  under  the  statute,  and  that  there  is  an  attempt 
to  chaise  appellee  in  the  same  affidavit  with  the  commission 
of  several  misdemeanors.  The  affidavit  upon  which  the 
information  is  based,  omitting  the  formal  part,  is  as  follows : 
"That  on  the  23rd  day  of  April,  1898,  in  said  county  of 
Lake  and  State  of  Indiana,  one  William  Hilgendorf ,  who  was 
then  and  there  over  the  age  of  twenty-two  years,  and  of 
sound  mind,  and  who  was  then  and  there  and  for  more  than 
two  years  prior  thereto  a  resident  and  taxpayer  of  Xorth 
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township  in  said  county,  being  then  and  there  requested,  as 
required  by  law,  by  William  Emmel,  who  was  then  and  there 
the  duly  elected,  qualified,  and  acting  assessor  of  said  North 
township  in  said  county,  as  such  assessor,  to  give  a  true  and 
complete  list  of  all  of  his  taxable  property  then  and  there 
owned  by  and  in  the  possession  of  him  the  said  Hilgendorf , 
and  sityate  then  and  there  in  said  township,  on  the  1st  day  of 
April  of  said  year  1898,  did  then  and  there  unlawfully  fafl, 
n^lect,  and  refuse  to  give  a  true  list  of  his  said  property,  and 
did  then  and  there  give  and  furnish  to  said  assessor  as  a  true 
list  of  his  said  property  the  following  list  to  wit-/'  Here 
follows  the  list  as  furnished  by  appellee.  Continuing  the  affi- 
davit charges:  ^^hich  list  was  not  then  and  there  a  true 
list  of  all  the  taxable  property  then  and  there  owned  by  said 
"William  Hilgendorf  on  said  Ist  day  of  April,  1898,  he  the 
said  William  Hilgendorf  on  said  1st  day  of  April,  1898,  hav- 
ing, and  having  had,  then  and  there  o^  said  1st  day  of  April, 
1898,  owned,  controlled,  and  in  his  possession,  then  and 
there  situate,  other  taxable  property  not  included  in  said  list 
so  furnished  as  aforesaid  by  said  William  Hilgendorf  to  said 
William  Emmel  as  assessor,  of  said  North  to^vnship  as  afore- 
said to  wit:  Thirteen  head  of  cattle  of  the  value  of  $220; 
one  female  dog  the  tax  upon  which  was  then  and  there  $3 ; 
which  said  property  was  not  then  and  there  listed  by  said 
Hilgendorf  for  taxation  to  said  Emmel  as  said  assessor. 
Contrarv  to  the  form  of  the  statute,  etc." 

The  above  affidavit  is  drawn  under  §2271  Bums  1894, 
which  is  as  follows:  ''Whoever  when  requested  by  the 
assessor,  state,  county  or  municipal,  or  any  of  his  deputies, 
fails  to  give  a  true  list  of  all  his  taxable  property,  or  to  take 
and  subscribe  any  oath  iij  that  behalf,  as  required  by  law,  or 
shall  fix  a  fraudulent  value,  where  an  oath  is  not  required, 
on  such  property,  upon  conviction  thereof,  shall  be  fined," 
etc.    The  offense  charged  in  the  affidavit  is  a  statutory  one, 
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being  created  and  defined  by  the  statute,  and  in  such  cases  it 
is  generally  sufficient  to  charge  the  offense  in  the  language 
of  tlie  statute,  which  was  done  in  this  case.  State  v.  Beachy 
147  Ind.  74,  36  L.  K.  A.  179;  Trout  v.  State,  111  Ind.  499; 
State  V.  Miller,  98  Ind.  70;  Howard  v.  State,  87  Ind.  68. 
It  was  not  necessary  to  set  out  in  the  affidavit  the  exact  man- 
ner in  which  the  request  to  furnish  a  list  of  taxable  property 
was  made  by  the  assessor. 

In  Slribhling  v.  State,  56  Ind.  79,  the  Supreme  Court 
Bay:  "The  sufficiency  or  insufficiency  of  an  indictment  may 
be  tested  by  the  answer  to  the  following  question:  Can  the 
facts,  properly  alleged  in  the  indictment,  be  true,  and  the 
defendant  innocent  of  the  offense  intended  to  be  charged 
against  him?  If  the  answer  must  be  in  the  affirmative  the 
indictment  is  bad;  if  in  the  negative  the  indictment  is  good." 

If  we  apply  this  test  to  the  affidavit  in  question  we  cannot 
help  but  conclude  that  it  is  good.  If  the  facts  properly 
alleged  in  the  affidavit  are  true,  appellee  is  guilty  of  the 
offense  defined  by  the  statute  as  charged  against  him  in  the 
affidavit.  We  think  the  words  in  the  affidavit  "as  required 
by  law'*  might  be  entirely  omitted  and  the  indictment  still 
charge  the  offense  intended  under  the  statute.  It  cannot  be 
contended  that  there  is  not  sufficient  matter  alleged  in  the 
affidavit  in  question  to  indicate  the  crime  and  person  charged. 
§1824  Bums  1894. 

The  lower  court  erred  in  sustaining  the  motion  to  quash  the 
affidavit  and  information.  The  appeal  of  the  State  is  there- 
fore sustained  at  the  cost  of  appellee. 


Vol.  23—14 
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PoPB  V.   Branch  County  Savings  Bank. 

[No.  2,881.    FUed  November  2,  1899.] 

Interrogatories  to  Jury.  —  Practice,  —  Each  interrogatory  pro- 
pounded to  the  jury  must  present  a  single  material  fact  involved 
in  the  issue,   p.  £lt. 

Pleadinq. — Answer, — Non  Est  Factum, — BUXe  and  Notes, — Alteration 
of  Note.— Instructions, — Where  a  plea  of  non  est  factum  was  inter- 
posed in  an  action  on  a  promissory  note,  and  the  evidence  showed 
that  a  material  alteration  was  made  in  the  note  after  its  execution, 
without  the  knowledge  or  consent  of  defendant,  the  court  erred  in 
instructing  the  jury  that  they  should  find  for  the  plaintiff  if  it  was 
shown  by  a  preponderance  of  the  evidence  that  defendant  executed 
the  note.    p.  2 IS. 

Bills  and  Norsa —JVon  Est  Factum,— Bona  Fide  Holder,— Burden 
of  Proof. — Where  in  a  suit  on  a  note  by  a  bank  as  indorsee  the 
defendant  filed  a  plea  of  non  est  factum,  and  introduced  evidence 
showing  that  a  material  alteration  was  made  in  the  note  after  its 
execution,  without  the  knowledge  or  consent  of  defendant,  to  war- 
rant a  recovery  the  burden  rested  upon  plaintiff  to  show  that  it  was 
a  bona  flde  holder  for  value,    p.  2 IS, 

Sams. — AlteraiUm  of  Note, — Instruction, — An  instruction  in  an  action 
on  a  promissory  note  that  if  the  note  was  signed  and  delivered  with 
a  blank  space  between  the  words  "negotiable  and  payable  at"  and 
"bank"  that  the  payee,  or  any  indorsee  thereof,  had  the  right  to 
insert  the  name  of  a  bank  was  erroneous,  where  the  evidence 
showed  that  the  note  was  delivered  with  the  understanding  that  it 
should  not  be  payable  in  bank,   p,  214, 

Same. — Non  Est  Factum.— Alteration  of  Note. — Instruction, — An 
instruction  in  an  action  on  a  promissory  note  that  if  the  jury  found 
that  the  note  was  delivered  with  the  agreement  that  it  was  not  to 
be  payable  at  any  bank,  and  that  the  payee  inserted  the  name  of  a 
bank  in  a  blank  in  the  note  before  the  word  "bank,"  in  violation  of 
the  agreement,  and  the  note  came  to  plaintiff  in  this  condition,  in 
the  usual  course  of  business,  in  good  faith,  for  a  valuable  consider- 
ation, then  you  should  find  for  plaintiff,  because  the  note  was 
regular  upon  its  face  when  it  bought  it,  is  erroneous,  as  it  was 
within  the  province  of  the  jury  to  determine  whether  the  note  was 
regular  upon  its  face,    pp,  215,  £16. 

Saxe,— Alteration  of  Note.— Bona  Fide  Purchaser,— Instruction,— 
Where  defendant  interposed  the  plea  of  non  est  factum  to  an  action 
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on  a  promissory  note,  on  account  of  a  change  made  in  the  note 
after  its  execution,  an  instruction  that  if  the  evidence  showed  that 
the  note  came  to  plaintiff,  in  the  usual  course  of  business,  in  good 
faith,  for  a  valuable  consideration,  before  maturity,  that  the  jury 
should  find  for  plaintiff  was  erroneous,  as  it  is  the  duty  of  a  pur- 
(diaser  of  negotiable  paper,  before  maturity,  to  make  inquiry  as  to 
its  genuineness  if  there  is  anything  about  the  paper  itself,  or  the 
circumstances  surrounding  its  presentation  for  discount,  calculated 
to  excite  suspicion  in  the  mind  of  a  reasonably  cautious  person. 
pp.  S16-217. 

Instructions. — Ahatract  Propositions  of  Law. — Remedy. — Available 
error  cannot  be  predicated  upon  the  action  of  the  court  in  giving 
an  instruction  which  was  correct  as  an  abstract  proposition  of  law. 
The  remedy  in  such  cases  is  to  request  further  instructions  upon 
the  proposition,    p.  tl7. 

EviDENCB. — C'oncZimon. — BHIXs  and  Notes. — In  an  action  on  a  promis- 
sory note  it  was  error  for  the  court  to  permit  plaintiff  to  testify  that 
he  bought  the  note  in  good  faith,  as  the  question  of  good  faith  was 
one  to  be  decided  by  the  jury  upon  all  the  facts,     pp.  217^  218. 

From  the  Elkhart  Circuit  Court.     Reversed. 

« 

John  M.  Van  Fleet  and  Vernon  W.  Van  Fleety  for  appel- 
lant. 

0.  T,  Chamberlain  and  P.  L.  Turnery  for  appellee. 

CoMSTOCK,  C.  J. — Appellee  brought  this  action  against 
appellant  upon  a  promissory  note  alleged  to  have  been  exe- 
cuted by  appellant  to  the  order  of  Edwin  A.  Jones,  who 
indorsed  it  in  writing  to  Catherine  Jones,  who  in  turn  in- 
dorsed it,  before  maturity,  in  writing  to  appellee.  The  note 
was  for  $236.68,  with  interest  and  attorney's  fees.  Appel- 
lant answered  by  non  est  factum. 

No  question  is  made  upon  the  complaint  or  answer.  The 
cause  was  tried  by  jury  and  a  verdict  returned  for  appellee 
in  the  sum  of  $263.40.  With  the  general  verdict  answers  to 
interrogatories  were  returned.  The  error  assigned  upon  this 
appeal  is  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  appears  from  the  record  that  appellant  and  one  Edwin 
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A.  Jone8  were  formerly  partners  in  biisinefls.  L^pon  the 
solution  of  the  partnership,  appellant  executed  the  note  in 
suit  to  Jones  for  the  balance  supposed  to  be  due  him  on 
account  of  obligations  growing  out  of  the  partnership  busi- 
ness. The  note  was  subsequently  assigned  to  the  wife  of 
Jones,  and  by  her,  as  above  stated,  to  appellee.  AppeUant 
claims  that  he  refused  to  execute  a  note  payable  in  bank; 
that  the  note  he  signed  and  delivered  to  Jones  was  ''nego- 
tiable and  payable  at Bank,  Elkhart,  Indiana,"  and 

that,  after  its  execution,  it  was  changed  by  writing  before  the 
word  ''Bank"  the  words  "First  National."  This  claim  of 
appellant  is  sustained  by  the  evidence. 

The  motion  for  a  new  trial  contains  ten  reasons.  Under 
the  first  and  second,  appellant  complains  of  the  verdict  of  the 
jury  and  the  finding  on  the  eighth  interrogatory  submitted 
to  them.  As  our  view  of  the  law  requires  the  reversal  of  the 
judgment,  and  as  the  questions  presented  by  these  reasons 
for  a  new  trial  may  not  arise  upon  a  second  trial,  we  do  not 
pass  upon  them. 

The  refusal  of  the  court  to  submit  to  the  jury  the  sixth 
interrogatory  asked  by  appellant  is  the  third  reason  stated  in 
the  motion  for  a  new  trial.  This  interrogatory  is  in  the 
following  language:  "It  is  true,  is  it  not,  that  after  said 
Edwin  A.  Jones  had  thus  filled  up  said  blank  he,  as  agent  of 
his  wife,  took  said  note  to  Coldwater,  Michigan,  and  sold  it 
to  the  plaintiff,  and  that  at  the  time  the  plaintiff  so  purchased 
said  note  it  clearly  appeared  that  the  words  "Eil^t  National" 
with  which  said  blank  was  filled  were  in  a  handwriting  dif- 
ferent from  that  of  the  remainder  of  said  notes?"  This 
interrogatory  called  for  several  facts.  It  has  been  held  by  the 
Supreme  Court  that  each  interrogatory  must  present  a  single 
material  fact  involved  in  the  issue.  Town  of  Albion  v. 
TTetricJc,  90  Tnd.  545,  548,  46  Am.  Rep.  230;  Rosser  v. 
Barnes,  16  Ind.  502.  Interrogatory  number  seven  asked  by 
appellant,  and  refused,  is  subject  to  the  fiame  objection. 
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The  fifth  reason  for  a  new  trial  questions  the  ruling  of  the 
court  in  giving  to  the  jury  the  first  instruction  asked  by  the 
appellee.  The  instruction  is  in  the  following  language: 
''This  18  an  action  by  the  plaintiff^  the  Branch  Co.  Savings 
Bank,  against  the  defendant,  upon  a  note,  a  copy  of  which 
is  set  out  in  the  plaintiff's  complaint  The  only  defense 
which  the^  defendant  pleads  to  this  note  is  his  sworn  state- 
ment that  he  did  not  execute  the  note.  The  court  instructs 
you  that  if  a  fair  preponderance  of  the  evidence  satisfies  your 
minds  that  the  defendant  did  execute  the  note  sued  upon, 
then  you  should  find  for  the  plaintiff  in  the  sum  of  the  prin- 
cipal and  interest  of  said  note  with  a  reasonable  attomey^s 
fee  for  the  plaintiff's  attorney."  The  defendant  answered  bv 
a  plea  of  non  est  factum.  This  answer  raised  the  question 
of  the  alteration  of  the  note.  Wiltfong  v.  8 chafer y  121  Ind. 
264.  Two  material  questions  were  in  issue:  (1)  Was 
there  a  material  alteration?  (2)  Was  appellee  a  bona  fide 
purchaser?  The  evidence  shows  that  there  was  a  materia] 
alteration  after  the  execution  of  the  note,  without  the  knowl- 
edge or  consent  of  appellant.  There  was,  therefore,  no 
execution  of  the  note  as  sued  upon.  The  burden  then  rested 
upon  the  appellee  to  show  that  it  was  a  bona  fide  holder  for 
value.  Giberson  v.  Jollet/y  120  Ind.  301;  Palmer  v.  Poor, 
121  Ind.  185;  National  Bank  v.  Ruhly  122  Ind.  279; 
Schmuechle  v.  WaterSy  126  Ind.  265;  Kain  v.  BarCy  4  Ind. 
App.  440;  Bunting  v.  Mickf  5  Ind.  App.  289.  The  evi- 
dence shows  that  the  blank  was  fraudulently  filled  by  Jones 
after  the  execution  of  the  note,  and  against  the  express 
agreement  of  the  parties.  The  only  question  raised  by  this 
instruction  was  whether  appellee  could  recover  notwithstand- 
ing the  alteration.  The  question  as  to  the  good  faith  of 
appellee  was  taken  from  the  consideration  of  the  jury.  It 
was  a  material  question,  and  its  omission  from  the  instruction 
was  erroneous  and  was  harmful  to  appellant. 
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The  second  instruction  given  at  the  request  of  appellee, 
and  excepted  to,  is  as  follows:  ^'The  defendant  claims  that 
the  note  sued  upon  has  been  changed  since  he  signed  it  by 
some  one  having  inserted  the  words  *First  National'  before 
the  word  'Bank'  in  said  note.  In  other  words,  his  claim 
IB  that  the  note  when  signed  by  him  read  'negotiable  and 

payable  at Bank,  Elkhart,  Indiana.'    That  a  space 

about  two  inches  wide  before  the  word  bank  had  no  writing 
in  it  at  the  time  he  signed  the  note,  and  that  the  words  Tirst 
National'  have  been  inserted  in  said  space  after  he  signed 
it  and  delivered  it  to  Edwin  A.  Jones.  The  court  instmcta 
you  that  if  the  defendant  signed  the  note  while  the  space  in 
front  of  the  word  'Bank'  was  vacant,  and  that  the  note  at 

the  time  he  signed  it  read  'negotiable  and  payable  at 

Bank,  Elkhart,  Indiana,'  then  the  payee  of  the  note,  Edwin 
A.  Jones,  or  any  indorsee  of  the  note  had  a  right  to  insert  in 
said  blank  the  name  of  any  bank  in  Elkhart,  Indiana."  This 
instruction,  as  does  the  first,  takes  from  the  consideration  of 
the  jury  the  question  of  good  faith  of  the  appellee.  The 
undisputed  evidence  shows  that  after  the  execution  of  the 
note,  and  contrary  to  the  express  understanding  of  the  par- 
ties, the  blank  was  filled.  A  payee  or  indorsee  having  notice 
of  the  agreement  of  the  parties  can  not  materially  alter  a 
note  contrary  to  the  express  agreement  of  the  parties  thereto. 
Counsel  for  appellee  insist  that  this  instruction  was  correct 
and  is  in  accord  with  the  principle  announced  in  Marshntt 
y.  DrescheTy  68  Ind.  359.  In  that  case  the  note  was  exe- 
cuted with  the  words  "payable  at"  with  a  blank  space  after 
those  words.  The  court  found  that  the  maker  of  the  note 
did  not  intend  to  give  his  note  payable  in  bank;  that  after 
the  note  was  executed,  without  the  knowledge  or  consent  of 
the  maker,  the  payee  inserted  the  words  after  "payable  at", 
"The  First  National  Bank  at  Spencer,  Indiana,"  and  before 
it  was  due  sold  and  transferred  it  to  Morris,  who  sold  and 
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transferred  it  to  the  plaintiff.  It  does  not  appear  that  the 
intention  of  the  maker  not  to  give  his  note  payable  in  bank 
was  communicated  to  the  payee.  The  court  said:  ''The 
payee  had  implied  authority  from  the  conditions  of  the  note 
and  from  the  statement  of  the  maker  to  leave  it  at  the  First 
National  Bank  at  Spencer  for  payment  to  fill  up  the  blank 
in  the  note  as  he  did.  We  think  the  finding  shows  that  the 
note  was  valid  in  the  hands  of  the  payee  notwithstanding  the 
alteration,  and  being  so  valid,  it  was  valid  in  the  hands  of  the 
appellee  whether  he  had  notice  of  the  alteration  or  not" 
There  was  no  understanding  that  the  note  should  not  be 
payable  in  bank.  The  facts  are  widely  different  from  those 
in  the  case  at  t)ar. 

In  Palmer  v.  PooVf  121  Ind.,  at  page  137,  the  court  in 
commenting  upon  Marshall  v.  Drescher,  68  Ind.  359,  said: 
"The  circumstances  were  such  as  to  create  the  implication 
that  the  holder  of  the  note  had  authority  to  fill  the  blank  left 
in  the  instrument,  and  it  was  upon  this  ground  that  the  note 
there  under  consideration  was  held  valid.  The  case  of 
McCoy  V.  Lochwood,  71  Ind.  319,  asserts  the  doctrine  that 
a  material  alteration  will  avoid  a  note  even  in  the  hands  of 
a  hona  fide  indorsee,  refers  to  the  cases  of  Holland  v. 
Hatchf  11  Ind.  497,  Schnewind  v.  Hackef,  64  Ind.  248, 
and  Collier  v.  Waughy  64  Ind.  456,  with  approval,  and 
denies  that  a  note  in  the  hands  of  a  bona  fide  holder  ia 
enforceable  where  it  was  altered  by  writing  in  it  a  place  of 
payment'* 

The  third  instruction  given  at  the  request  of  appellee  and 
excepted  to  is  made  the  seventh  reason  for  a  new  triaL  It  is 
as  follows:  "The  court  further  instructs  you  that  notwith- 
standing the  fact  that  the  defendant  and  Edwin  A.  Jones, 
the  payee  of  the  note,  agreed  that  said  note  should  not  be 
payable  at  any  bank,  yet  if  the  defendant  signed  the  note, 
leaving  the  space  in  front  of  the  word  ^Bank'  vacant,  and 
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in  Tiolation  of  said  agreement  said  Edwin  A.  Jonee  before  he 
sold  said  note  wrote  in  the  words  'First  National'  before  the 
word  ^Bank',  and  if  the  note  in  this  condition  came  into  the 
hands  of  the  plaintiff  in  the  usual  course  of  their  business^ 
in  good  faith,  for  a  valuable  consideration,  and  before  its 
maturity,  they  having  bought  it  from  Catherine  «fone3,  one 
of  the  indorsees  upon  the  back  of  said  note  without  any 
knowledge  of  the  agreement  between  said  defendant  and 
said  Edwin  A.  Jones,  then  you  should  find  for  the  plaintiff, 
because  the  note  was  regular  upon  its  face  when  they  bought 
it  and  they  had  a  right  to  buy  it  in  good  faith  as  commercial 
paper,  and  the  defendant.  Pope,  can  not  defend  against  the 
plaintiff  by  reason  of  the  fact  that  the  words  'First  National' 
were  written  in  said  note>  in  violation  of  the  agreement 
between  him  and  said  Edwin  A.  Jones,  and  without  his 
knowledge  and  consent;  and  under  such  circumstances  the 
defendant  would  be  bound,  and  vour  verdict  would  be  for 
the  plaintiff/'  This  instruction  is  open  to  the  objection  that 
it  tells  the  jury  that  the  note  was  regular  upon  its  face. 
Whether  the  note  was  regular  on  its  face  was  a  question  for 
the  jury.  Whether  there  was  anything  in  its  appearance 
sufficient  to  excite  the  suspicion  of  a  reasonably  cautious  per- 
son was  a  question  of  fact  to  be  determined  by  the  jury.  It  is 
subject  to  the  further  objection  that  it  lells  the  jury  that 
unless  appellee  had  actual  knowledge  of  the  agreement 
between  the  maker  and  payee,  that  the  note  should  not  be 
made  payable  in  bank,  the  alteration  claimed  would  not 
render  the  note  invalid  as  to  it. 

The  law  as  announced  by  the  Supreme  Court  and  this 
Court  in  iiiis  State,  with  reference  to  the  purchase  of  nego- 
tiable paper  before  maturity,  is  that  if  there  is  anything 
about  the  paper  itself,  or  the  circumstances  attending  its 
presentation  for  discount,  calculated  to  excite  suspicion  in 
the  mind  of  a  reasonably  cautious  person,  it  is  the  duty  of 
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the  purchaser  to  make  inquiry  as  to  its  genuineness;  other- 
wise not  Tescher  v.  Mereay  118  Ind.  586;  Citizens  Bank 
V.  Leonharty  126  Ind.  206;  Hanhey  v.  Doumey^  8  Ind.  App. 
325,  331;  Bank  v.  Berry,  21  Ind.  App.  261.  We  are  inti- 
mating no  opinion  as  to  the  significance  of  the  fact  that  the 
note  in  question  was  in  three  different  handwritingSi  or  that 
it  was  negotiated  at  some  distance  from  the  place  where 
payable.    These  were  facts  for  the  consideration  of  the  jury. 

The  fifth  instruction  requested  by  appellee,  and  excepted 
to,  informed  the  jury  that  '4f  one  of  two  innocent  people 
must  suffer,  the  one  must  lose  who  put  it  in  the  power  of 
another  to  fill  up  the  blank  and  seU  it  to  innocent  pui^ 
chasers."  As  an  abstract  proposition,  this  instruction  cor- 
rectly states  the  law.  Appellant  should  have  asked  for 
further  instruction  upon  the  subject  of  negligence  of  the 
parties  if  he  desired  it. 

The  third  instruction  given  by  the  court  of  its  own 
motion  was  excepted  to.  It  is  as  follows:  ^Tl  you  find 
the  note  sued  upon  in  this  case  was  drawn  up  with  the 
words  'in  a  Bank  at  Elkhart,  Ind.,'  leaving  a  blank  space 
before  the  word  'Bank'  in  said  note,  then  the  payee  of  the 
note  would  have  had  the  legal  right  to  add  the  words 
*Pirst  National'  before  the  word  T3ank',  and  if  that  is  all 
he  did,  your  verdict  will  be  for  the  plaintiff.  This  he  could 
do  without  committing  forgery,  with  or  without  the  consent 
of  the  maker."  The  payee  had  no  right  to  fill  up  a  blank 
in  violation  of  an  agreement  between  the  parties,  which 
materially  alters  the  note,  with  notice  of  such  agreement 

Another  reason  for  a  new  trial  discussed  by  appellant  is 
the  action  of  the  court  in  permitting  the  witness  C.  T.  Gillet, 
cashier  of  appellee,  after  he  had  testified  that  he  had  bought 
the  note  in  suit  for  $200,  to  answer  the  following  question: 
''State  whether  or  not  you  bought  it  in  good  faith?"  To 
which  question  the  witness  answered,  "We  did."  The 
question  of  good  faith  was  one  to  be  decided  by  the  jury  upon 
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all  the  evidence.  It  called  for  a  conclusian  of  law  and  not 
the  statement  of  fact.  Bunting  v.  Micky  5  Indi.  App.  289 ; 
Scotten  V.  Ramdolphy  96  Ind.  581. 

The  position  of  counsel  for  appellee  upon  the  questions 
presented  upon  the  instructions  is  that  if  A  give  to  B  a 
perfect  negotiable  note,  B  would  have  no  right  to  interline 
or  fill  in  other  material  inconsistent  with  the  character  of 
the  paper  for  the  purpose  of  making  it  a  negotiable  note 
governed  by  the  law  merchant;  but  if  A  executes  to  B  a  note 
not  perfect,  and  not  complete  upon  its  face,  with  proper 
blanks  to  be  filled,  B  may  fill  those  blanks  not  inconsistent 
with  the  character  of  the  paper.    That  in  the  case  at  bar,  an 

imperfect  negotiable  note  was  executed  "payable  at 

Bank,  Elkhart,  Indiana,"  and  that  the  payee- was  thereby 
authorized  to  fill  in  the  name  of  any  bank  in  the  town 
named,  for  the  purpose  of  making  the  note  a  complete  nego- 
tiable note  governed  by  the  law  merchant,  for  the  reason  that 
the  name  of  the  bank  filled  in  is  not  inconsistent  with  the 
character  of  the  paper.  With  the  rule  for  which  appellee's 
counsel  contend,  we  find  no  fault.  Its  reason  is  thus  stated 
in  §181,  Randolph  on  Commercial  Paper  (ed.  1886.) 
'*The  leaving  of  blanks  in  a  contract  and  the  delivery  of  the 
instrument  with  such  blanks  create  an  agency  in  the  receiver 
and  his  assigns  to  fill  the  blanks  in  the  way  agreed  upon  or 
contemplated  by  the  maker.  *  *  ♦  The  authority  to 
fill  a  blank  in  such  case  is  derived  wholly,  as  will  be  seen, 
from  the  implied  agency  created  by  the  maker's  act  in  put- 
ting the  paper  into  circulation."  This  right  is  given  by  an 
implied  authority;  but  authority  can  not  be  implied  to  do  that 
which  it  is  agreed  shall  not  be  done.  The  law  will  not  make 
a  contract  contrary  to  the  express  agreement  of  parties. 
Counsel  for  appellee  contend  that  blanks  may  be  filled  with 
matter  germane  thereto  in  violation  of  an  existing  agreement 
to  the  contraiy,  and  that  the  note  will  be  valid  in  the  hands 
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of  one  having  notice.  We  can  not  concur  in  this  view  of  the 
law.  In  support  of  this  proposition,  counsel  cite  DePauw 
V.  Bank  of  Salem,  126  Ind.  553.  The  opinion  holding 
that  when  one  signs  a  note  in  blank,  or  leaves  blanks  in  it 
necessary  to  be  filled  out  to  make  it  a  complete  instrument, 
and  delivers  it  in  this  condition,  he  clothes  the  holder  with 
the  implied  authority  to  fill  the  blanks.  It  is  said,  at  page 
657  of  the  opinion :  "And  in  such  case,  even  if  the  blanks 
are  filled  in  violation  of  the  express  understanding  of  the  par- 
ties, he  will  be  liable  to  an  innocent  holder,  the  note  being 
negotiable."  This  falls  far  short  of  saying  that  the  maker 
would  be  liable  to  a  purchaser  with  notice.  Oeddes  v. 
Blackmorey  132  Ind.  551,  is  also  cited.  William  Winder 
signed  a  printed  blank  form  of  a  promissory  note,  the  date 
of  the  note,  date  of  maturity,  amount,  name  of  payee, 
all  being  blank,  and  intrusted  it  to  Geddes  with  verbal 
instmctions  to  purchase  hogs  for  a  firm  composed  of 
William  Winder  and  Asher  Winder,  to  fill  the  blanks  in  the 
note,  and  deliver  the  same  to  persons  from  whom  he  pur- 
chased hogs,  filling  the  date.  The  amount  and  name  of  the 
payee  were  to  be  filled  by  inserting  the  amount  to  be  paid  for 
the  hogs  and  the  names  of  the  persons  from  whom  the  hogs 
were  purchased.  Geddes  violated  his  instructions  and  used 
the  note  to  borrow  $1,000  of  appellee  Blackmore,  filling  the 
blank  amount  at  $1,000  and  the  name  of  Blackmore  as 
payee,  and  filled  the  other  blanks.  He  signed  the  note  him- 
self as  one  of  the  payees,  delivered  the  same  to  Blackmore, 
and  received  from  him  the  $1,000.  Geddes  purchased  no 
bogs,  and  did  not  use  any  of  the  money  for  the  purchase 
of  hogs  for  William  Winder  or  the  firm  of  Winder  and 
Winder,  nor  did  William  Winder  receive  any  of  the  money. 
The  use  made  of  the  note  was  unauthorized,  and  was  without 
his  knowledge,  and  contrary  to  his  instructions.  The  court 
held  that  Winder  was  liable  because  he  had  placed  in  the 
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power  of  Geddes  to  accomplish  jxist  what  he  did  accomplish. 
It  does  not  appear  that  Blackmore  accepted  the  note  with 
knowledge  of  the  facts,  nor  is  it  claimed  that  there  was 
anything  in  the  appearance  of  the  note  to  put  him  upon 
inquiry.  Many  cases  are  cited  by  counsel  for  appellee  in  Une 
with  the  rule  as  stated  by  Randolph,  stfpra,  giving  to  the 
receiver  of  an  instrument  the  implied  authority  to  fill  the 
blanks  ."in  the  way  agreed  upon  or  contemplated  by  the 
maker,"  but  no  cases  are  cited,  and  we  know  of  none,  author- 
izing the  payee  or  indorsee  of  a  note  with  notice  to  fill  a 
blank  in  a  promissory  note  in  direct  violation  of  the  under- 
standing and  agreement  of  the  parties  thereto. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
eourt  to  sustain  appellant's  motion  for  a  new  trial. 


Western  Assurance  Company  v.  MoAlpin,  Ex- 

BOUTOR. 
[No.  9,977.    Filed  November  It,  1899.] 

Imburahob.— £fui^  upon  Oral  Contract. — Pleading.'— In  a  suit  against 

an  insurance  company  for  a  fire  loss,  upon  an  oral  contract  to  insure 

the  property,  the  policy  agreed  tp  be  issued  is  not  the  foundation  of 

the  action  in  the  sense  that  it  must  be  filed  with  the  oomplaint. 
p.  fff  . 

Save.— OraZ  Contract-^Prineipal  and  ii^/en^.— Plaintiff  brought  suit 
for  a  loss  by  fire,  upon  an  oni.1  contract  to  insure.  The  facts  found 
showed  that  defendant  issued  its  policy  upon  the  same  property  in 
favor  of  plaintiff's  decedent  and  his  partner;  that  upon  the  expira- 
tion of  the  policy,  defendant's  agent,  who  was  authorized  to  receive 
applications  for  insurance  and  issue  policies,  called  at  decedent's 
place  of  business  to  talk  about  trading  property,  and  decedent  in* 
formed  him  that  his  insurance  had  expired  and  that  he  desired  to 
have  it  renewed  in  the  same  company,  for  the  same  amount  and 
upon  the  same  terms  as  the  former  policy,  except  that  it  be  made  to 
him  as  sole  owner,  and  the  agent  promised  th^t  he  would  attend  to 
it  immediately.  Nothing  was  said  as  to  the  payment  of  the  premi- 
um, the  agent  being  indebted  to  decedent,  and  had  on  previous  oc- 
casions issued  policies  to  decedent  and  credited  same  on  his  account. 
The  policy  was  not  issued,  and  in  ten  days  the  property  was  de- 


MAY  TERM,  1899— Vol.  28.  221 

Western  AMwanoe  Go.  v.  MoAIpln. 

stroyed  by  fire,  of  whidh  the  ag^nt  was  Terbally  notified  on  the  day 
of  the  fire,  and  a  demand  made  for  the  policy  and  the  premium 
therefor  tendered,  which  was  ref  lised.  Held,  that  a  Talid  contract 
to  insure  was  consummated  and  in  force  at  the  time  of  the  fire,  and 
tliat  defendant  was  liable  for  the  loss  sustained,    pp,  $i£-£t8. 

Imburanob. — Suit  on  Oral  Contract.^Damages.'^A  court  of  equity 
will  enforce  an  oral  contract  for  a  policy  of  fire  insurance,  and, 
having  jurisdiction  for  specific  enforcement,  adjudge  the  damages 
Che  same  as  if  the  policy  had  been  issued  and  suit  brought  thereon. 
p.  2t6. 

Sahb. — Crediting  Premiufn  on  AgenfeAecount — ^Where  an  insurance 
agent  entered  into  a  contract  to  insure  plaintiflTs  property,  crediting 
the  premium  on  an  account  which  the  agent  owed  to  plaintiff,  the 
contract  is  binding  on  the  company,    p*  Mt6. 

Samb — Complaint — Payment  of  Premium. — In  an  action  on  an  oral 
contract  of  insurance  it  is  not  necessary  to  allege  and  proT«  pay- 
ment of  the  premium,    p.  tt7. 

EYJDMsaz.— Deceased  Witness.— The  testimony  of  a  deceased  witness 
may  be  read  as  evidence  in  a  subsequent  trial,    p.  Bi9. 

Saiis. — Insurance. — Oral  Contract. — ^In  an  action  against  an  insur- 
ance company  for  a  loss  by  fire,  under  a  contract  entered  into  with 
defendant's  agent  to  insure  the  property  for  the  same  amount,  and 
upon  the  same  terms  as  a  former  policy  issued  by  defendant  upon  the 
property,  the  former  policy  is  admissible  in  evidence,    pp.  £29,  tSO. 

iRsrRAHCB. — Proofs  of  Loss. — Waiver. — Where  an  insurance  com- 
pany, after  a  loss,  refused  to  issue  a  policy  upon  an  oral  agreement 
entered  into  by  its  agent  to  insure  the  property,  it  in  effect  denied 
any  liability,  and  proofs  of  loss  were  not  required  as  conditions 
precedent  to  bringing  suit.    p.  tSO. 

Same. — Principal  and  Agent. — Premium. — An  agent  authorized  to 
accept  risks  and  collect  premiums,  having  the  power  to  make  a 
valid  contract  to  insure,  may  waive  the  payment  of  premium  in 
cash,    p,  tSO. 

Same. — Premium. — Pajfment. — Evidence. — Where  parties  contract  for 
insurance  with  reference  to  former  dealings  in  which  a  credit  was 
given  for  premiums,  such  dealings  may  be  looked  to  in  determining 
whether  a  cash  payment  or  a  credit  was  intended,    p.  £30. 

Byidenos. — Insurance. — Owntrship  of  Insured  Property. — In  an 
action  for  a  loss  under  a  contract  of  insurance,  evidence  by  a  wit- 
ness who  had  formerly  owned  an  interest  in  the  insured  property, 
that  she  had  no  interest  therein  when  it  was  burned,  was  harmless, 
where  there  was  other  undisputed  evidence  showing  the  ownership 
of  the  property,    p.  £31. 

c. — Exception. — An  objection  to  the  admission  of  evidence  on  the 
ground  that  it  was  immaterial  and  irrelevant  is  not  sufficient  to 
raise  any  question  as  to  its  competency  or  admissibility,    p.  231. 
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From  the  Marion  Superior  Court.    Affiirmed. 

8.  N.  Chambers^  S.  0.  Pickens  and  C.  W.  Moorea,  for 
appellant* 

W.  N.  Hardingj  A.  B.  Hovey  and  E.  A.  McAlpin,  for 

appellee. 

BoBiNsoN^  J. — Appellee  sues  upon  an  oral  contraot  to 
insure.  The  first  paragraph  of  complaint,  after  showing  loca- 
tion of  property,  ownership  by  insured  at  the  time  of  the 
contract,  and  of  the  loss,  the  period  and  the  amount  of  insur- 
ance and  premium  paid,  avers  that,  on  a  date  named,  appel- 
lant agreed,  through  its  agent,  to  deliver  appellee's  decedent 
within  a  reasonable  time  its  policy  of  insurance  upon  the 
property,  in  a  named  amount,  against  loss  and  damage  by 
fire;  that  while  the  agreement  \vas  in  force  the  property 
burned;  that  immediately  after  the  fire  the  agent  was  notified 
of  the  loss,  and  demand  made  on  him  for  the  execution  and 
delivery  of  the  policy,  which  demand  and  payment  of  the 
loss  was  refused.  The  second  paragraph  contains  additional 
averments  to  the  effect  that  at  the  time  of  the  agreement  to 
issue  the  policy  the  agent  had  policies  of  a  certain  form 
signed  by  appellant's  president  and  secretary,  and  issued  and 
delivered  by  appellant  to  the  agent  to  be  by  him  counter- 
signed and  delivered  to  persons  insured;  that  by  the  terms 
of  the  policies  issued  by  appellant  in  the  usual  form  appellant 
promised  to  pay  the  loss  sixty  days  after  notice  and  proof  of 
loss. 

The  complaint  shows  the  parties  to  the  contract,  its  sub- 
ject-matter, an  insurable  interest,  the  duration  of  the  risk, 
the  amount  insured,  and  premium  paid.  And  it  is  averred 
that  the  company,  through  its  agent,  agreed  to  make  and 
deliver  to  appellee's  decedent,  within  a  reasonable  time,  its 
policy  of  insurance.  Nothing  as  to  the  terms  and  conditions 
of  the  contract  were  left  open.  They  were  all  agreed  upon. 
The  policy  agreed  to  be  issued  is  not  the  foundation  of  the 
action,  in  the  sense  that  it  must  be  filed  with  the  complaint 
Thus  in  New  England  Ins.  Co.  v.  Robinsony  25  Ind.  686,  it 
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18  said:  'The  policy  of  insurance^  which  the  company  agreed 
to  issue,  was  not  the  foundation  of  the  action,  and  a  copy 
thereof  was  not,  under  the  code,  required  to  be  filed  with 
the  complaint.  The  company  having  refused  to  issue  the 
policy,  it  was  not  necessary  that  the  complaint  should  be 
special,  and  show  the  conditions  complied  with.  Tayloe  v. 
Merchants  Ins.  Co.y  9  How.  390,  18  Curtis  191.  The  con- 
ditions precedent  were  waived  by  the  refusal  of  the  company 
to  issue  the  policy.  Post  v.  Aetna  Ins.  Co,,  43  Barb.  351." 
See  Gold  v.  Sun  Ins.  Co.,  73  Cal.  216,  14  Pac.  786;  Baile 
V.  St.  Joseph  Ins.  Co.,  73  Mo.  371. 

The  facts  found  show  that  November  22,  1892,  appellant 
issued  its  policy  to  George  and  Orme,  partners,  for  one  year 
for  $10.13  premium;  that  afterwards,  and  during  the  life 
of  the  policy,  Orme  sold  her  interest  in  the  property,  a  stock 
of  furniture,  to  George,  who  was  thereafter  and  at  the  time 
of  the  fire  the  sole  owner;  that  one  Crawford,  from  prior  to 
November  22,  1892,  continuously  until  after  the  2nd  day  of 
May,  1894,  was  appellant's  agent,  and  was  also  agent  of  other 
fire  insurance  companies,  and  as  such  agent  had  entrusted  to 
him  by  appellant  blank  policies  of  insurance  signed  by  the 
company's  officers,  and  as  such  agent  was  authorized  to  re- 
ceive applications  for  insurance,  and  to  accept  risks,  to  write 
and  countersign  such  policies,  deliver  them  to  the  insured  and 
collect  the  premiums;  that  on  the  18th  day  of  January, 
1894,  Crawford  called  at  George's  place  of  business,  where 
the  property  burned  was  located,  for  business  other  than 
insuring  his  property,  to  talk  about  trading  property,  and 
while  there  George  informed  the  agent  that  the  insurance  on 
his  property  had  expired,  and  that  he  desired  to  have  it 
renewed  for  the  same  amount  and  upon  the  same  terms  as 
in  the  former  policy;  that  the  agent  in  response  to  this  request 
then  promised  George  that  he  would  attend  to  the  matter  of 
renewing  the  insurance  immediately;  that  the  agent  knew 
the  property  belonged  at  that  time  to  George;  that  George 
informed  the  agent  that  his  insurance  had  expired  in  sub- 
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stantially  the  following  language:  ^^y  insurance  is  out. 
It  is  out  now.  I  looked  at  the  policy  this  morning;"  that  the 
agent  then  remarked,  "Well,  George,  we  don't  want  to  bum 
out  without  any  insurance;  that  must  be  attended  to;"  that 
George  thereupon  asked  the  agent  which  was  the  beat  com- 
pany in  his  agency,  and,  being  told  by  the  agent  that  the 
Western  Assurance  Company  was  the  best  he  had,  George 
thereupon  substantially  said  that  that  was  the  company  he 
wanted;  that  the  agent  looked  around  at  the  stock  of  goods 
and  asked  George,  substantially,  how  much  insurance  he 
wanted,  and  George  thereupon  told  the  agent  that  he  wanted 
the  same  amount  as  had  been  carried  in  the  old  policy,  just 
wanted  the  policy  carried  out,  renewed;  and  thereupon  the 
agent  told  George,  in  substance,  that  he  would  be  out  of 
town  for  a  day  or  two,  and  that  they  would  further  talk  of 
trading  property  when  he  returned;  that  when  the  request 
was  made  for  insurance  nothing  was  said  as  to  the  payment 
of  the  premium,  but  the  agent  had  previous  to  that  time 
issued  to  George  two  policies  crediting  at  least  one  premium 
on  account,  not  collecting  the  premium  at  the  time  of  mak- 
ing the  contract  or  at  the  time  of  issuing  the  policies,  and 
the  agent  made  no  request  that  George  should  pay  the 
premium  for  the  policy  he  had  requested,  and  a  credit  for 
the  premium  was  contemplated  by  both  parties,  the  agent 
being  indebted  to  George  for  furniture;  that  the  policy  was 
not  issued;  that  on  the  28th  day  of  January,  1894,  the 
property  was  wholly  destroyed  by  fire,  of  which  the  agent 
was  verbally  notified  on  the  same  day;  that  on  February  3, 
1894,  George  demanded  of  the  agent  the  policy,  which 
demand  was  not  complied  with;  that  on  May  2,  1894, 
George  tendered  to  the  agent  $10.13  in  payment  of  the 
premium  and  demanded  the  policy,  which  tender  was  refused 
as  was  also  the  policy;  that  on  x\pril  30, 1894,  George  served 
upon  appellant  a  verified  proof  of  loss,  stating  therein  that 
the  property  destroyed  was  covered  by  renewed  insurance  in 
appellant  company  on  renewal  of  the  former  policy;  that 
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during  the  pendency  of  the  action  George  died,  and  appellee 
was  appointed  executor;  that  the  loss  has  never  been  paid. 

As  conclusions  of  law  the  court  stated  that  there  was  a 
contract  of  insurance  between  appellant  and  George,  entered 
into  January  18,  1894,  which  was  in  force  at  the  time  of  the 
fire;  that  appellee  is  entitled  to  receive  of  appellant  $868, 
less  $10.13  which  appellant  should  have  on  account  of 
premium. 

It  is  no  doubt  true  that  where  there  is  simply  an  offer  to 
insure,  without  acceptance,  or  where  anything  is  left  open 
for  future  adjustment  as  to  amount  or  duration  of  risk,  or  as 
to  premiums,  no  contract  to  insure  exists.  It  must  clearly 
appear  that  all  the  elements  essential  to  a  valid  contract  are 
agreed  upon.  There  must  be  an  offer  and  acceptance  of  a 
complete  contract  to  insure.  Haskin  v.  Agricultural  Ins. 
Co.,  78  Va.  700;  McCann  v.  Aetna  Ins.  Co.,  3  Neb.  198. 

The  question  presented  is  whether  a  contract  to  insure 
was  consummated  between  appellant,  through  its  agent,  and 
appellee's  decedent  on  January  18,  1894.  A  contract  of 
insurance  may  rest  in  parol.  In  Eames  v.  Home  Ins.  Co., 
94  U.  S.  621,  it  is  said:  "It  is  sufficient  if  one  party  proposes 
to  be  insured,  and  the  other  party  agrees  to  insure,  and  the 
subject,  the  period,  the  amount,  and  the  rate  of  insurance 
is  ascertained  or  understood,  and  the  premiunij  paid  if 
demanded.  It  will  be  presumed  that  they  contemplate  such 
form  of  policy,  containing  such  conditions  and  limitations  as 
are  usual  in  such  cases,  or  have  been  used  before  between  the 
parties.*'  Hartford  Ins.  Co.  v.  King,  106  Ala.  519,  17 
South.  707. 

The  findings  aside  from  the  recitals  of  any  mere  evidence 
they  may  contain,  show  a  contract  to  insure  between  appel- 
lant company's  agent  and  appellee's  decedent,  and  not  simply 
a  contract  to  issue  a  policy  of  insurance.  The  agent  had 
authority  to  receive  applications  for  insurance  and  accept 
risks.  The  findings  show  the  parties  making  the  contract 
and  its  subject-matter.  The  time  when  the  risk  should 
begin  was  fixed  by  the  agent  agreeing  to  attend  to  the  matter 
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of  insurance  immediately.  The  amount  of  the  risk,  its  dura* 
tion,  and  the  premium,  were  fixed  by  the  old  policy  which 
was  issued  by  appellant  and  to  which  the  attention  of  the 
agent  was  at  the  time  expressly  directed  for  information. 
Home  Ins.  Co.  v.  Adtevy  71  Ala.  516.  .Both  parties  under- 
stood the  kind  of  policy  that  was  to  be  issued.  Nothing 
remained  to  be  determined  afterwards.  Had  the  agent  writ- 
ten a  policy,  which  he  could  have  done  on  the  information 
he  had,  and  upon  tendering  it  to  the  insured  the  payment  of 
the  premium  had  been  refused,  he  could  have  collected  it 
by  suft. 

It  has  been  held  that  a  court  of  equity  will  enforce  an 
oral  contract  for  a  policy,  and,  having  jurisdiction  for  specific 
enforcement,  adjudge  the  damages  just  as  if  the  policy  had 
been  issued  and  suit  brought  on  it  for  the  loss  of  the  thing 
insured.  And  the  effect  is  the  same  whether  the  suit  is  on 
the  contract  for  the  loss  under  the  risk  or  for  breach  of  the 
contract  for  not  insuring,  because  the  loss  is  the  measure  of 
damages.  Tayloe  v.  Merchants  Ins.  Co.^  9  How.  390;  Comr 
mercial  Ins.  Co.  v.  Union  Ins.  Co.,  19  How.  318;  Baile  v. 
St.  Joseph  Ins.  Co.y  73  Mo.  371.    Wood  on  Fire  Ins.,  §11. 

It  is  further  argued  that  the  complaint  avers  that  the 
premium  was  paid;  that  the  findings  show  that  the  premium 
was  not  paid.  The  findings  show  that  nothing  was  said  as 
to  the  payment  of  the  premium,  that  the  agent  did  not 
demand  it,  that  in  previous  dealings  between  the  parties  one 
premium  had  been  credited  on  account,  and  that  the  parties 
contemplated  a  credit,  the  agent  being  indebted  to  the 
insured.  As  between  the  agent  and  the  insured  the  finding 
shows  the  premium  was  in  effect  paid.  Whether  there  was 
a  payment  to  the  company  we  need  not  decide,  because  if  the 
finding  is  construed  as  shoT^dng  a  credit,  the  contract  would 
be  binding  on  the  company.  Ohio  Farmers  Ins.  Co.  v. 
Slowmanj  16  Ind.  App.  204. 

If  an  agent,  authorized  to  accept  ri^ks,  accepts  a  risk  by 
parol,  promising  to  deliver  the  policy,  the  insurance  begins 
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with  the  acceptance,  and  the  contract  in  parol  continues  until 
the  policy  is  delivered,  when  it  is  superseded  by  the  policy. 
See  Wood  on  Fire  Ins.,  §20.  KeUy  v.  Commonwealth  Ins. 
Co.y  10  Bosw.  82;  Security  Ins.  Co.  v.  KeniiLcky  Ins.  Co., 
7  Bush.  81;  May  on  Ins.,  §22a. 

A  contract  of  insurance,  or  to  insure,  may  exist  without 
either  the  payment  of  the  premium  or  delivery  of  the  policy. 
Union  Central  Ins.  Co.  v.  Panly,  8  Ind.  App.  85,  and  cases 
there  cited.  Bragdon  v.  Appleton  Ins.  Co.y  42  Me.  259; 
Kohne  v.  Insurance  Co.y  1  Wash.  .C.  C.  93,  Fed.  Gas. 
No.  7,920. 

An  agent  authorized  to  deliver  policies  and  collect  pre- 
miums may  waive  the  payment  of  the  premium  in  cash,  hot- 
withstanding  a  stipulation  in  the  policy  to  the  contrary,  and 
such  a  policy  is  enforceable  unless  avoided  by  bad  faith  or 
collusion.  Phoenix  Ins.  Co.  v.  Hinesleyy  75  Ind.  1;  Home 
Ins.  Co.  V.  Oilmany  112  Ind.  7;  Insurance  Co.  v.  Colty  20 
Wall  560.  See  Church  v.  LaFayette  Ins.  Co.y  66  N.  Y. 
222;  Phoenix  Ins.  Co.  v.  Meier y  28  Neb.  124,  44  N.  W.  97. 
Wood  on  Fire  Ins.,  §28.  As  the  agent  was  authorized  to 
accept  payment  of  premiums  he  could  exercise  his  discre- 
tion as  to  the  mode  of  payment.  May  on  Ins.,  §134. 
Although  the  complaint  avers  payment,  yet,  in  view  of  the 
above  authorities,  it  was  not  a  material  averment,  and  it  is 
sufficient  if  appellee  established  the  substance  of  the  issue 
without  proving  every  averment  of  the  complaint.  It  is 
immaterial  whether  the  finding  be  construed  as  a  payment 
of  the  premium  by  way  of  credit  given  the  agent  on  his 
personal  account  or  as  a  credit  given  the  decedent  by  the 
agent.  See  Wood  on  Fire  Ins.,  §30.  Post  v.  Aetna  Ins. 
Co.y  43  Barb.  351;  Angell  v.  Hartford  Ins.  Co.,  59  N.  Y. 
171,  17  Am.  Rep.  322;  City  of  Davenport  v.  Peoria  Ins. 
Co.y  17  Iowa,  276.  Thus  it  is  said  a  parol  contract  is  valid, 
though  nothing  is  said  about  the  premium,  where  the  parties 
from  former  dealings  know  the  rate  and  the  agent  has  been 
in  the  habit  of  giving  credit.    May  on  Ins.,  §22. 
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In  Strohn  v.  Hartford  Ins.  Co.^  37  Wis.  626,  cited  by 
appellant's  counsel,  it  was  held  there  was  no  complete  con- 
tract of  insurance  because  there  was  no  definite  agreement 
as  to  the  duration  of  the  risk. 

In  Taylor  v.  Phoenix  Ins.  Co.,  47  Wis.  365,  2  N.  W. 
659,  and  3  N.  W.  584,  cited  by  appellant's  counsel,  the 
conversation  which  it  was  sought  to  construe  as  a  contract  to 
insure  had  reference  entirely  to  the  renewal  of  an  existing 
policy.  It  was  held  that  if  there  was  to  be  simply  a  renewal 
of  an  existing  policy  the  conditions  precedent  to  the  renewal 
must  be  performed  before  the  policy  took  effect;  that  the 
parol  contract  was  not  a  contract  of  insurance  in  praesenti, 
and  contained  no  waiver  of  the  conditions  contained  in  the 
policy  sought  to  be  renewed.  As  the  reasoning  in  that  opin- 
ion, which  was  by  a  divided  court,  does  not  seem  to  be  in 
harmony  with  the  weight  of  authority  we  do  not  feel  justi- 
fied in  following  it. 

Taking  the  finding  as  a  whole  we  can  not  escape  the  con- 
clusion that  a  valid  contract  to  insure  was  consummated 
between  appellant  and  appellee's  decedent  on  January  18, 
1894,  which  was  in  force  when  the  property  burned. 

The  first  four  reasons  assigned  for  a  new  trial  are  based 
upon  the  failure  of  the  evidence  to  sustain  the  findings.  The 
court,  in  its  finding,  has  set  out  the  conversation  constituting 
the  contract  to  insm-e.  Taking  all  the  evidence  given  to  show 
a  contract  to  insure,  and  the  inferences  that  may  be  legiti- 
mately drawn  from  the  facts  proved,  we  must  conclude  there 
is  evidence  to  sustain  the  court's  finding.  There  is  evidence 
that  the  minds  of  the  parties  met  upon  the  essential  elements 
of  the  contract.  None  of  the  material  details  reinained  to 
be  determined.  Nothing  was  left  open  for  future  determina- 
tion. If  any  of  the  essential  elements  were  not  expressly 
discussed  and  agreed  upon,  it  is  evident  they  were  under- 
stood by  the  parties  at  the  time.  As  has  been  said:  "All  the 
essentials  need  not,  however,  be  expressly  negotiated  upon, 
dnoe  they  may  be  understood,  as  where  the  terms  of  the  usual 
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policy  are  presumed  to  have  been  intended;  or  where  the 
usual  rate  of  premium  is  presumed  to  have  been  meant;  or  in 
case  the  duration  of  the  risk  is  understood  to  be  the  same  as  in 
a  former  policy;  or  where  by  custom  or  usage  a  certain  course 
of  dealing  has  been  established.'*  Joyce  on  Ins.,  §46,  et  seq. 
See  Winne  v.  Niagara  Ins.  Co.^  91  N.  Y.  185;  Home  Ins. 
Co.  V.  AdhVy  71  Ala.  516;  Buggies  v.  American  Ins.  Co., 
114  N.  Y.  415,  21  K  E.  1000;  Audubon  v.  Excelsior  Ins. 
Co.,  27  N.  Y.  216;  Hartford  Ins.  Co.  v.  King,  106  Ala. 
619,  17  South.  707. 

Upon  some  material  questions  the  evidence  is  conflicting, 
but  upon  each  there  is  some  evidence,  and  the  preponder- 
ance is  a  question  for  the  trial  court. 

One  of  the  grounds  for  a  new  trial  was  permitting  appel* 
lee  to  read  in  evidence  the  longhand  manuscript  of  the  testi- 
mony of  the  original  plaintiff,  George,  at  a  former  trial  of 
the  case.  The  witness'  death  after  the  former,  and  before  the 
present  trial,  was  shown.  The  issues  on  the  former  trial,  as 
shown  by  the  pleadings  introduced  in  evidence,  were  essen- 
tially the  same  as  these  at  the  present  trial.  In  the  two  trials 
it  was  sought  to  recover  on  an  oral  contract  to  insure  the 
same  property  in  the  same  amount  at  the  same  rate,  the  only 
difference  being  that  in  the  former  complaint  the  date  of  the 
contract  was  fixed  at  on  or  about  November,  1898,  and  in 
the  present  case  the  date  is  fixed  in  January,  1894.  It  is 
clear  the  witness  testified  then  as  to  the  same  subject-matter 
in  controversy  now,  and  that  the  issue  then  tried  was  such 
as  to  challenge  a  full  cross-examination  respecting  the  right 
asserted  now.  It  is  well  settlei  that  the  testimony  of  a 
de<;eased  witness  may  be  repeated  at  a  subsequent  trial. 
Booker  v.  Parsley y  72  Ind.  497;  Indianapolis,  etc.,  R.  Co. 
V.  Stout,  63  Ind.  143;  Home  v.  WilliamSy  23  Ind.  37,  1 
Greenl.  Ev.  §164;  Gillette  Ind.  and  Col.  Ev.,  §188. 

The  admission  of  the  old  policy  in  evidence  was  not  error. 
It  is  true  that  policy  was  issued  to  a  firm,  since  dissolved, 
but  appellee's  decedent  was  a  member  of  the  firm.     As  the 
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old  policy  was  issued  by  appellant,^  was  on  the  same  property, 
and  was  referred  to  in  the'  negotiations  between  the  parties^ 
it  was  admissible  in  evidence  in  aid  of  the  agreen^ent.  Home 
Ins.  Co,  V.  Adler^  71  Ala.  616. 

Certain  alleged  proofs  of  loss  were  introduced  in  evidence, 
and  the  findings  show  that  proofs  of  loss  were  made.  Soon 
after  the  fire  the  company  denied  that  any  contract  of  insur- 
ance existed  by  refusing  to  issue  a  policy.  When  tiie  com- 
pany refused,  upon  request,  after  the  loss,  to  issue  a  policy 
based  upon  the  oral  agreement,  it  in  effect  denied  any  liabil- 
ity, and  proofs  of  loss  were  not  required  as  conditions  pre- 
cedent to  bringing  suit.  The  fire  occurred  January  28th, 
and  on  February  3rd  following  a  demand  was  made  for  the 
policy,  which  was  refused.  This  amounted  to  a  denial  of 
liability.  This  action  of  the  company  went  to  the  foundation 
of  the  claim,  and  amounted  to  a  denial  of  liability.  Audvhoa 
V.  Excelsior  Ins.  Co.,  27  N.  Y.  217;  Tayloe  v.  Merchants 
Ins.  Co.,  9  How.  390. 

Where  there  is  other  undisputed  evidence  that  a  certain 
person  was  the  owner  of  certain  personal  property  on  a  date 
named,  it  is  harmless  error  to  permit  a  witness  to  state  who 
the  owner  was  in  answer  to  a  direct  question  to  that  end. 
Admitting  the  answer  to  be  a  conclusion,  the  error  is  not 
reversible  error  under  such  circumstances. 

An  agent  authorized  to  accept  risks  and  collect  premiums, 
having  the  power  to  make  a  valid  parol  contract  to  insure, 
may  waive  the  payment  of  the  premium  in  cash.  And 
where  the  parties  contract  with  reference  to  provisions  of 
previous  dealings,  the  terms  of  such  dealings  may  be  shown 
in  order  to  arrive  at  the  intention  of  the  parties.  And  where 
in  previous  dealings  a  credit  was  given  for  premiums,  such 
dealings  could  be  looked  to  in  determining  whether  a  caah 
payment  or  a  credit  was  intended.  Commercial  Ins.  Co.  v. 
Morris,  106  Ala.  498, 18  South.  34;  Wood  on  Fire  Ins.  §28. 
But,  as  before  said,  the  payment  of  the  premium  is  not 
a  precedent  condition  to  a  valid  oral  contract  to  insure. 
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A  witness  called  had  formerly  been  a  partner  of  appellee's 
decedent,  and  a  line  of  goods  like  those  in  controversy  were 
owned  by  the  firm.  The  firm  had  dissolved,  and  decedent 
had  purchased  witness'  interest.  An  answer  by  the  witness 
that  she  had  no  interest  in  the  goods  when  burned  would  not 
tend  to  prove  title  in  decedent.  But  as  there  was  evidence 
showing  that  the  decedent  was  the  owner  when  the  goods 
were  burned,  a  negative  answer  by  the  witness  that  she  had 
no  interest  in  them  at  that  time  could  work  no  harm  to 
appeUant. 

A  witness,  the  company's  adjuster,  testified,  over  objec- 
tion, that  the  old  policy  issued  to  the  firm,  and  which  was 
shown  the  witness,  was  the  form  of  policy  the  company  issued 
to  its  agents,  so  far  as  the  printed  matter  and  signatures  of 
the  oflicers  were  concerned.  Practically  the  same  question 
was  asked  the  agent  with  whom  the  negotiations  to  insure 
were  had.  Objection  was  made  to  this  evidence  as  "immate- 
rial" and  as  "irrelevant  and  immaterial."  It  has  often  been 
held  that  such  objections  are  not  sufficient  to  raise  any  ques- 
tion as  to  the  competency  or  admissibility  of  evidence.  State 
V.  Hughes,  19  Tnd.  App.  266.  Miller  v.  Dill^  149  Ind.  326. 
Judgment  affirmed. 

Henley,  J.,  dissents. 


City  op  Bedford  v.  Woody. 

[No.  2,846.  Filed  May  18,  1899.    Rehearing  denied  November  2, 1899.] 

NBaLiaiENOB.^P{eadtngr. -—Contributory  Negligenoe.^MunicipcLl  Cor^ 
poratioriM.-'Defective  Sidewalk, —A.  general  allegation  of  freedom 
from  fault  in  a  complaint  for  damages  for  a  personal  injury  caused 
by  a  fall  upon  a  defective  sidewalk  is  not  overcome  by  facts  pleaded 
showing  that  the  condition  of  the  sidewalk  was  such  that  its  defects 
could  be  observed  by  persons  passing  over  it;  as  plaintiff  was  not 
required  to  forego  travel  upon  it»  and  the  degree  of  care  used  was  a 
question  for  the  jury.     pp.  SSt,  S3S. 

Sams.  ^-Notice. — Tnstruetions.  —  Munieipal  Corporations, — Defective 
Sidewalk, — Available  error  cannot  be  predicated  upon  the  action  of 
the  court  in  instructing  the  jury,  in  an  action  against  a  city  for  | 
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damages  arising  from  a  defective  sidewalk,  to  the  effect  that  the 
notice  of  the  defect,  to  be  effective,  might  be  to  all  or  any  of  the 
city  officers,  where  no  attempt  was  made  to  prove  actual  notice, 
but  the  question  was  determined  wholly  from  proof  of  constructive 
notice,  pp,  £S3,  234. 
Judicial  Notice. — Incorporation  of  Ctftes.— Courts  take  judicial 
notice  of  the  incorporation  of  cities  in  this  State,   p,  235, 

From  the  Lawrence  Circuit  Court.     Affirmed. 

Thomas  J.  Brooks^  William  F.  Brooks  and  H.  P.  Pear- 
souy  for  appellant. 

J.  E.  Borujfy  C.  C.  Matson  and  Joseph  GileSy  for  appel- 
lee. 

Henley,  J. — This  is  an  action  for  damages  for  an  injury 
aUeged  to  have  been  caused  to  appellee  by  a  fall  upon  a 
defective  sidewalk  in  the  city  of  Bedford.  Appellant's 
demurrer  to  the  complaint  for  want  of  sufficient  facts  was 
overruled.  There  was  an  answer  filed  in  general  denial,  a 
trial  by  jury,  and  verdict  and  judgment  in  favor  of  appellee. 

Appellant  has  assigned  as  error  the  action  of  the  lower 
court  in  overruling  the  demurrer  to  the  complaint,  the  over- 
ruling of  the  motion  for  a  new  trial,  and  the  overruling  of 
appellant's  motion  for  judgment  in  its  favor  on  the  special 
findings  of  the  jury,  notwithstanding  the  general  verdict. 
It  is  the  contention  of  counsel  for  appellant  that  the  com- 
plaint is  insufficient  because  the  facts  pleaded  show  appellee 
guilty  of  contributory  negligence.  The  law  is  well  settled 
that  if  the  facts  specially  pleaded  show  the  plaintiff  to  have 
been  guilty  of  contributory  negligence,  such  facts  will  over- 
come the  general  allegation  of  freedom  from  fault.  It  is  the 
specific  allegation  of  facts  that  controls  in  the  construction 
of  pleadings.  Ivens  v.  Cincinnati^  cfc.,  R.  Co.y  103  Ind.  27; 
Western  Union  Teh  Co.  v.  i?ecd,  96  Ind.  195;  Pennsylvania 
Co,  v.  Marion,  104  Ind.  239.  TVe  do  not  think  the  facts 
pleaded  show  that  appellee  knew  of  the  condition  of  the  side- 
walk. It  is  averred  in  the  complaint  that  appellee  had  never 
before  passed  over  the  sidewalk  upon  which  she  fell  and 
received  the  injury  complained  of.  If  the  allegations  of  the 
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complaint  show  that  the  condition  of  the  sidewalk  was  such 
that  its  defects  could  be  observed  by  persons  passing  over  it, 
still  appellee  was  not  compelled  to  forego  traveling  upon 
it;  her  duty,  if  she  had  knowledge  of  the  danger  in  so  doing, 
was  to  use  care  in  proportion  to  the  known  danger,  and  the 
degree  of  care  used  is  a  question  for  the  jury.  Boardy  etc.^ 
V.  NicholSy  139  Ind.  611;  I'otvn  of  Salem  v.  Walker ^  16  Ind. 
Apjp.  687;  Boardy  etc.y  v.  Castetiery  7  Ind.  App.  309;  Henry 
Co.y  etc.y  Co.  V.  Jacksoriy  86  Ind.  Ill,  44  Am.  Rep.  274; 
City  of  Huntington  v.  BurkCy  21  Ind.  App.  655;  City  of 
Huntingburgh  v.  Firsty  22  Ind.  App.  66.  We  think  the 
complaint  stated  a  cause  of  action  against  appellant. 

In  discussing  the  motion  for  a  new  trial,  the  overruling  of 
which  is  assigned  as  error,  counsel  for  appellant  complain 
of  the  fifth,  sixth,  and  eleventh  instructions  given  to  the 
jury.  These  instructions  were  upon  the  question  of  notice  to 
the  citv  of  the  defective  condition  of  the  sidewalk.  The  fifth 
instruction  presents  the  question  and  is  as  follows:  "The 
jury  are  instructed  that,  in  this  case,  there  can  be  no 
liability  on  the  part  of  the  defendant,  unless  there  was  a 
neglect  of  duty  in  respect  to  the  repairing  of  the  side- 
walks on  the  part  of  the  officers  of  the  city,  and  there 
can  be  no  such  neglect  of  duty,  unless  the  jury  find  from 
the  evidence  that  the  officers  of  the  city  knew  of  the 
defects  in  the  sidewalk  complained  of,  or  might  with 
reasonable  diligence  have  known  of  it,  long  enough  before 
the  accident  occurred  to  have  it  repaired.  The  jury  are 
instructed  that  when  a  party  without  the  consent  of  the 
authorities  of  an  incorporated  city  tear  up  and  leave  in 
a  dangerous  condition  the  sidewalk  in  said  city,  or  place  dan- 
gerous structures  thereon  or  adjacent  thereto,  and  a  person 
is  thereby  injured,  the  city  will  not  be  liable  for  such  injury, 
unless  the  authorities  have  actual  notice  of  the  dangerous 
condition  of  slaid  sidewalk,  or  that  it  has  remained  in  such  a 
dangerous  condition  for  a  sufficient  time  so  that  in  the  exer- 
cise of  ordinary  care  and  diligence  they  ought  to  have  notice 
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of  the  dangerous  condition  of  said  sidewalk."  Appellant 
contends  that  by  this  instruction  the  court  informed  the  jury, 
in  effect,  that  the  notice  of  the  defect  to  be  effective  might 
be  to  all,  or  any,  of  the  city  officers.  The  instruction  is  sub- 
ject to  the  objection  urged  against  it.  In  other  respects  the 
law  is  correctly  stated  therein. 

The  same  objection  obtains  to  instructions  numbered  six 
and  eleven.  But  appellant  fails  to  show  wherein  it  is  harmed 
by  the  giving  of  said  instructions;  upon  the  other  hand  the 
record  affirmatively  shows  that  appellant  was  not  harmed 
thereby.  Appellee  did  not  attempt  to  prove  actual  notice  of 
the  defective  condition  of  the  walk,  but  the  evidence  abun- 
dantly showed  constructive  notice  upon  the  part  of  the  appel- 
lant, and  the  answers  to  the  interrogatories  returned  with 
the  general  verdict  show  that  in  so  far  as  notice  entered  into 
the  making  of  the  verdict  the  jury  determined  the  question 
wholly  from  the  proof  of  constructive  notice. 

It  was  not  error  under  the  issues  in  this  case  to  instruct  the 
jury,  as  was  done  by  the  court,  by  instruction  numbered 
three,  "that  appellant  is  a  muncipal  corporation."  Town  of 
Thorntown  v.  Fugate,  21  Ind.  App.  637.  Instruction 
numbered  nine  is  not  subject  to  the  objection  made  to  it  by 
appellants'  counsel. 

The  evidence  in  this  case  is  conflicting.  There  is  much 
evidence  in  the  record  going  to  sustain  every  material  alle- 
gation of  appellee's  complaint;  it  comes  to  us  unimpeached 
and  with  the  indorsement  of  the  trial  court  upon  it,  evidenced 
by  its  action  in  overruling  the  motion  for  a  new  trial. 

We  find  no  reversible  error  in  the  record.  Judgment 
affirmed. 
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CiTT  OF  Hammond  v.  Meters. 

[No.  2,887.     Filed  November  8,  18M.] 

FLBAJ>iNO.^Comp<atnf  .^Ifofion  to  Make  More  Speeiflc^Praetiee,-^ 
A  oomplaint  will  not  be  held  bad  on  an  assignment  that  it  does  not 
state  facts  sufficient  to  oonstitute  a  cause  of  action,  where  the  de- 
fects could  hare  been  reached  by  a  motion  to  make  more  specific. 

From  the  Lake  Superior  Court,    Affirmed. 

N.  L.  Agnew,  D.  E.  Kelly,  B.  Borders  and  L,  BecJcer, 
for  appellant. 

W.  A.  Burriti,  T.  E.  Bell,  F.  W.  Burritt,  J.  W.  WaH- 
man  and  B.  H.  Miller,  for  appellee. 

Henlet,  J. — ^In  this  case  the  assignment  of  error  presents 
to  the  court  one  question :  Does  the  complaint  state  facts 
snfScient  to  constitute  a  cause  of  action?  The  complaint  in 
this  case  contains  an  allegation  showing  a  duty  owing  by  the 
appellant  to  appellee,  an  averment  that  appellant  failed  to 
perform  that  duty,  and  that  the  failure  to  perform  such  duty 
was  the  natural  and  proximate  cause  of  the  damage  sustained 
by  appellee.  These  three  necessary  averments  are  fairly 
deducible  from  the  lengthy  and  disjointed  statements  of 
facts  contained  in  appellee's  complaint.  It  also  appears  from 
the  complaint  that  appellant  is  a  corporation;  that  appellee 
was  damaged  because  of  a  defective  street  and  sidewalk  cqa- 
structed  by  appellant,  and  of  which  defect  appellant  had 
reasonable  notice,  and  that  appellee  was  himself  without 
fault 

We  find  the  objections  to  the  complaint  pointed  out  by  the 
counsel  for  appellant  are,  in  each  instance,  that  some  mate- 
rial averment  is  not  sufficiently  definite,  positive,  or  specific. 
We  think  every  objection  made  by  appellant  to  the  complaint 
could  have  been  remedied  by  a  motion  to  make  more  specific, 
and  this  would  have  been  the  proper  practice.  Cincinnati, 
etc.,  R.  Co.  v.  Gaines,  104  Ind.  526,  54  Am.  Eep.  334; 
Jones  V.  State,  112  Ind.  193;  Cleveland,  etc.,  R.  Co.  v. 
Wynant,  119  Ind.  539.     Judgment  affirmed. 
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State  of  Indiana  v.  Rosenbaum. 

[No.  8,057.    Filed  November  3,  1899.] 

Intoxioatinq  Liquors.— 5a/oon.  -^Occupants  During  Utdauful  Hours. 
— Former  Acquitted, — A  saloon-keeper  who  permits  two  or  more 
persons  to  enter  his  saloon  during  prohibited  hours  cannot  be  prose- 
cuted for  a  separate  offense  as  to  each  of  such  persons  under  §58^c 
Homer  1897  making  it  unlawful  for  the  proprietor  of  such  place  to 
permit  "any  person  or  persons  other  than  himself  and  family  to 
go  into  such  room  "  during  prohibited  hours. 

From  the  Jasper  Circuit  Court.    Affirmed, 

W.  L.  Taylor^  Attorney-General,  Merrill  MooreSy  C.  G. 
Hadley  and  A.  E,  Chizum,  for  State. 
F.  FoltZf  C.  G.  Spitler  and  H.  R,  Kurrie^  for  appellee. 

Robinson,  J. — Appellee  was  indicted  for  permitting  a 
person  named  to  be  and  remain  in  his  place  of  business  dur- 
ing prohibited  hours,  contrary  to  the  provisions  of  §3  of  the 
act  of  March  11,  1895  (Act8*^1895  p.  248). 

Appellee  pleaded  in  abatement,  setting  up  a  former  indict- 
ment  and  acquittal,  that  the  person  named  in  the  present 
indictment  as  having  been  in  the  saloon  was  in  company  with 
the  person  named  in  the  former  indictment,  and  that  the  acts 
complained  of  in  the  present  indictment  are  identical  with 
those  complained  of  in  the  former  indictment  of  which  he 
had  been  acquitted.  A  demurrer  to  this  plea  was  overruled, 
and  upon  this  ruling  the  appeal  is  based. 

The  question  presented  is,  can  the  proprietor  of  a  place 
where  liquors  are  sold,  who  permits  two  or  more  persons  at 
the  same  time  to  be  in  the  room  during  prohibited  hours, 
be  prosecuted  for  a  separate  offense  as  to  each  of  such  per- 
sons? The  Attorney-General,  in  his  brief,  states  that  he  is 
of  the  opinion  that  the  question  must  be  answered  in  the 
negative. 

In  Smith  v.  State^  85  Ind.  553,  the  court  said:  "The 
true  test  to  determine  the  sufficiency  or  insufficiency  of  a  plea 
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of  former  acquittal  as  a  bar  to  the  pending  prosecution  is  this: 
Would  the  same  evidence  be  necessary  to  secure  a  conviction 
in  the  pending,  as  in  the  former,  prosecution?  If  it  would 
be,  then  the  plea  of  former  acquittal  would  be  a  complete 
bar  to  the  pending  prosecution;  otherwise,  the  plea  would  not 
be  sufficient." 

The  case  of  State  v.  Eider^  65  Ind.  282,  82  Am.  Eep.  69, 
states  the  following  rule:  '^When  the  facts  constitute  but 
one  offense,  though  it  may  be  susceptible  of  division  into 
partfl^  as  in  larceny  for  stealing  several  articles  of  property 
at  the  same  time,  belonging  to  the  same  person,  a  prosecu- 
tion to  final  judgment  for  stealing  a  part  of  the  articles  will 
be  a  bar  to  a  subsequent  prosecution  for  stealing  any  other 
part  of  the  articles,  stolen  by  the  same  act."  See,  also, 
State  V.  Oapetiy  17  Ind.  App.  524;  Davidson  v.  Statey  99 
Ind.  366;  Fritz  v.  State^  40  Ind.  18;  Wininger  v.  State^ 
13  Ind.  540;  Brinhman  v.  Statey  57  Ind.  76. 

The  statute  makes  it  unlawful  for  the  proprietor  to  permit 
**any  person  or  persons  other  than  himself  and  family"  to  go 
into  the  room  at  prohibited  times.  In  the  case  at  bar  the 
crime  commitited  was  permitting  "persons  other  than  himself 
to  go  into  such  room"  during  prohibited  hours.  It  was  a 
single  offense  which  can  not  be  split  up  and  prosecuted  in 
parts.  "A  prosecution  for  any  part  of  a  single  crime  bars 
any  further  prosecution  based  upon  the  whole  or  a  part  of  the 
same  crime."  Lanpher  v.  Statey  14  Ind.  327.  The  appeal  is 
not  sustained. 


Holt  v.  Sweetzkr, 

[No.  S,805.    Filed  November  14, 1809.  ] 

Bills  and  Notes.— CorporofioiM.—iVbfe*  Signed  by  Offieer9.—Lia- 
hility  of  Partiee. — Anawer.^Parol  Evidence. — ^In  an  action  on  a 
promiasory  note  I17  the  indorsee  it  appeared  by  the  note  that  defend- 
ant was  payee  in  •  the  body  thereof,  that  the  note  was  signed  by  a 
corporation,  and  by  defendant  and  another,  their  signatures  being 
followed  by  "Pres."  and  "Secy.,"  respectively.    Credits  amounting 
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to  18,600  were  indorsed  on  the  note,  and  the  note  was  afterward 
transferred  by  defendant  by  indorsement,  without  reoonrse.  De- 
fendant answered  that  the  note  was  given  by  the  corporation  for 
money  advanoed  to  it  by  him,  and  that  the  signatures  of  the  pres- 
ident and  the  secretary  were  intended  to  bind  the  corporation  only, 
all  of  which  was  known  by  his  indorsee ;  that  said  indorsee  after- 
ward assigned  the  note  to  plaintiff  who  also  had  full  notice  and 
knowledge  of  the  facts  alleged,  and  that  after  defendant  assigned 
the  note  the  corporation  paid  the  interest  which  was  credited 
thereon  by  the  first  indorsee.  Held^  that  the  answer  was  sufficient 
to  authorise  the  admission  of  parol  testimony  to  determine  the 
liability  of  the  parties. 

From  the  Clay  Circuit  Court.    Reversed. 

A.  0.  Smith  and  C.  A,  Korblyy  for  appellant. 
A,  W.  K nighty  for  appellee. 

Henley,  J. — ^Action  by  appellee  against  appeUant  upon 
a  note,  of  which  the  following  is  a  copy: 

"$4,995.  Brazil,  Ind.,  April  21,  1895.  On  demand, 
after  date,  we,  or  either  of  us,  promise  to  pay  to  the  order  of 
Sterling  B.  Holt,  negotiable  and  payable  at  the  First 
National  Bank  of  Brazil,  Indiana,  four  thousand  nine  hun- 
dred and  ninety-five  dollars,  with  eight  per  cent,  inter- 
est and  attorneys  fees,  without  any  relief  whatever  from 
valuation  or  appraisement  laws.  The  drawers  and  indoraen^ 
severally,  waive  presentment  for  payment,  protest^  and  notice 
of  protest,  and  non-payment  of  this  note.  Brazil  Ice  and 
Cold  Storage  Co.,  Henry  Bynum,  Sec'y.  Sterling  R.  Holt, 
Free." 

And  at  the  time  said  action  was  commenced  the  said  note 
had  written  upon  the  back  thereof  the  following:  "Paid 
cash.  May  4,  '96,  $500;  paid  cash,  June  18,  '96,  $500;  paid 
cash,  July  18,  '96,  $500;  paid  cash,  Aug.  10,  '96,  $500;  paid 
cash,  Aug.  20,  '96,  $500;  paid  cash,  Aug.  27,  '96,  $500; 
paid  cash,  Sept.  29,  '96,  $500. 

March  1,  1897,  pay  to  F.  M.  Chapin  or  order,  without 
recourse  on  me  in  law  or  equity.    Sterling  R.  Holt." 

"Paid  July  14,  '96  (97)  $248.98  interest  up  to  July  14, 
1897.    Frederick  M.  Chapin."      "Frederick  M.  Chapin." 
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It  IS  averred  in  the  complaint  that  on  the  2l8t  day  of  Aprfl, 
1895,  the  said  Brazil  Ice  and  Cold  Storage  Company,  Henry 
Bynum  and  Sterling  R.  Holt,  by  their  joint  and  several 
promissory  note,  promised  to  pay  on  demand  after  said  date 
to  the  order  of  Sterling  R.  Holt  said  sum  of  $4,995;  that 
on  the  1st  day  of  March,  1897,  the  said  Holt  indorsed  said 
note  without  recourse  on  him  to  one  F.  M.  Chapin,  who 
afterward  indorsed  the  note  to  appellee,  who  was  at  the 
commencement  of  the  action  the  owner  and  holder  thereo£ 

A  demurrer  was  filed  to  the  complaint  by  appellant,  but  ia 
omitted  from  the  record.  Appellant  answered  in  three  para- 
graphs. The  third  paragraph  of  answer  alleged,  in  sub- 
stance, as  follows:  That  the  note  sued  on  was  made  by  the 
Brazil  Ice  and  Cold  Storage  Company  to  said  appellant  in 
consideration  of  the  payment  by  appellant  of  a  certain  prom- 
issory note  made  by  said  company  to  one  P#  D.  C.  Ball,  of 
St.  Louis,  which  note  was  for  the  sum  of  $4,995,  to  secure 
part  of  the  unpaid  purchase-money  for  an  ice  machine.  That 
the  note  sued  on  was  for  a  like  amount,  payable  in  bank, 
and  was  signed  as  follows :  Brazil  Ice  and  Cold  Storage  Co., 
Henry  R.  Bynum,  Sec.  Sterling  R.  Holt,  Pres.,  and  was 
00  signed  as  secretary  and  president,  respectively,  of  said 
company.  That  said  company  was  a  manufacturing  corpora- 
tion for  manufacturing  ice  and  cold  storage;  that  it  was  law- 
fully indebted  to  said  Ball  for  said  sum  for  ice  machinery, 
and  by  resolution  of  the  board  of  directors  of  said  corporation 
the  note  in  suit  was  given  to  appellant  for  the  cash  advanced 
by  him  to  said  Ball,  for  said  corporation,  at  its  request.  That 
said  note  was  executed  in  the  year  1896,  and  was  dated 
1897  by  mistake.  That  there  was  no  other  or  different  con- 
sideration for  the  note  sued  on  than  the  payment  by  appel- 
lant of  said  Ball  note  at  the  request  of  and  for  the  benefit 
of  the  Brazil  Ice  and  Cold  Storage  Company,  and  the  note 
sued  on  represented  a  debt  from  said  company  to  said  appel- 
lant, and  to  no  one  else.  That  appellant  afterward  indorsed 
the  note  sued  on  to  said  Chapin,  without  recourse  on  appel- 
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lant  in  law  or  equity.    That  said  Chapin  was  fully  notified 
that  said  note  was  given  for  the  said  debt  of  said  corporation 
to  said  appellant^  and  that  the  signatures  of  said  appellant 
and  Bynum,  on  said  note,  were  the  signatures  of  the  secre- 
tary and  president  of  said  corporation,  authorized  by  its 
board  of  directors,  and  were  intended  to  bind  the  corporation 
only.     That  said  Chapin  afterward  indorsed  said  note  to 
plaintiif  Sweetzer  with  full  notice  that  appellant  was  not 
liable  on  said  note  as  maker,  or  otherwise,  and  that  said 
note  was  one  from  said  company  to  said  appellant,  for  a  debt 
owed  by  it  to  him,  and  that  there  was  no  consideration  what- 
ever to  bind  appellant  as  maker,  surety,  or  otherwise;  and 
that  said  note  was  long  overdue  and  dishonored  at  the  time 
of  said  indorsement  thereof  to  said  plaintiff.     That  whilst 
he  was  still  the  holder  of  the  note  sued  on,  appellant  pre- 
sented the  samt  for  payment  to  said  Brazil  Ice  and  Cold 
Storage  Company,  and  that  said  company  made  seven  partial 
payments  of  $500  each  between  May  2nd  and  September 
29,  1896,  and  that  said  payments  were  by  him  indorsed  on 
the  back  of  said  note.    That  afterward,  after  the  said  note 
had  been  indorsed,  the  said  company  paid  to  said  Chapin, 
by  way  of  interest  on  said  note,  to  July  14,  1897,  the  sum 
of  $243.98,  which  said  Chapin  indorsed  on  said  note.    That 
long  before  the  appellee  became  the  holder  of  the  note  sued 
on,  said  Chapin  sold  and  indorsed  to  appellee  a  note  purport- 
ing to  have  been  executed  by  the  said  corporation,  by  said 
Chapin,  its  president,  and  said  Bynum,  its  secretary,  to  said 
Chapin  (payee),  or  order,  for  $1,500;  that  said  note  was  not 
at  that  time  due;  that  said  note  was  in  fact  a  forgery,  and 
that  in  order  to  secure  said  Sweetzer  against  loss  on  account 
of  said  forged  note,  Sweetzer  procured  from  Chapin  the 
indorsement  and  delivery  of  the  note  in  suit,  and  surren- 
dered to  Chapin  said  forged  note,  a  short  time,  to  wit,  two 
days  before  this  suit  was  commenced.    At  the  time  the  note 
»ued  on  was  indorsed  by  Chapin  to  Sweetzer,  Sweetzer  knew 
that  the  note  sued  oji  had  been  dishonored  by  the  Brazil  Ice 
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and  Cold  Storage  Company,  and  that  the  company  was 
embarrassed,  if  not  insolvent;  that  its  property  was  in  the 
hands  of  a  receiver,  and  that  the  note  had  been  given  to 
appellant  by  the  Brazil  Ice  and  Cold  Storage  Company  for 
the  consideration  aforesaid. 

The  second  paragraph  of  appellant's  answer  was  like  the 
third,  except  that  it  did  not  set  up  the  insolvency  of  the  said 
corporation,  nor  the  payment  of  the  interest  on  said  note  to 
said  Chapin,  nor  the  sale  by  said  Chapin  of  said  forged  note 
to  plaintiff,  as  a  consequence  of  which  plaintiff  caused  said 
Chapin  to  assign  to  him  the  note  sued  on. 

The  first  paragraph  of  said  appellant's  answer  was  in  all 
material  respects  like  the  second,  except  that  no  actual  notice 
on  the  part  of  appellee  of  the  fact  that  the  note  was  the  note 
of  the  corporation  is  averred;  neither  is  the  allegation  made 
that  appellee  had  notice  of  the  dishonor  of  the  paper,  but  it 
is  alleged  that  the  letters  "Pres."  following  appellant's  signa- 
ture, his  restricted  indorsement,  were  sufficient  to  put  appel- 
lee, a  purchaser,  upon  inquiry  as  to  the  facts  and  circum- 
stances attending  the  execution  of  the  note  in  suit.  Appel- 
lant also  filed  a  cross-complaint  in  two  paragraphs. 

The  errors  assigned  call  in  question  the  rulings  of  the 
lower  court  in  sustaining  appellee's  demurrer  to  the  first, 
second,  and  third  paragraphs  of  answer,  and  to  the  first  and 
second  paragraphs  of  appellant's  cross-complaint. 

There  is  a  long  line  of  decisions  in  this  State  holding  that 
where  a  note  is  signed  by  a  person  with  such  words  as 
"Trustee",  "President",  "Secretary",  "Manager",  imme- 
diately following  the  name,  such  words  are,  in  the  absence 
of  a  corporate  seal  upon  the  note,  or  an  apparent  intention  in 
the  body  of  the  instrument,  to  bind  the  corporation  alone, 
considered  merely  as  descriptive  of  the  person  of  the  maker, 
and  the  note  is  held  to  be  the  obligation  of  the  person  so 
signing  it.  Another  exception  to  this  rule  is  where  it  is 
apparent  from  the  manner  of  its  signature  that  the  parties 
signing  the  note  intended  that  the  note  should  bind  the 
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corporation  alone.  Still  another  exception  is  where  the 
meaning  of  the  instrument  is  uncertain,  and  the  liability  of 
the  parties  cannot  be  definitely  determined  upon  its  face; 
and  in  such  a  case  as  the  one  last  mentioned,  parol  evidence 
may,  under  proper  averments,  be  introduced  to  determine 
the  rights  and  liabilities  of  the  parties  to  the  contract.  Pres- 
coti  V.  Hixon,  22  Ind.  App.  139;  Swartz  v.  Cohen^  11 
Ind.  App.  20;  Meicalf  v.  Williams^  104  U.  S.  93;  Amt- 
strong  v.  Kirkpatrickj  79  Ind.  527;  Pearse  v.  TFeZ6om,  42 
Ind.  331;  Means  v.  Swormstedty  32  Ind.  87,  2  Am.  R^. 
330;  Oaif  v.  Theis,  33  Ind.  307;  Liehscher  v.  Kraus,  74  Wis. 
387,  48  N.  W.  166,  5  L.  R.  A.  496;  Carpenter  v.  Fams- 
worthy  106  Mass.  561;  Daniels  on  Negotiable  Inst.,  §327; 
Parsons  on  Notes  and  Bills,  168;  Haile  v.  Peirce,  32  Md. 
327. 

The  only  question  before  this  court  in  the  case  of  Albany 
Furniture  Co.  v.  Bank,  17  Ind.  App.  531,  was  as  to  the 
sufficiency  of  the  complaint,  and  it  was  in  that  case  held  that 
^^Construing  the  complaint  and  exhibit  together,  we  see  no 
ambiguity.  It  is  alleged  to  be  the  joint  note  of  the  parties 
signing  it,  and  the  exhibit  is  not  inconsistent  with  that  allega- 
tion." In  the  last  mentioned  case,  the  exceptions  to  the 
general  rule,  as  herein  stated,  were  expressly  recognized. 

The  note  sued  on  in  the  case  at  bar  falls  fairly  within  that 
class  of  instruments,  the  meaning  of  which  is  uncertain,  and 
ihe  liability  of  the  parties  thereto  cannot  be  definitely  deter- 
mined upon  the  face  of  the  instrument  itself.  It  is  certain 
that  so  long  as  the  note  remained  in  the  hands  of  Sterling 
R.  Holt,  appellant,  it  was  not  his  obligation;  he  was  not 
a  maker  of  the  note,  he  was  the  payee,  and,  during  the  timd 
it  so  remained  in  his  possession,  the  Brazil  Ice  and  Cold  Stor- 
age Company  paid  to  him  seven  payments  of  $500  each. 
It  was  said  in  the  case  of  Pickering  v.  Cording,  92  Ind.  306, 
308,  47  Am.  Rep.  145 :  "When  an  instrument  in  the  form 
of  a  promissory  note  negotiable  by  the  law  merchant  is  made 
payable  to  the  order  of  the  maker  himself,  it  is  incomplete; 
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indeed,  it  is  a  nullity,  until  it  has  been  indorsed  by  the  maker. 
A  promissory  note  must  have  a  maker,  and  it  must  have  a 
payee  who  is  another  person  than  the  maker."  Further  on 
in  said  opinion,  the  court  say:  "The  maker  of  such  a  note 
does  not  become,  by  his  indorsement,  an  Endorser'  in  the 
technical  sense  of  the  term.  An  indorsement  of  a  promis- 
sory note,  in  the  ordinary  technical  meaning  of  the  word, 
is  an  act  which  transfers' the  instrument  already  perfected 
in  the  hands  of  the  indorser  to  another  person,  certain  well 
defined  liabilities  attaching  to  the  indorser  dependent  upon 
certain  conditions.  The  maker  of  a  note,  payable  to  his  own 
order,  by  a  like  act  completes  the  note,  makes  the  order  upon 
which  his  liability  depends,  and  his  liability  is  that  of  a 
maker.  That  he  may  be  held  to  such  liability,  there  must 
be  such  writing  upon  the  note  as  can  be  construed  to  be 
such  an  order." 

When  the  appellant  indorsed  the  note  in  suit  with  the 
restricted  indorsement,  "without  recourse  on  me  either  in  law 
or  equity,"  he  did  not  become  a  maker  of  the  note.  His 
indorsement  was  not  such  as  could  be  construed  to  be  such 
an  order.  The  note  in  the  hands  of  appellant  was  the 
note  of  the  Brazil  Ice  and  Cold  Storage  Company;  it  was 
payable  to  appellant,  he  being  designated  as  payee  in  the 
body  of  the  note;  in  the  signature  appellant  added  to  his 
name  the  designation  ^*Pres.",  and  these  facts  alone  are  suffi- 
cient to  render  the  note  ambiguous  and  make  the  liability  of 
the  parties  to  the  instrument  indefinite  and  uncertain,  and 
to  a  great  extent  rebuts  the  presumption  that  appellant  added 
the  word  "Pres."  after  his  name  merely  as  descriptio  per- 
sonde.  Taking  the  note  as  it  was  when  it  went  into  the 
hands  of  appellee,  with  the  appellant  as  payee  in  the  body 
of  the  note,  with  the  word  "Pres."  following  his  signature 
below  the  name  of  the  Brazil  Ice  and  Cold  Storage  Company, 
with  credits  thereon  to  the  amount  of  $3,500,  paid  by  the 
Brazil  Ice  and  Cold  Storage  Company,  to  appellant,  with  his 
restricted  indorsement  thereon,  it  is  as  fair  to  presume  that 
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the  note  was  the  note  of  the  company  as  it  is  to  presume  that 
it  was  the  joint  note  of  the  company,  the  appellant,  and 
Bynum.  In  such  a  case  parol  testimony,  under  proper  aver^ 
ments,  is  admissible,  not  to  vary  the  terms  of  the  contract, 
but  to  determine  the  rights  and  liabilities  of  the  parties 
thereto.  It  is  not  the  intention  of  this  court  to  mitigate  the 
rigorous  rule  prevailing  in  this  State  in  cases  of  this  class 
where  no  uncertainty  or  ambiguity  exists;  but  where  it 
appears,  either  in  the  body  of  the  note  or  from  the  signature, 
that  it  was  the  intention  of  the  parties  to  bind  the  corpora- 
tion alone,  or  such  an  uncertainty  exists  as  to  render  the  note 
or  other  instrument  ambiguous,  it  is  the  duty  of  the  court 
to  allow  evidence  to  be  introduced  so  that  the  rights  of  the 
parties  may  be  rightfully  determined. 

Mr.  Thompson,  in  his  work  on  corporations,  4th  Vol. 
§6127,  says:  "We  find  here,  as  in  the  case  of  sealed  instru- 
ments, an  irreconcilable  confusion  in  the  judicial  holdings,— 
some  of  them,  and  especially  those  of  early  date,  holding 
instruments  which  were  plainly  intended  to  be  the  promis- 
sory note  of  the  corporation,  to  be  merely  the  notes  or  obli- 
gations of  the  agent  executing  them,  unless  there  was,  not 
only  in  the  body  of  the  instrument,  but  also  in  the  mode  of 
its  signature,  a  clear  expression  of  the  fact  that  it  was  the 
act  of  the  corporation.  In  more  recent  cases,  the  judges  have 
been  mentally  more  honest,  and  have  given  effect  to  such 
instruments  as  the  instrument  of  the  corporation,  where  there 
were  words,  either  in  the  body  of  the  instrument  or  in  the  sig- 
nature thereto  which  was  plainly  consistent  with  that  conclu- 
sion and  no  other.  In  other  words,  here,  as  in  the  case  of 
sealed  instruments,  many  of  the  judges  have  at  last  come  to 
the  conclusion  that  it  is  their  duty  to  interpret  instruments, 
often  executed  by  unskilled  persons,  so  as  to  give  effect  to  the 
real  intention  of  the  parties,  as  manifested  on  the  face  of  the 
instrument, — ^proceeding  upon  the  view  that  a  judge  can  not 
believe  one  thing  as  a  man,  from  the  reading  of  an  instru- 
ment under  liis  eyes,  and  then  pretend  to  believe  a  different 
thing  as  a  judge." 
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The  averments  of  each  paragraph  of  appellant's  answer 
were  sufficient  upon  which  the  lower  court  ought  to  have 
permitted  parol  testimony  tending  to  fix  the  liability  of  the 
parties  to  the  instrument.  It  is  not  necessary  that  we  consider 
the  errors  alleged  and  predicated  upon  rulings  on  the  cross- 
complaint  filed  by  appellant.  The  judgment  of  the  lower 
court  is  reversed,  and  the  cause  is  remanded  with  instructions 
to  overrule  appellee's  demurrer  to  the  first,  second,  and  third 
paragraphs  of  appellant's  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Loucks  v.  Taylor. 

[No.  8,165.    Filed  NoTember  14,  1899f] 

Vendor  and  Pubohaseb. — Fraud. — Where  a  vendor  in  negotiating  a 
sale  of  real  estate  falsely  represented  to  the  purchaser  that  a  certain 
mortgage  thereon  in  favor  of  a  building  and  loan  association  had 
all  been  repaid  except  $500,  which  was  payable  in  monthly  instal- 
ments of  $13.47 ;  that  the  association  had  represented  to  vendor 
that  the  loan  would  be  fuUy  repaid  In  seventy-two  instalments,  and 
that  only  thirty-six  instalments  remained  to  be  paid,  when  in  fact 
the  association  represented  to  him  that  the  stock  would  not  mature 
in  less  than  eighty-four  months,  such  representation  was  not  the 
statement  of  an  opinion,  but  of  a  fact  on  which  the  purchaser  had 
the  right  to  rely.    pp.  246-249, 

&Aits.'^Fraud,—Deed3,-'Failure  to  Read  Clause  in  Deed.— Where 
the  purchaser  of  real  estate  encumbered  by  a  mortgage  could  not 
read  because  of  defective  eyesight,  was  inexperienced  in  business, 
and  wholly  unacquainted  with  the  forms  of  deeds  and  contracts, 
but  had  confidence  in  the  vendor,  who  upon  reading  the  deed  to 
him  failed  to  read  a  clause  therein  stating  that  grantee  assumed 
and  agreed  to  pay  a  certain  mortgage,  when  in  fact  the  purchaser 
had  only  agreed  to  pay  a  certain  balance  represented  by  vendor  to 
be  due  thereon,  such  failure  was  a  fraud  upon  the  purchaser. 
pp.  246-249, 

From  the  Porter  Circuit  Court.   Affirmed. 

J.  W,  Warfman  and  B,  H,  MilleVy  for  appellant. 
iV.  L.  Agnew,  D.  E,  Kelly^  B.  Borders,  L,  Becker  and 
<7.  0.  Bowers,  for  appellee. 
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CoifBTOOK,  C.  J. — This  action  was  to  recover  damages  for 

false  and  fraudulent  representations  alleged  to  have  been 
made  by  appellant  in  the  sale  to  appellee  of  certain  real 
estate  in  Lake  county,  Lidiana.  The  action  was  begun  in 
the  Lake  Circuit  Court,  but  was  tried  in  the  Porter  Circuit 
Court  updn  change  of  venue.  Appellee  recovered  judgment 
for  $373.  The  only  alleged  error  discussed  is  the  sufficiency 
of  the  amended  complaint  on  which  the  issues  were  formed 
and  cause  tried. 

The  complaint,  in  substance,  alleges  that  on  the  1st  day  of 
June,  1890,  appellant,  being  the  owner  of  certain  real  estate, 
in  Lake  county,  Indiana,  (describing  it),  borrowed  of  the 
Guaranty  Savings  &  Loan  Association  of  Minneapolis,  Min- 
nesota, $800,  and,  to  secure  the  payment  of  the  same,  pur- 
chased a  certificate  for  eight  shares  of  stock  in  said  company, 
and  agreed  to  mature  them  by  the  payment  to  said  company 
of  sixty  cents  each  month  upon  each  share,  and  until  the  stock 
was  so  matured  he  agreed  to  pay  to  the  company  interest 
upon  the  sum  so  borrowed, at  the  rate  of  thirteen  per  cent, 
per  annum  in  monthly  instalments  of  $8.67  each;  to  sectire 
the  performance  of  the  contract,  he  executed  to  the  associa- 
tion a  mortgage  on  said  real  estate,  which  was  duly  recorded 
in  the  proper  record;  the  mortgage  set  out  the  contract 
between  said  company  and  Loucks  in  detail,  but  did  not 
state  the  length  of  time  required  to  mature  by  monthly 
payments  of  sixty  cents  per  share.  It  did  provide  that  appel- 
lant should  continue  to  pay  said  sums  per  month,  and  con- 
tinue to  pay  interest  at  the  rate  of  thirteen  per  cent,  per 
annum  until  the  stock  should  mature,  and  upon  the  maturity 
of  the  stock  it  would  be  received  by  the  company  in  full 
payment  of  the  loan  of  $800.  At  the  time  of  the  making  of 
the  contract  between  appellant  and  the  company,  the  com- 
pany represented  to  him  that  the  stock  would  not  mature 
in  less  than  eighty-four  months.  On  the  26th  of  February, 
1893,  appellant  solicited  appellee  to  purchase  said  property 
and  offered  to  sell  the  same  to  him  for  $1,800,  and  repre- 
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sented  to  him  that  there  was  a  mortgage  on  the  property 
upon  which  there  was  a  balance  unpaid  of  $500.  Appellee 
agreed  to  purchase  and  pay  for  said  property  $1,800. 

It  is  alleged  that  for  the  purpose  of  cheating  appellee,  and 
to  deceive  him  into  paying  more  than  $1,800  for  the  prop- 
erty, appellant  falsely  and  fraudulently  represented  to  him 
that  all  the  money  borrowed  had  been  paid  except  $500,  and 
that  when  appellee  had  paid  to  the  association  the  snm  of 
$500  in  monthly  instalments  of  $13.47  each  the  loan  would 
be  fully  paid.  Appellant  further  stated  that  the  association 
had  represented  to  him  that  the  loan  would  be  fully  paid  by 
the  payment  of  seventy-two  monthly  instalments  of  $13.47 
each,  and  that  he  had  paid  thirty-six  instalments,  leaving 
only  thirty^x  unpaid;  that  all  these  representations  wei^ 
false;  that  appellant  knew  at  the  time  he  made  them  that 
they  were  false,  and  tliat  he  made  them  for  the  purpose  of 
deceiving  appellee  and  inducing  him  to  pay  a  larger  sum 
than  $1,800  for  said  property.  He  allies  that  he  believed 
said  statements  to  be  true;  that  he  had  no  means  to  ascertain 
their  truth  except  from  said  building  association,  which  was 
located  500  miles  from  Lake  county,  Indiana.  He  paid 
$700  in  cash,  and  executed  his  four  promissory  notes  for 
$150,  each  due  in  one,  two,  three,  and  four  years  after  date, 
secured  by  a  mortgage  on  the  property,  and  agreed  to  pay 
the  association  $500  in  monthly  instalments  of  $13.47  each. 
That,  in  furtherance  of  this  fraudulent  design,  appellant 
caused  to  be  inserted  in  the  deed  of  conveyance  this  clause, 
to  wit:  'This  conveyance  is  made  subject  to  a  certain  mort- 
gage in  favor  of  the  Guaranty  Savings  &  Loan  Association 
of  Minneapolis,  Minnesota,  which  the  grantee  assumes  and 
agrees  to  pay  ofF.''  That  this  clause  was  not  according  to 
the  agreement,  and  that  at  the  time  appellee  accepted  the 
deed  he  did  not  know  said  clause  was  in  the  same,  and  had 
no  knowledge  of  it  until  he  had  paid  the  price  agreed  upon; 
that  he  was  more  than  sixty-five  years  of  age;  that  his  eye- 
sight was  so  defective  that  he  could  not  see  to  read  the  deed; 
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tliat  appeirant  pretended  to  read  the  deed  to  him,  but  did  not 
read  said  clause  to  appellee,  and  concealed  from  him  that  it 
was  in  the  deed.  Appellee  had  had  but  little  business  experi- 
ence; was  wholly  unacquainted  with  the  forms  of  deeds  and 
contracts;  that  appellant  was  a  i^rewd  man,  engaged  in  buy- 
ing and  selling  property,  well  acquainted  with  the  forms  and 
technical  meaning  of  all  kinds  of  contracts,  knew  the  tech- 
nical meaning  and  force  of  said  deed  as  it  was  written,  and 
knew  that  appellee  was  ignorant  of  such  matters  and  was 
unable  to  read  said  deed. 

The  complaint  further  avers  that  by  tricks  and  devices, 
and  pretended  honesty  and  certain  religious  pretentions, 
appellant  had  obtained  and  then  had  the  full  confidence  of 
appellee.  The  tricks  and  devices  and  religious  pretentions 
were  not  set  out,  but  it  is  clearly  averred  that  appellant  had 
the  trust  and  confidence  of  appellee.  He  took  possession  of 
the  property,  paid  the  $1,800  in  the  manner  agreed  upon, 
and  when  he  had  paid  the  $500  to  the  association,  he  first 
learned  that  he  had  been  deceived,  and  he  was  compelled  to 
pay  $373  in  addition  to  the  $500  which  he  agreed  to  pay. 

Appellant  points  out  that  the  controversy  rests  alone  on 
the  mortgage,  or  the  balance  of  $500  on  the  mortgage  of 
$800,  and  claims  that  there  is  no  averment  in  the  complaint 
that  the  representations  m^de  by  appellant  that  the  original 
mortgage  was  $800  and  the  balance  due  on  the  same  was 
$500  was  false  or  fraudulent.  Appellant  further  claims 
that  the  complaint  contains  no  averment  that  there  was  at  the 
time  of  the  purchase  of  the  property  more  of  balance  due 
on  the  mortgage.  There  is  no  denial  that  $500  would  have 
paid  the  balance  of  the  mortgage  on  the  25th  of  February, 
1893;  that  if  $500  would  have  satisfied  the  mortgage  on 
February  25,  1893,  then  the  complaint  states  no  cfluse  of 
action. 

Referring  to  the  summary  of  the  complaint  above  set  out, 
we  find  that  appellant  represented  that  all  of  the  loan  had 
been  repaid  except  $500,  payable  in  monthly  instalments 
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of  $13.47;  that  the  association  had  represented  to  appellant 
that  the  loan  would  be  fully  paid  in  seventy-two  monthly 
instalments  of  $13.47  each;  that  he  had  paid  thirty-six  instal- 
ments, and  that  only  thirty-six  instalments  remained  to  be 
paid;  that  all  said  statements  and  representations  were  false, 
and  known  by  appellant  to  be  false  when  he  made  them;  that, 
.at  the  time  of  the  making  of  the  contract  with  appellant,  the 
company  represented  to  him  that  the  stock  would  not  mature 
in  less  than  eighty-four  months.  The  complaint  avers  that  all 
these  representations  were  false.  The  statement  which  appel- 
lant made  as  made  by  the  association  was  not  an  opinion,  nor 
a  conclusion.  It  was  the  statement  of  a  fact  about  which 
appellant  claimed  to  have  knowledge;  a  statement  of  the 
amount  necessary  to  discharge  the  lien;  a  statement  of  a 
substantive  fact  from  the  association  that  $500  in  monthly 
payments  of  $13.47  would  pay  the  balance  of  the  mortgage 
indebtedness  which  appellee  assumed.  It  was  the  statement 
of  a  fact  upon  which  appellee  had  the  right  to  rely.  Kramer 
V.  Williamson,  135  Ind.  655.  It  is  not  a  satisfactory  answer 
that  the  $13.47  in  thirty-six  monthly  payments  would 
amount  to  only  $484.82,  and  would  not,  therefore,  pay  an 
indebtedness  of  $500.  Appellee  could  not  read  by  reason  of 
his  defective  eyesight,  and  was  inexperienced  in  business. 
He  had  faith  in  appellant,  and  by  reason  of  the  representa- 
tions made  had  the  right  to  believe  that  the  real  estate  he  pur- 
chased would  cost  him,  in  the  manner  of  payment  agreed 
upon,  not  more  than  $1,800. 

The  failure  to  read  the  clause  in  the  deed  assuming  the 
payment  of  the  balance  of  the  mortgage  was  a  fraud  upon 
appellee  by  which  he  was  made  to  assume  an  obligation 
greater  than  it  was  his  purpose  to  assume,  as  was  known  to 
appellant.     The  judgment  is  affirmed. 
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The  Northwestern  Loan  and  Investment  Associa- 
tion V.  MoPherson  bt  al. 

[No.  2,854.    FUedJune  7, 1809.    Rehearing  denied  Not.  u;  1800.] 

Miohanicb'  Ldens.— fbrecIotur«.— Parties. —Section  6200  Homer  1807, 
relative  to  the  f orecloeiire  of  mechanios*  liens,  does  not  authorize  a 
joinder  of  plaintiffs  whose  claims  and  interests  are  several,  but  since 
the  statute  authorizes  the  consolidation  of  such  actions  by  the 
court,  available  error  cannot  be  predicated  upon  the  action  of  the 
court  in  overruling  a  demurrer  to  a  complaint  in  vrhich  several  me- 
chanics and  material  men  joined,  wh^re  the  claims  were  stated 
severally,  and  the  finding  and  judgment  were  several  as  to  each 
claimant,     pp.  261,  252. 

Samb. — Failure  to  Record  Notice  of  Lien, — Intervening  Mortgage, — 
Where  notice  of  intention  to  hold  a  lien  is  filed  by  a  mechanic  or 
material  man  as  provided  by  law,  the  failure  of  the  recorder  to 
record  it  in  the  miscellaneous  record,  as  required  by  §5296  Homer 
1897,  will  not  defeat  the  priority  of  the  lien  as  against  the  holder  of 
an  intervening  mortgage,    pp.  262-254. 

Samb. — Mortgages. — Priority. — Mechanics*  liens  relate  back  to  the 
time  when  the  work  was  commenced^  or  the  materials  were  begun 
to  be  furnished,  and  a  mortgage  does  not  gain  priority  over  a  lien 
by  reason  of  the  fact  that  it  was  executed  and  recorded  prior  to  the 
filing  of  the  notice  of  the  mechanic's  lien.    p.  264. 

Samb.— Complaint —SpecioZ  Finding. ^Description  of  Seal  Estate.-^ 
Variance. — A  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
described  the  lots  as  94  and  95  in  the  town  of  Eewanna,  and  the 
findings  showed  that  the  materials  were  furnished  for  and  the 
work  done  on  buildings  erected  on  lots  94  and  95  in  A.  D.  Toner's 
addition  to  the  town  of  Kewanna.  Held,  not  to  constitute  a  fatal 
variance,  since  the  complaint  could  have  been  amended  to  show 
that  there  were  no  lots  in  the  town  with  duplicate  numbers,  p.  255. 

Samb. — Notiee.'^Lien  on  Two  Lote.—Wbere  material  was  furnished 
and  labor  performed  in  the  construction  of  a  house  and  bami 
the  bam  being  constructed  on  a  lot  adjoining  that  on  which  the 
house  stood,  both  lots  belonging  to  the  same  person,  in  the  same 
inolosure,  and  used  together  as  constituting  the  home  residence  of 
the  owner,  a  single  notice  of  a  mechanic's  lien  against  the  two  lots 
was  sufficient,   pp.  265,  256. 

From  the  Fulton  Circuit  Court.    Affirmed, 
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De  Witt  C.  Jusiictj  Oeorge  W.  Hclman  and  Borne  C. 

Stephensatiy  for  appellant. 
Enoch  Myers,  for  appellees. 

CoMBTocK,  C.  J. — Thi8  suit  was  institnted  by  appelleea 
McPhersop  and  Ealston  (dealers  in  paints  and  oils),  John  W. 
Long  (lumber  dealer),  Kufiis  Blair  and  Philip  Anderson 
(laborers),  upon  a  complaint  in  one  paragraph  against  appel- 
lees Lewis  C.  Mills  and  Eachel  A.  Mills,  his  wife,  to  foreclose 
separate  mechanics'  liens.  The  appellant  was  made  defend- 
ant, the  complaint  alleging  that  it  was  an  inferior  mortgagee. 
Appellant  filed  ito  cross-complaint  against  all  the  appellees 
for  the  foreclosure  of  its  mortgage  as  a  superior  lien.  The 
court  made  a  s|)ecial  finding  of  facta  and  stated  conclusions 
of  law  thereon,  in  which  it  held  appellant's  lien  to  be  junior 
to  that  of  appellees.  To  the  conclusions  of  law,  the  appellant 
at  the  proper  time  excepted.  As  stated  by  appellant's  coun- 
sel, the  assignment  of  errors  brings  in  question  (1)  the  right 
of  appellee  to  maintain  a  joint  action;  (2)  the  effect  of  a 
failure  to  record  the  notice  of  intention  to  hold  a  lien  in  the 
miscellaneous  record  of  the  recorder's  office  (said  record 
having  been  made  in  the  mechanics'  lien  record);  (3)  the 
yariance  between  the  property  described  in  the  notices  and 
that  described  in  the  special  finding;  (4)  the  effect  of  a 
single  notice  of  lien  against  two  lots  for  work  and  material 
to  both.  These  questions  will  be  considered  in  the  foregoing 
order. 

The  action,  as  stated,  is  by  several  material  men  and 
mechanics.  They  united  in  the  complaint  in  a  single  para- 
graph.    The  claim  of  each  is  separately  stated. 

In  13  Ency.  of  PI.  and  Pr.,  p.  960  and  951,  it  is  stated 
that  "in  the  absence  of  statutory  authority,  lien  claimants 
cannot  unite  in  a  suit  to  foreclose,  unless  jointly  interested 
and  jointly  entitled  to  a  Hen  on  the  property."  Citing 
BuLsh  V.  Connelly y  33  HI.  447;  Harsh  v.  Morgan,  1  Kan. 
293.  It  is  furthor  stated  on  the  same  page,  "But  when 
authorized  by  statute,  claimants  whose  claims  are  several, 
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and  who  are  without  any  community  of  interest  in 
the  claims  themselves  may  unite  in  an  equitable  action 
to  establish  and  enforce  the  liens,  or  any  one  of  them 
may  file  a  bill  on  his  own  claim,  making  the  others  defend- 
ants." Citing  Barber  v.  Reynolds^  33  Cal.  497;  Longest  v. 
Breden,  9  Dana  (Ky.)  141;  Treat  Lumber  Co.  v.  Warner^ 
60  Wis,  183, 18  N.  W.  747. 

The  statute  in  this  State  as  to  parties  in  actions  for  fore- 
closure of  mechanics'  liens,  being  §5299  Horner  1897,  is  as 
follows:  "In  such  actions,  all  persons  whose  liens  are 
recorded  as  herein  provided  may  be  made  parties,  and  issues 
may  be  made  up,  and  trials  had,  as  in  other  cases;  and  the 
court  may,  by  judgment,  direct  a  sale  of  the  land  and 
building  for  the  satisfaction  of  the  liens  and  costs;  such  sale 
to  be  without  prejudice  to  the  rights  of  any  prior  incum- 
brancer, owner,  or  other  persons  not  parties  to  the  action.  If 
several  such  actions  be  brought  by  different  claimants,  and 
be  pending  at  the  same  time,  the  court  may  order  them  to 
be  consolidated." 

,  The  complaint  and  the  special  findings  show  that  neither 
appellees  McPherson  and  Ralston  nor  either  of  the  other 
plaintiffs  had  an  interest  in  the  claim  of  any  other;  that  each 
performed  labor  and  furnished  material,  and  that  each  was 
entitled  to  separate  relief.  While  claimants  having  several 
interests  may  be  made  defendants,  we  are  of  the  opinion  that 
the  statute  does  not  authorize  a  joinder  of  plaintiffs  whose 
claims  and  interests  are  several.  Martin  v.  DaviSy  82  Ind. 
88;  McGrew  v.  McCarttfy  78  Ind.  496.  Had  separate  actions 
been  brought  by  appellees,  the  court  could  have  properly 
consolidated  them,  and  as  the  claims  were  stated  severally, 
and  the  finding  and  judgment  several  as  to  each  plaintiff, 
we  cannot  see  that  appellant  was  deprived  of  any  right,  or 
was  in  any  way  prejudiced  by  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  complaint.  See  §348  Bums 
1894,  §345  Homer  1897. 

Under  the  second  question  discussed,  appellant  argues  that 
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as  the  special  findings  show  that  the  notices  of  intention 
to  hold  a  lien  were  never  recorded  in  the  miscellaneous 
record  as  required  by  the  statute,  that  the  lien  sought  to  be 
acquired  could  not  operate  against  appellant's  mortgage, 
-which  was  executed  and  recorded  prior  to  the  filing  of  these 
notices  by  appellees.  The  claim  is  based  upon  the  proposition 
that  the  claims  sought  to  be  enforced  ^e  purely  statutory, 
and  that  claimants  must  bring  themselves  within  the  terms 
of  the  statute.  Section  5205  Horner  1897,  requires  any  per- 
son wishing  to  acquire  a  lien  to  file  a  notice  of  his  intention  to 
do  so  within  sixty  days  after  performing  the  work  or  fur- 
nishing labor  to  hold  such  lien.  Section  5206  Homer  1897, 
makes  it  the  duty  of  the  recorder  to  record  such  notice  in  the 
miscellaneous  record  book.  This  section  provides  that  all 
liens  so  created  shall  relate  to  the  time  when  the  mechanic  or 
other  person  begun  to  perform  the  labor  or  to  f urnsh  the  ma- 
terials, and  shall  have  priority  over  all  liens  suffered  or  cre^ 
ated  thereafter  except  the  liens  of  other  mechanics  and 
material  men,  as  to  which  there  shall  be  no  priority.  Under 
the  decisions  of  our  Supreme  Court,  appellees  acquired  a  Uen 
upon  the  property  by  filing  notice  of  their  intention  with  the 
recorder  of  Fulton  county.  The  recorder  failed  to  record  it 
in  the  proper  record,  but  this  did  not  defeat  the  lien.  Wilson 
V.  Logue^  131  Ind.  191;  Adams  v.  Shaffer,  132  Ind.  331; 
Adams  v.  Buhler,  131  Ind.  66;  Wilson  v.  Hopkins^  51  Ind. 
231;  Leeper  v.  Myers,  10  Ind.  App.  314. 

The  question  here  is  one  between  two  lien  holders.  The 
lien  of  one  is  recorded ,  the  other  not,  for  "the  recording  of 
an  instrument  is  effective  only  when  made  by  the  proper 
officer  in  the  mode  prescribed  by  law,"  Adam^  v.  Buhler, 
supra,  Gilchrist  v.  Gongh,  63  Ind.  576,  State  v.  Davis,  96 
Ind.  539,  Smith  v.  Lowry,  113  Ind.  37,  and  did  the  right 
to  a  lien  depend  upon  the  record  of  these  instruments,  we 
would  have  to  hold  that  appellees  had  no  claim  as  against 
appellant.  It  is  conceded  by  appellant's  learned  counsel  that 
under  the  decisions  of  the  Supreme  Court  of  this  Stiite,  the 
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filing  of  the  notice  secures  the  lien  as  between  the  owner  and 
the  lien  claimant,  but  it  is  denied  that  the  lien  can  be  thus 
obtained  as  against  an  innocent  third  party  for  value.  This 
precise  question,  so  far  as  we  are  advised,  has  not  been  passed 
upon  in  this  State.  The  wording  of  the  statutes  of  the  various 
states  upon  the  subject  of  mechanics'  liens  is  dissimilar,  and 
reported  cases  in  which  they  are  construed  do  not  greatly  aid 
us.  It  seems  to  us,  however,  as  reasonable,  that  when  a  me- 
chanic or  laborer  does  all  that  the  statute  requires  him  to  do, 
he  is  entitled  to  whatever  right  the  statute  gives  as  against 
any  one.  He  is  required  to  file  his  notice  for  record  with  the 
recorder  of  the  county;  there  his  duty  ends.  Our  Supreme 
Court  has  held  that  from  that  time  the  lien  takes  eflPect.  We 
cite  in  this  connection  Tousley  v.  Tousleyy  5  Ohio  St.  78; 
MuttLal  Ins.  Co.  v.  DaJce^  87  K.  Y.  257;  Bedford  v.  Tuppevy 
30  Hun  174;  Merrick  v.  Wallace,  19  111.  486;  Woods'  and 
Brown's  Appeal,  82  Pa.  St.  116;  Brooke's  Appeal,  64  Pa. 
St.  127. 

The  liens  of  appellees,  in  whose  favor  liens  were  declared, 
relate  to  the  times  when  the  work  was  commenced  or  the 
materials  begun  to  be  furnished.  According  to  the  findings, 
the  notices  were  not  filed  until  after  the  mortgage  was  re- 
corded, but  McPherson  and  Ralston's  lien  relates  to  April  18, 
1896;  Long's  lien  to  March  26,  1896;  both  prior  to  the  date 
of  the  execution  of  appellant's  mortgage.  Where  one  ac- 
quires a  lien  on  property^  with  knowledge  of  the  purposes  to 
which  such  property  may  be  employed  by  the  owner,  and  that 
under  the  statute  it  may  be  subjected  to  other  acquired  liens 
in  favor  of  laborers  and  material  men,  the  statute  under 
which  such  after  acquired  liens  may  be  created  forms  a  part 
of  the  mortgage,  and  the  mortgage  is  subject  to  such  statu- 
tory lien  as  may  thereafter  attach  to  such  property.  Thorpe 
Block,  etc.,  Assn.  v.  James,  13  Ind.  App.  522;  Jenckes  v. 
Jenckes,  145  Ind.  624;  Wayne,  etc.,  Assn.  v.  Moats,  149  Ind. 
123;  Deming-Colbom,  etc.,  Co.  v.  Union  Nat.,  etc.,  Assn.y 
151  Ind.  468,  467.    The  court  declared  a  prior  lien  on  the 
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buildings  only  in  favor  of  appellees,  and  gave  to  appellant 
its  priority  as  to  the  lots.  In  view  of  the  facts  found, 
and  the  law,  it  is  doubtful  whether  the  appellant  occupies  the 
position  of  an  innocent  mortgagee  without  notice,  but,  in  the 
view  taken,  this  question  is  immaterial. 

As  to  the  third  proposition  discussed,  viz.,  the  variance 
between  the  property  described  in  the  special  findings  and  in 
the  notice,  there  is  not  necessarily  a  variance.  The  findings 
show  that  the  materials  were  furnished  for,  and  the  work 
done  on,  buildings  erected  on  lots  ninety-four  and  ninety- 
five  in  A.  D.  Toner's  addition  to  the  town  of  Kewanna.  The 
notices  described  the  lots  ninety-four  and  ninety-five  in  the 
town  of  Kewanna.  It  does  not  appear  that  appellant  was 
misled  by  the  description.  The  court  will  not  presume  that 
there  were  duplicate  numbers  of  lots  in  Kewanna,  and  had 
the  finding  followed  the  language  of  the  notice,  it  would 
have  been  sufficient  for  the  purpose  of  identification.  The 
complaint  could  have  been  amended  to  show  that  there  were 
no  lots  in  the  town  of  Kewanna  with  duplicate  numbers,  and 
will  be  treated  by  the  court  as  so  amended.  White  v.  Stanton, 
111  Ind.  540;  Dalton  v.  H  off  many  8  Ind.  App.  101;  Mc- 
Namee  v.  RaucJcy  128  Ind.  59. 

As  to  the  fourth  and  remaining  question  discussed,  we 
are  of  the  opinion  that  the  single  notice  of  liens  against  the 
two  lots  was  sufficient.  The  complaint  avers  that  the  two 
lots  constitute  "a  single  building  site.''  The  findings  shoit 
that  on  the  first  day  of  March,  1896,  and  from  thence  till 
now,  Bachel  A.  Mills  was  the  owner  of  lots  ninety-four  and 
ninety-five  in  A.  D.  Toner's  addition  to  the  town  of  Kewanna, 
in  Fulton  county,  Indiana;  that  lot  ninety-four  is  situated  at 
the  comer  of  Aurora  and  Toner  streets,  and  with  a  front  on 
Aurora  street  of  sixty-three  feet,  and  depth  on  Toner 
street  of  148  feet;  that  lot  ninety-five  lies  immediately  west 
of  lot  ninety-four,  fronting  also  on  Aurora  street,  and  sixty- 
three  feet  wide,  with  depth  of  148  feet.  Along  the  west 
side  of  lot  ninety-five  is  an  alley,  and  an  alley  also  on  the 
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north  end  of  both  lots.  These  lots  are  ordinary  sized  lots  in 
the  town  of  Kewanna^  and  situated  on  residence  streets  in 
said  town.  Lewis  C.  Mills  is  the  husband  of  Rachel  A. 
Mills.  On  or  about  the  15th  day  of  March,  1896,  Lewis  C. 
Mills  began  the  erection  of  a  dwelling-house  on  lot  ninety- 
four,  near  the  intersection  of  Aurora  street  and  Toner  street, 
the  east  limit  of  said  dwelling  being  situated  about  eight  feet 
from  Toner  street,  and  the  south  limit  of  said  building  being 
about  ten  feet  from  Aurora  street,  and  the  west  limit  of  said 
building  being  about  fifteen  feet  east  of  the  west  line  of 
said  lot  ninety-four. 

While  said  dwelling-house  was  in  process  of  erection, 
Lewis  C.  Mills  began  the  erection  of  a  small  bam  or  stable  on 
the  extreme  west  side  of  lot  ninety-five  at  the  comer  of  said 
lot  ninety-five  and  Aurora  street,  width  of  fourteen  feet, 
with  a  shed  on  the  east  side  of  ten  feet  front  by  twenty-four 
feet  in'  depth  along  the  alley.  The  erection  of  the  house  was 
begun  before  the  erection  of  the  barn  was  contemplated, 
but  some  time  before  the  house  was  completed  the  bam  was 
commenced,  and  from  that  time  work  went  on,  both  on  the 
house  and  barn,  and  both  of  them  were  substantially  finished 
at  the  same  time.  The  dwelling  and  stable  are  not  physically 
connected  with  each  other,  and  their  nearest  limits  are 
thirty  feet  apart,  but  are  used  together  as  constituting  the 
home  residence  of  Lewis  C.  Mills  and  Eachel  A.  Mills. 
Before  the  house  was  built,  Lewis  C.  Mills  had  erected  a 
fence  across  lots  ninety-four  and  ninety-five  from  east  to 
west,  near  the  center  of  said  lots,  and  around  the  entire 
premises.  The  house  and  barn  were  found  to  be  in  the  same 
inclosure,  thirty  feet  apart,  constituting  the  home  residence 
of  Lewis  C.  Mills  and  Racliol  A.,  his  wife.  The  court  finds 
that  work  was  done  on,  and  materials  furnished  for,  both 
dwelling  and  barn  "without  specifying  the  particular  value 
thereof  upon  each  structure. 

The  question,  we  think,  is  decided  adversely  to  appellant's 
claim  in  the  Premier  Steel  Co.  v.  McEhcaine'RichardSy  etc.y 
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Co.y  144  Ind.  614,  to  which  case,  and  the  authorities  there 
cited,  we  refer*    See,  also,  Crawford  v.  Anderson^  129  Ind. 
117.    We  find  no  error  for  which  the  judgment  should  be 
reversed.     Judgment  affirmed. 
Henley  and  Wiley,  JJ.,  dissent. 

Dissenting  Opinions. 

Henley,  J. — Section  5299  Horner  1897,  does  not  author- 
ize several  lien  holders  to  join  in  an  action  to  foreclose.  The 
question  is  raised  by  the  demurrer  for  want  of  facts.  J  ones  ^ 
Treas.y  v.  Rushville  Nat  Bank^  138  Ind.  87.  It  is  not  con- 
tended that  there  is  any  community  of  interest  between 
appellees  such  as  would  authorize  them  jointly  to  prosecute 
this  action.  The  error  in  overruling  the  demurrer  to  the 
complaint  was  such  a  palpable  violation  of  the  law  of  plead- 
ing and  practice  as  established  by  the  decisions  of  the 
Supreme  Court  in  this  State  that  the  cause  for  this  reason 
alone  ought  to  be  reversed.  JoneSy  Treas.y  v.  Rushville  Nat 
Banky  supra;  Martin  v.  DaviSy  82  Ind.  38;  Stephenson  v. 
Marliny  84  Ind.  160;  Pennville  Nat.  Oas.  Co.  v.  ThomaSy 
21  Ind.  App.  1. 


Wiley,  J. — ^I  concur  in  the  dissenting  opinion  of  Henley, 
J.  There  is,  however,  another  reason  why,  in  my  judgment, 
the  conclusion  reached  by  the  trial  court  is  erroneous,  and 
that  is  there  is  such  a  variance  between  the  allegations  of 
the  complaint  and  the  facts  specially  found,  as  to  the  descrip- 
tion, of  the  real  estate,  that  appellees  could  not  recover.  This 
court  cannot  say  that  lots  ninety-four  and  ninety-five,  in  the 
town  of  Kewanna,  are  the  same  as  lots  ninety-four  and 
ninety-five  in  Toner's  addition  to  the  town  of  Kewanna, 
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The  Wabash  Railroad  Compant  v.  McCormick  bt  ai«. 

[No.  2,896.    FUed  November  15, 1899.J 

ComtJ!iUAN(m.^WithdratDal  of  Juror,-- Diamiamd  and  NcnmiU.-^ 
During  the  progress  of  a  trial  plaintiff  moved  for  leave  to  file  an 
amended  oomplaint,  whioh  was  sustained,  and  he  thereupon  asked 
leave  to  withdraw  a  juror,  which  was  granted,  and  the  court  dis- 
charged the  jury  and  continued  the  cause  over  defendant's  objec- 
tion and  motion  to  dismiss.  Held,  that  the  withdrawal  of  the 
juror  was  superfluous  and  gave  plaintiff  no  additional  rights,  and 
that  defendant's  motion  to  dismiss  should  have  been  sustained. 

From  the  De  Kalb  Circuit  Court.    Reversed. 

W.  7.  Stuarty  E.  P.  Hammond,  D.  W.  Simms,  E.  P. 
Hammond,  Jr.,  J.  E.  Rose  and  J.  H.  Rose,  for  appellant* 

L.  M.  Ninde,  D.  B.  Ninde,  H.  W.  Ninde  and  F.  8. 
Robj/y  for  appellees. 

EoBiirsoN,  J. — Appellees  sued  for  damages  arising  under 
a  live  stock  contract 

It  appears  by  a  bill  of  exceptions  that,  on  the  trial  at  the 
March  term  of  the  DeKalb  Circuit  Court,  appellees,  on 
April  6th,  7th,  8th,  and  9th,  introduced  their  evidence  and 
rested,  with  the  privilege  of  introducing  another  witness; 
appellant  began  the  introduction  of  its  evidence,  and,  having 
introduced  one  witness,  the  court  announced  that  the  evi- 
dence which  appellees  proposed  to  introduce  by  the  witness 
who  had  not  yet  testified  would  not  be  admitted;  and  there- 
upon appellees  moved  for  leave  to  file  an  amended  complaint. 
This  motion  was  supported  by  the  affidavit  of  one  of  appel- 
lees' attorneys,  to  the  effect  that  during  the  introduction  of 
the  evidence  and  after  the  trial  had  begun  it  was  first  dis- 
covered by  the  attorneys  that  the  complaint,  more  especially 
the  third  paragraph,  was  insufficient  in  failing  to  allege  a 
compliance  with  certain  named  conditions  of  the  contract 
between  the  parties,  that  appellees  did  not  have  evidence 
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admissible  under  the  court's  rulings  to  prove  such  fact,  and 
could  not  produce  such  evidence  in  time  to  introduce  it  dur- 
ing the  trial,  that  if  leave  was  granted  to  file  such  amended 
complaint  the  plaintiff  would  be  able  to  support  the  same  and 
the  allegations  thereof  relative  to  the  performance  of  such 
conditions,  that  the  application  was  not  made  to  secure  delay 
merely  but  in  order  that  a  fair  trial  might  be  had  and  a 
judgment  had  upon  the  merits.         ' 

This  motion  was  sustained^  and  thereupon  appellees  asked 
leave  to  withdiaw  the  juror,  William  Kennedy,  to  which 
appellant  objected  for  the  reason  that  there  was  no  showing 
that  the  juror  was  incompetent,  sick,  or  in  any  way  disquali- 
fied to  proceed  with  the  trial;  that  appellant  was  present  and 
announced  to  the  court  that  it  was  ready  with  its  witnesses 
to  proceed  with  the  trial;  that  the  withdrawal  of  a  juror  is 
something  unknown  to  the  practice  in  this  State;  and  that 
it  was  not  shown  that  appellees  were  not  ready  to  proceed 
with  the  trial  at  that  time.  The  request  to  withdraw  the 
juror  was  granted,  and  over  appellant's  objection  the  juror 
was  withdrawn;  the  court  discharged  the  jury  and  continued 
the  cause.    The  costs  were  adjudged  against  appellees. 

The  bill  recites  that  the  juror  withdrawn  was  in  no  way 
incompetent  or  disqualified  to  sit  as  a  juror  in  the  cause,  was 
not  sick  or  under  any  disability  which  prevented  him  from 
serving  as  such  juror,  nor  did  appellees  make  any  showing 
why  they  were  not  able  to  proceed  with  the  trial  at  that  time, 
except  such  cause  as  is  shown  in  the  affidavit  to  amend  the 
complaint. 

When  the  juror  was  withdrawn  and  the  jury  discharged, 
appellant  moved  to  dismiss  the  case,  for  the  reason  that  the 
withdrawal  of  a  juror  and  the  discharge  of  the  jury  over  the 
defendant's  objection  was  in  legal  effect  a  dismissal.  At  the 
next  term  of  court  this  motion  was  overruled,  and  the 
amended  complaint  was  filed,  to  which  appellant  specially 
appeared  and  pleaded  in  abatement  of  the  court's  jurisdic- 
tion^ over  the  person,  setting  up  the  fact  of  the  former  trial 
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at  the  March  term,  the  withdrawal  of  the  juror  and  discharge 
of  the  jury,  that  the  amended  complaint  was  filed  at  the  May 
term,  and  that  no  summons  had  been  issued  on  the  alleged 
amended  complaint.  Issue  was  formed  by  replies  to  this 
answer,  a  trial  was  had,  resulting  in  a  finding  against  appel- 
lant, and,  over  its  motion  for  a  new  trial,  judgment  was  ren- 
dered  in  appellees'  favor  for  costs  in  the  case  up  to  that  time- 
It  is  within  the  court's  discretion  to  permit  the  complaint 
to  be  amended,  and  it  does  not  appear  there  was  any  abuse 
of  discretion  in  this  instance.  The  record  shows  that  imme- 
diately after  leave  to  amend  was  granted,  appellees  asked 
leave  to  withdraw  the  juror,  which  was  granted,  and  the 
juror  was  withdrawn,  and  the  jury  discharged  by  the  court 
and  the  cause  continued. 

As  no  provision  is  made  in  the  code  for  withdrawing  a 
juror,  it  is  necessary  to  consider  the  effect  of  such  action  at 
common  law. 

It  is  argued  'by  appellees'  counsel  that  the  common  law 
practice  of  withdrawing  a  juror  was  continued  in  force  under 
the  code,  and  that  it  is  entirely  consistent  with  the  code. 

Our  statute  provides  that,  among  other  laws,  ^'The  com- 
mon law  of  England,  and  statutes  of  the  British  Parliament 
made  in  aid  thereof  prior  to  the  fourth  year  of  the  reign  of 
James  the  First  (except  the  second  section  of  the  sixth  chap- 
ter of  forty-third  Elizabeth,  the  eighth  chapter  of  thirteenth 
Elizabeth,  and  the  ninth  chapter  of  thirty-seventh  Henry 
the  Eighth),  and  which  are  of  a  general  nature,  not  local  to 
that  kingdom"  and  not  inconsistent  with  the  federal  and 
state  Constitutions,  and  not  inconsistent  with  federal  and 
state  statutes,  shall  be  the  lawt>f  the  State.  §236  Biu*ns  1894. 
Under  this  act,  if  there  is  a  statute  covering  a  subject-matter 
it  must  control.  If  the  statute  on  any  particular  subject  is 
different  from  the  common  law  on  the  same  subject,  the 
common  law  is  to  that  extent  inconsistent  with  the  statute, 
and  18  not  in  force.  Under  the  code  the  rules  of  the  commoa 
law  do  not  control  in  any  case  where  complete  provision  is 
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made  by  a  statute.  These  rules  may  be  looked  to  in  inter- 
preting the  statute,  but  they  cannot  control  it.  We  do  not 
mean  to  hold  that  courts  are  restricted  to  tlie  exercise  of  mere 
statutory  powers.  They  are  coordinate  branches  of  the 
government,  and  possess  inherent  powers  not  derived  from 
any  statute.  K  a  statute  fails  to  provide  a  complete  remedy, 
i  the  common  law  may  be  invoked  in  so  far  as  it  is  not  incon- 

sistent with  federal  and  state  constitutions  and  statutes.  But 
if  the  statute  does  provide  a  mode  of  procedure,  it  must  be 
followed  and  obeyed.  See  Sanders  v.  Statey  85  Ind.  318, 
44  Am.  Kep.  29;  Nealis  v.  Dicks,  72  Ind.  374;  Cloud  v. 
Brucey  61  Ind.  171;  Stevenson  v.  Cloudy  5  Blackf.  92. 

At  common  law  there  were  two  ways,  among  others,  of 
stopping  the  case.  One  was  by  voluntary  nonsuit,  and  the 
other  was  the  withdrawal  of  a  juror.  Abbott's  Trial  Brief, 
pp.  107,  108.  ' 

At  common  law  a  plaintiff  might,  as  matter  of  right, 
become  nonsuit  at  any  time  before  the  verdict.  He  had  this 
right  at  any  stage  of  the  proceedings  he  might  prefer,  even 
till  after  the  verdict  rendered,  or,  if  tried  by  the  court,  until 
the  judge  had  pronounced  his  judgment.  He  could  then 
reserve  to  himself  the  power  to  bring  a  fresh  action  for  the 
same  subject-matter.  3  Black.  Comm.  376;  Murphy  v. 
DonlaUy  5  Barn.  &  Cr.  178;  Robinson  v.  Lawrence,  7 
Exch.  128;  Keat  v.  Barker,  5  Modem  208;  Outhwaite  v> 
Hudson,  7  Exch.  380;  Co.  Litt.  138b,  139a;  Bacon's  Abr., 
Xonsuit,  D. 

This  rule  was  afterwards  modified  by  statute  in  England 
denying  the  plaintiff  the  right  to  become  nonsuit  after  ver- 
dict against  him.  But  in  this  country  the  rule  seems  to  have 
been  that,  before  the  trial,  the  plaintiff  might  become  non- 
suit as  matter  of  right;  but  that  after  the  cause  was  opened 
to  the  jury  whether  plaintiff  might  become  nonsuit  was 
within  the  discretion  of  the  court.  Haskell  v.  Whitney,  12 
Mass.  47;  Locke  v.  Wood,  16  Mass.  317;  Inhahitants  of 
Truro  v.  Atkins,  122  Mass.  418;  Burhank  v.  Woodward, 
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124  Mass.  367;  Judge  of  Probate  v.  Abboty  18  N.  H.  21; 
Fulford  V.  Converse^  64  N.  H.  643;  Proprietors  v.  Davis, 
2  Me.  362;  Larrahee  v.  Rideout,  45  Me.  193. 

An  examination  of  the  authorities  leads  us  to  the  rule 
that  before  trial  a  plaintiff  may  become  nonsuit  as  matter  of 
right;  after  the  trial  has  begun,  and  before  verdict,  leave  to 
become  nonsuit  is  in  the  discretion  of  the  cdlirt,  and  after 
verdict  there  can  be  no  nonsuit.  It  is  evident  the  old  rule 
was  modified  for  tlie  reason  that,  as  a  nonsuit  is  not  a  bar  to 
a  future  action,  it  is  necessary  that  there  be  protection  to  a 
defendant  against  having  to  prepare  to  defend  against  the 
same  cause  of  action  as  often  as  a  plaintiff  might  see  proper 
to  become  nonsuit  and  bring  his  action  over.  The  costs 
might  be  wholly  inadequate  to  compensate  him  for  continued 
preparation  for  trial  and  litigation. 

A  nonsuit  at  common  law  might  be  voluntary  or  involun- 
tary. An  involuntary  nonsuit  is  for  neglect  either  to  appear, 
or,  having  appeared,  for  failure  to  present  evidence  to  sus- 
tain a  verdict  in  his  favor,  and  is  ordered  against  plaintiff's 
objection.  Under  our  code  practice  a  court  has  no  power  to 
order  an  involuntary  nonsuit.  Williams  v.  Port,  9  Ind.  651; 
Stults  V.  Forst,  136  Ind.  297.  A  voluntary  nonsuit  is 
allowed  by  the  court  on  the  plaintiff's  own  motion.  The 
plaintiff  submits  to  the  court  that  he  has  not  made,  or  can 
not  make  out,  a  case,  and  asks  in  effect  that  it  be  dismissed. 
A  motion  by  a  plaintiff  for  a  nonsuit  imder  our  code  is  a 
dismissal.    Bums  v.  Reigelsbeger,  70  Ind.  622. 

"Withdrawing  a  juror,"  says  Anderson's  Law  Dictionary, 
"describes  a  fiction  to  which  a  court  may  resort  when  it 
appears  that,  owing  to  some  accident  or  surprise,  defect  of 
proof,  unexpected  and  difficult  question  of  law,  or  like  rea- 
son, a  trial  can  not  proceed  without  injustice  to  a  party."  In 
Abbott's  Trial  Brief,  pp.  107,  108,  it  is  said:  "A  judge  has 
power,  in  his  discretion,  in  case  of  surprise  or  other  cause 
which  would  render  the  progress  of  the  trial  unjust  or  unfair 
to  either  party,  to  withdraw  a  juror  and  postpone  the  triaL" 
See  Abbott's  Law  Dictionary. 
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In  2  Burriirs  Law  Dictionary,  it  is  said:  "The  withdraw- 
ing of  a  juror  is  always  by  the  agreement  of  the  parties,  and 
is  frequently  done  at  the  recommendation  of  the  judge, 
where  it  is  doubtful  whether  the  action  will  lie."  See,  also,  2 
Tidd's  Prac.  (2nd.  Am.  ed.)  909,  and  3  Chitty's  Prac.  917,  to 
the  same  effect;  also  Gibhs  v.  Ralph,  14  M.  <fe  W.  804;  San- 
derson V.  NetsoTy  E.  &  M.  402,  21  Eng,  Com.  L.  472  (780); 
Arch.  Prac.  196. 

In  Messenger  v.  Bank,  48  How.  Prac.  542,  it  was  held 
that  the  practice  there  adopted  and  long  settled  was  that  in 
cases  of  surprise  the  court  might,  upon  the  plaintiff's  appli- 
cation, direct  a  juror  to  be  withdrawn,  and  order  the  case  to 
stand  over  for  trial  upon  some  future  day.  Citing  People  v. 
Judges,  8  Cowen  127;  People  v.  Olcott,  2  Johns.  Cases  301; 
People  V.  Ellis,  15  Wend.  371;  United  States  v.  Coolidge, 
2  Gall.  364.  See,  also.  Chandler  v.  Bicknell,  5  Cowen  30; 
People  V.  Marks,  10  How.  Prac.  2^1;  Glendening  v.  Canary, 
5  Daly  489,  64  K  Y.  636. 

In  People  v.  Ellis,  15  Wend.  371,  three  defendants  were 
put  on  trial  for  assault  and  battery  and  riot;  after  the  dis- 
trict attorney  rested,  the  defendants  offered  to  prove  that  on 
the  preceding  day  two  of  the  defendants  were  put  on  trial 
on  the  same  indictment,  and,  after  the  prosecution  had  given 
its  evidence,  the  court,  on  motion  of  the  district  attorney, 
and  against  defendants'  consent,  withdrew  a  juror,  to  enable 
him  to  bring  on  the  trial  against  the  three  defendants,  which 
evidence  was  refused.  It  was  held  that  the  power  of  the 
court  as  to  the  withdrawal  of  a  juror  after  the  jury  was 
impanneled  and  sworn,  in  misdemeanors,  rested  as  much 
in  the  exercise  of  a  sound  discretion  as  in  civil  cases. 

In  People  v.  Judges,  8  Cowen  127,  plaintiff  failed 
to  prove  a  material  point  in  his  case.  The  court  refused  to  * 
nonsuit  the  plaintiff,  but  permitted  him  to  withdraw  a  juror. 
An  application  afterwards  made  for  mandamus  to  compel  the 
judges  to  reinstate  the  cause  was  chanted  because  defendant 
had  fraudtilently  deprived  plaintiff  of  the  benefit  of  certain 
evidence  which  would  have  sustained  his  case. 
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In  Chandler  v.  BickneUy  5  Cowen  30,  the  plaintiff  unex- 
pectedly failed  at  the  trial  to  prove  the  absence  from  the 
state  of  a  subscribing  witness  to  a  bond  so  aA  to  let  in 
secondary  evidence;  on  his  motion  the  judge  allowed  him  to 
withdraw  a  juror  and  the  cause  went  off  for  the  circuit.  A 
motion  by  the  defendant  for  judgment^  as  in  case  of  nonisniti 
was  granted. 

In  People  v.  Marksy  10  How.  Prac.  261,  it  is  held 
that  in  cases  of  surprise  the  plaintiff  must  apply  to  the  court 
for  leave  to  withdraw  a  juror,  or  else  submit  to  a  nonsuit; 
but  that  he  can  not  after  submitting  his  cause,  and  finding 
the  verdict  against  him,  ask  the  court  to  relieve  him  on  the 
ground  of  surprise. 

In  United  States  v.  Coolidgey  2  Gall.  364,  26  Fed.  Cases 
622,  the  question  was  whether,  when  a  party  is  on  trial 
before  a  jury,  and  a  circumstance  occurs  which  will  occasion 
a  total  failure  of  justice  if  the  trial  proceed,  the  court,  in  such 
an  emergency,  had  power  to  withdraw  a  juror,  and  it  was 
held  that  the  discretion  exists.  This  case  is  cited  in  State  v. 
WalkeVj  26  Ind.  346,  upon  the  question  of  a  court's  discre- 
tion in  discharging  a  jury  which  has  failed  to  agree  upon  a 
verdict. 

In  the  case  of  People  v.  OUotty  2  Johns.  Cases  301,  the 
jury  was  unable  to  agree  upon  a  verdict,  and  the  court, 
without  the  prisoner's  consent  ordered  a  juror  to  withdraw, 
and  the  rest  being  called  and  only  eleven  answering  they 
were  discharged.  The  question  afterwards  arose  whether  this 
discharge  of  the  jury  was  an  acquittal  of  the  defendant,  and 
it  was  held  that  it  was  not.  In  this  case.  Chancellor  Kent 
reviews  the  English  authorities  upon  the  question  whether 
the  discharge  of  a  jury  in  a  criminal  case  after  being  unable 
to  agree  upon  a  verdict  operated  as  an  acquittal. 

In  Glendening  v.  Canary^  5  Daly  489,  it  is  said  that  the 
court  on  the  trial  o:^  civil  cases  upon  being  satisfied  that  any 
real  ground  of  surprise  exists,  such  as  the  unexpected  ab- 
sence of  witnesses  who  had  been  in  attendance,  or  that  had 
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been  kept  out  of  the  way,  the  sickness  of  a  juror,  party,  or 
counsel,  or  anv  other  accident  occasioned  bv  substantial 
misapprehension  or  disappointment,  which  would  render  its 
further  progress  unjust  or  unfair  to  either  party,  may,  in  the 
exercise'  of  a  sound  discretion,  direct  the  withdrawal  of  a 
juror,  or  discharge  the  jury  and  postpone  the  trial. 

In  Yellow  Pine  Co.  v\  Outwilligy  46  N.  Y.  Supp.  251, 
it  does  not  appear  whether  the  request  to  withdraw  a  juror 
was  for  cause  or  not.  No  authority  is  cited^  and  there  is 
nothing  in, the  opinion  from  which  that  fact  can  be  deter- 
mined. The  same  is  true  of  the  case  of  Si.  John  v.  Duncan^ 
2  Monthly  L.  B.  20,  where  the  plaintiff  was  allowed  to  with- 
draw a  juror,  on  payment  of  costs,  and  amend  the  complaint. 

Whether  it  should  be  concluded  from  the  above  that  a 
juror  could  be  withdrawn  only  by  agreement  of  parties,  or 
that  it  might  be  done  upon  plaintiff's  request,  yet  we  think 
it  can  be  said  that  a  rule  was  followed,  that  leave  to  withdraw 
a  juror  was  granted  a  plaintiff  upon  cause  shown,  and  that 
the  cause  arose  during  the  trial.  None  of  these  authorities 
sustain  the  position  that  the  court  might  arbitrarily  grant 
a  plaintiff's  request  to  withdraw  a  juror  and  then  continue  the 
case.  In  fact,  we  think,  the  reasoning  leads  to  the  conclusion 
that  the  withdrawal  of  a  juror  without  cause  had  the  effect 
to  dismiss  the  case.  At  any  rate,  the  above  cases  are  not 
authority  that  a  plaintiff  might  continue  the  case  by  simply 
withdrawing  a  juror  over  defendant's  objection.  Thus  in  the 
case  of  King  v.  JejfSy  Strange  984,  the  court  refused,  in  a 
case  of  barratry,  to  permit  a  juror  to  be  withdrawn  on 
motion  of  the  prosecutor  after  he  had  gone  into  proof  and 
found  himself  deficient  because  the  punishment  might  be 
infamous,  but  it  was  said  it  might  be  and  had  been  done  in 
other  cases  of  misdemeanors.  In  commenting  on  this  case 
in  People  v.  Olcotly  2  »Tohns.  Case  301,  Chancellor  Kent  held 
that  that  case  controls  an  improper  exercise  of  the  power  of 
the  court  but  does  not  deny  its  existence ;  that,  "It  perhaps 
admits  too  much;  for  to  allow  the  prosecutor,  in  any  case, 
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to  withdraw  a  juror,  because  he  finds  himself  not  fully  pr^ 
pared  in  his  proofs,  is  an  unreaspnable  indulgence,  unless  it 
should  be  made  to  appear  that  some  part  of  the  testimony  was 
wanting  through  the  contrivance  or  agency  of  the  de* 
fendant." 

In  Planer  v.  Smithy  40  Wis.  31,  the  plaintiff,  on  a  trial 
in  replevin,  was  surprised  by  certain  testimony  on  the 
defendant's  part  which  he  was  then  unable  to  meet;  the  court 
thereupon  allowed  him  to  withdraw  a  juror,  l)ut,  instead  of 
continuing  the  cause,  gave  defendant  judgment, dismissing 
the  complaint,  and  for  the  value  of  the  property.  It  was 
held  that  the  court  might,  in  the  proper  case,  permit  a  juror 
to  be  withdrawn,  or  to  order  a  nonsuit;  that  the  withdrawal 
of  a  juror  operates  to  continue  the  case  and  does  not  entitle 
defendant  to  a  judgment  of  any  kind.  "The  judgment 
before  us  is  erroneous  because  it  was  evidently  rendered  on 
the  theory  that  judgment  must  necessarily  follow  the  with- 
drawal of  a  juror.  But,  were  any  judgment  proper,  it  should 
only  be  a  judgment  of  nonsuit,  which,  of  course,  would  be 
no  bar  to  another  action  for  the  same  cause.'^ 

And  so  under  the  Indiana  code,  if  a  plaintiff  stops  his  case 
by  withdrawing  a  juror,  the  defendant  is  not  entitled  to  a 
judgment  because  of  such  withdrawal.  The  only  judgment 
that  could  be  rendered  would  be  a  judgment  of  nonsuit,  or 
dismissal.  The  effect  of  withdrawing  a  juror  is  to  stop  the 
case.  It  can  have  no  other  effect.  Complete  provision  is 
made  by  the  code  for  stopping  a  case.  A  plaintiff  may  either 
dismiss,  or,  upon  cause  shown,  continue.  If  he  wishes  to  dis- 
miss without  prejudice,  he  may  do  so,  and  if  he  wishes  a  con- 
tinuance, he  may  have  it  upon  sufficient  cause  shown  for  a 
continuance.  But  the  withdrawal  of  a  juror  in  either  case  is 
superfluous.  It  can  give  him  no  additional  rights.  A  court 
can  not  arbitrarily  continue  a  case  over  a  defendant's  objec- 
tion. It  is  not  claimed  that  the  affidavit  filed  when  leave  was 
asked  to  amend  is  a  sufficient  affidavit  for  a  continuance. 
It  certainly  was  not.    The  ease  stands  as  though  arbitrarily 
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continued  without  cause  over  defendant's  objection.  If  a 
plaintiff  resorts  to  the  common  law  practice  of  withdrawing 
a  juror,  its  effect  must  be  determined  by  the  provisions  of 
the  code  governing  dismissals  and  continuances. 

The  code  does  not  recognize  any  practice  that  would  permit 
either  party  at  any  stage  of  the  trial  without  showing  cause 
to  continue  the  case  by  withdrawing  a  juror.  But  to  this  the 
practice  adopted  by  the  trial  court  would  certainly  lead. 
After  appellees  had  amended  their  complaint  they  found 
they  were  not  prepared  to  proceed  with  the  trial;  No  reason 
has  been  pointed  out  why  their  rights  to  a  continuance 
then  were  greater  than  before  the  jury  was  called  to  try  the 
case.  It  will  certainly  not  do  to  say  that  a  plaintiff  may  con- 
tinue in  the  trial  until  he  finds  he  is  imable  to  prove  a  mater- 
ial fact  in  his  case,  and,  without  showing  any  cause  for  a 
continuance,  withdraw  a  juror  and  have  the  trial  postponed 
over  the  defendant's  objection.  The  code  does  not  authorize 
such  a  proceeding.  "When  appellees  withdrew  the  juror 
without  showing  cause  sufficient  for  a  continuance,  they  dis- 
missed their  action  under  the  statute,  .and  the  costs  up  to  that 
time  were  properly  adjudged  against  them.  §336  Bums 
1894. 

After  the  withdrawal  of  the  juror  and  the  discharge  of 
the  jury,  appellant's  motion  to  dismiss  the  case  should  have 
been  sustained,  for  the  reason  that  the  withdrawal  of  the 
juror  and  discharge  of  the  jury  over  appellant's  objection 
was  in  legal  effect  a  dismissal.     Judgment  reversed. 


MOOKE  V.    HINSHAW^ 
[No.  2,927.     Filed  November  15.  1899.]  ' 

Bills  and  Notes. — Alteration. — Principal  and  Surety. — Release  of 
Surety, — Where  an  agreement  was  made  that  a  note  should  bear 
eight  per  cent,  interest,  and  the  principal  and  surety  signed  the 
same  in  blank  as  to  the  rate  of  interest,  the  subsequent  insertion  of 
the  rate  by  the  principal  and  payee,  without  the  knowledge  of  the 
surety,  constituted  a  materal  alteration  in  the  note,  and  released  the 
surety. 
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Prom  the  Hamilton  Circuit  Court.    Reversed. 

S.  D.  Stuart  and  C.  G,  Reagan^  for  appellant. 
/.  W.  Christian,  W,  S.  Christian  and  J.  E»  Hodgin, 
for  appellee. 

Wiley,  J. — Appellee  sued  appellant  and  one  Elwood 
Moore  upon  three  promissory  notes.  A  joint  answer  in  two 
paragraphs  was  filed.  The  first  was  a  general  denial,  and  the 
second  a  plea  of  non  est  factum.  A  trial  by  jury  resulted  in 
a  general  verdict  against  both  of  the  defendants  below.  The 
jury  also  answered  interrogatories  submitted  to  them  upon 
special  questions  of  fact.  Appellant  alone  moved  for  a  new 
trial,  which  was  overruled,  and  judgment  was  rendered  on 
the  verdict.  The  overruling  of  the  motion  for  a  new  trial  is 
the  only  error  assigned.  The  facts  upon  which  the  decision 
of  the  case  must  rest  are  fairly  stated  by  the  jury  in  their 
answers  to  interrogatories,  and  are  as  follows:  That  prior  to 
the  execution  of  the  notes  sued  on,  appellant  and  Elwood 
Moore  had  executed  and  delivered  to  appellee  a  certain  note; 
that  after  its  maturity,  suit  was  brought  upon  it;  that  there 
was  then  due  thereon  $159.35;  that  pending  said  action, 
the  same  was  compromised  on  the  terms  that  appellant  and 
Elwood  Moore  should  execute  the  three  notes  in  suit,  aggre- 
gating the  amount  due  on  the  original  note,  the  latter  notes 
to  bear  eight  per  cent,  interest  and  to  become  du^  in  one,  two, 
and  three  vears  from  date;  that  the  notes  sued  on  were 
executed  in  pursuance  to  that  agreement;  that  appellant  and 
Elwood  Moore  each  signed  the  notes  in  suit;  that  when  they 
signed  them  the  rate  of  interest  was  not  specified;  that  the 
figure  "8"  was  wTitten  in  the  notes  at  the  request  of  the 
appellee  after  they  were  signed ;  that  the  alteration  by  insert- 
ing the  figure  "8"  was  made  without  the  knowledge  of  appel- 
lant, and  that  such  alteration  was  made  in  accordance  wath  an 
agreement  made  prior  thereto  between  appellant  and  appel- 
lee. While  these  are  the  facts  specially  found,  there  are 
other  material  facts  which  appear  from  the  evidence  that 
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are  of  sufficient  importance  to  merit  mention.  Appellant  and 
Elwood  Moore  were  brothers,  and  appellant  was  surety  for 
Elwood.  The  note  in  settlement  of  which  the  notes  in  suit 
were  given  was  executed  several  years  prior  to  the  commence- 
ment of  suit  upon  it.  The  notes  in  suit  were  written  or 
filled  out  by  a  brother  of  appellant  at  the  house  of  Elwood 
Moore,  where  they  were  signed.  After  they  were  thus 
signed,  Elwood  took  them  to  the  home  of  appellee,  showed 
them  to  him,  and  he  then  agreed  to  accept  them  in  settle- 
ment of  the  then  pending  litigation,  if  his  attorney  said  they 
were  "all  right."  Elwood  and  appellee  then  went  to  the 
office  of  appellee's  attorney;  the  notes  were  shown  to  him, 
and  he  declared  they  were  "all  right"  except  the  rate  of 
interest  was  left  blank.  After  some  conversation  between 
them,  it  was  agreed,  and  so  stated,  that  the  rate  of  interest 
was  overlooked,  and  it  was  then  and  there  agreed  between 
appellee  and  Elwood  that  the  figure  "8"  should  be  inserted* 
in  compliance  with  the  agreement.  This  was  done  by  the 
attorney  in  the  presence  of  Elwood  and  appellee.  The  evi- 
dence is  conflicting  as  to  whether  appellee  accepted  the  notes 
when  they  were  first  shown  to  him  at  his  house,  or  after  the 
conference  at  the  office  of  the  attorney,  and  after  the  figure 
"8"  was  inserted  therein. 

The  question  presented  for  decision,  therefore,  is  simply 
this:  Where  an  agreement  is  made  that  notes  shall  be  exe- 
cuted bearing  eight  per  cent,  interest,  and  the  principal  and 
surety  sign  them  in  blank,  as  to  the  rate  of  interest,  can 
the  rate  of  interest  be  inserted  in  the  notes  in  conformity 
with  the  agreement  between  the  parties,  in  the  presence  and 
with  the  consent  of  the  principal  and  payee,  and  without  the 
knowledge  and  consent  of  the  surety,  and  the  latter  be 
bound? 

If  the  insertion  of  the  rate  of  interest  is  a  material  altera- 
tion of  the  instrument,  within  the  meaning  of  the  law,  then 
the  surety  is  released,  unless  the  agreement  that  the  notes 
should  bear  the  rate  of  interest  inserted  changes  the  rule. 
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The  rule  that  governs  here  differs  from  that  which  holds  an 
indorser  of  a  note  liable,  where  he  signs  or  indorses  it  in 
blank  as  to  date,  amount,  payee,  and  where  payable,  and 
delivers  it  to  the  maker,  and  the  latter  fills  the  blanks.  In 
such  case  it  is  held  that  the  indorser  gives  to  the  maker 
implied  authority  to  fill  such  blanks  so  as  to  give  the  instru- 
ment force  and  effect,  and  to  make  it  a  perfect  instrument 
See  Spifler  v.  James,  32  Ind.  202,  2  Am.  Bep.  334;  Wilson 
V.  Kinsej/f  49  Ind.  35;  Rich  v.  Starbucks  51  Ind.'  87; 
Emmons  v.  Meeker ,  55  Ind.  321;  Armstrong  v.  Harshm^n, 
61  Ind.  62,  28  Am.  Rep.  665;  Gothrupt  v.  Williamson  61 
Indi  599;  Brown  v.  Bank,  115  Ind.  572;  Marshall  v. 
Dreschery  68  Ind.  359;  DePauw  v.  Bank,  126  Ind.  668,  10 
L.  R  A.  46. 

In  the  case  before  us,  however,  the  notes  in  question  were 
perfect  instruments  when  signed  by  appellant.  He  knew, 
as  is  shown  by  the  evidence,  which  is  uncontradicted  on  thiB 
point,  that  no  rate  of  interest  was  specified  when  he  signed 
the  note.  This,  however,  would  not  in  any  sense  affect  their 
validity,  for  under  the  statute  any  promise  in  writing  to 
pay  money,  where  no  rate  of  interest  is  fixed  by  the  writing 
itself,  such  promise  shall  bear  six  per  cent,  interest.  §7043 
Bums  1894. 

In  Palmer  v.  Poor,  121  Ind.  135,  6  L.  R.  A.  469,  it  waa 
held  that  where  a  note  had  been  altered  after  it  had  been 
signed,  by  inserting  the  figure  "8"  before  the  words  "per 
cent,  interest,"  without  the  knowledge  or  consent  of  the 
maker,  was  such  a  material  alteration  that  a  recovery  could 
not  be  had.  Elliott,  C.  J.,  in  rendering  the  opinion  of  the 
court,  said :  "The  alteration  in  the  note  was  a  material  one, 
*  *  *.  'It  is  a  material  alteration,'  says  Mr.  Randolph,  *to 
add  an  interest  clause,  even  without  any  fraud  on  the  holder's 
part.'  3  Randolph  Com.  Paper,  §1756."  Continuing  the 
learned  judge  said:  "This  conclusion  is  fully  sustained  by 
the  decided  cases,"  citing  Hert  v.  OehUry  80  Ind.  83;  Bow- 
man  v.  Mitchell,  79  Ind.  84,  and  cases  cited;  Schnemnd  v. 
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HacJcety  54  Ind.  248;  Shanks  v.  Albert^  47  Ind.  461;  Baus- 
tead  V.  Cuylevy  116  Pa.  St.  551;  1  Am.  &  Eng.  Ency.  of  L. 
610.  See,  also,  Hart  v.  Clouser,  30  Ind.  210;  McCoy  v. 
Lockwoody  71  Ind.  319. 

When  the  notes  in  suit  were  signed  by  appellant,  and  came 
to  the  possession  and  knowledge  of  appellee,  they  were  com- 
plete and  perfect  instruments  in  all  respects.  If  appellee 
desired  to  change  the  contract  as  expressed  by  the  notes,  it 
was  his  duty  to  treat  with  appellant  as  one  of  the  parties  to 
the  contract,  and  secure  his  assent  thereto.  DePauw 
V.  Bank  of  Salem,  126  Ind.  551,  10  L.  E.  A.  46. 

Mr.  Daniel  on  Negotiable  Instruments,  §1385,  says:  "In 
the  fifth  place,  as  to  interest,  any  addition  of  words  making 
the  bill  or  note  bear  interest  when  it  originally  did  not,  or 
changing  the  time  when  interest  should  run,  or  varying  the 
percentage  of  interest,  is  of  the  same  character  as  if  it 
changed  the  principal."  The  author  cites  many  authorities 
in  support  of  the  rule.  From  the  authorities,  we  are  led  to 
the  conclusion  that  the  verdict  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  law,  and  hence  will  not  support 
a  judgment  against  appellant.  This  conclusion  makes  it 
unnecessary  to  decide  other  questions  discussed. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellant's  motion  for  a  new  trial. 


State  ex  rel.  Goodhue  v.  Burkam. 

[No.  2,889.    Filed  November  16,  1899.] 

Executors  and  Administratobs. —Deceden^^'  Estates.— Final  Re- 
port. — Collateral  Attack.— The  approval  by  the  court  of  the  final  re- 
port of  the  administrator,  and  his  discharge,  duly  entered  of  record 
in  the  proper  order-book,  has  the  force  and  effect  of  a  final  judg- 
ment, and  cannot  be  collaterally  attacked  unless  the  adjudication 
was  without  notice,    p.  £73, 

Same.— Guardian  and  Ward,— -Administrator  as  Guardian.— A 
guardian  who  is  the  administrator  of  an  estate  cannot  represent  the 
interest  of  his  ward  in  such  estate,  and  a  judgment  approving  the 
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ftnal  report  of  an  administrator  who  as  guardian  receipted  for  his 
ward*s  interest  in  the  estate,  without  notice,  or  the  appointment  of 
a  guardian  ad  litem,  is  void  as  to  such  ward.  pp.  t7S,  t74. 

From  the  Dearborn  Circuit  Court.    Reversed. 

Q.  M.  Roberts  and  C.  TT.  Siapp,  for  appellant 
Johnston  di  Oivan^  for  appellee. 

CoMSTocK,  C.  J. — The  only  question  presented  by  the 
assignment  of  errors  in  this  cause  is  whether  the  circuit  court 
erred  in  sustaining  the  demurrer  to  the  amended  complaint. 

The  complaint  shows  that  on  the  7th  of  July,  1880,  Ira 
Goodhue,  a  resident  of  Dearborn  county,  died  testate  the 
owner  of  property  worth  about  $27,000;  that,  by  the  will  of 
Ira  Goodhue,  the  relator,  a  nephew,  was  entitled  on  final  set- 
tlement of  the  estate  to  $992.20;'  that  on  the  4th  day  of  Au- 
gust, 1880,  George  B.  Fitch  then  a  resident  of  said  county 
was  appointed  administrator  with  the  will  annexed  of  the 
estate  of  said  Goodhue,  and  executed  his  bond  as  such  admin- 
istrator with  Dewitt  C.  Fitch  and  the  defendant  as  sureties; 
that  on  March  29,  1882,  said  George  B.  Fitch,  administrator, 
etc.,  filed  in  the  Dearborn  Circuit  Court  his  final  settlement 
report,  which  was  approved  by  the  court,  and  he  was  fully 
discharged  from  further  liability  as  such  administrator;  that 
at  the  time  of  such  final  settlement  the  relator  was  a  minor, 
about  eight  years  of  age,  a  resident  of  the  state  of  Ohio. 
Prior  to  said  final  settlement  (the  complaint  does  not  show 
when),  said  George  B.  Fitch  was  appointed  guardian  of  the 
relator,  and  in  final  settlement  of  the  estate  he  showed  by  his 
report  th-at  he  paid  the  relator's  share  to  himself  as  such 
guardian,  and  filed  with  said  report  a  voucher  therefor.  A 
.  part  of  the  record  of  said  final  settlement  is  set  out  in  the 
complaint. 

It  is  alleged  in  the  complaint  that  the  records  and  proceed- 
ings of  record  relating  to  said  estate  and  the  settlement 
thereof  fail  to  show  that  any  notice,  publication,  summons, 
or  process  was  ever  at  any  time  given,  either  of  the  appoint- 
ment of  the  said  Fitch  as  such  administrator,  or  of  the  alleged 
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final  settlement  of  said  estate;  that  no  such  notice  of  appoint- 
ment or  of  final  settlement  was  ever  given  at  any  time,  and 
that  said  record  and  proceedings  fail  to  show  that  the  relator, 
either  by  himself,  next  friend,  or  by  guardian  or  guardian 
ad  litem  was  in  any  way  made  a  party  to  said  alleged  final 
settlement,  or  that  he  either  by  himself,  or  by  guardian  ad 
litem^  appeared  to  said  final  settlement,  other  than  the  fact 
that  said  administrator  claimed  in  said  report  to  have  paid  to 
himself  as  guardian  of  relator  the  said  sum  as  hereinafter 
averred.  It  is  alleged  that  no  money  was  actually  paid  by 
Fitch  as  administrator  into  the  hands  of  said  clerk  oi  said 
court,  or  to  any  other  person  lawfully  entitled  to  receive  the 
same  for  the  use  and  benefit  of  said  relator;  that  the  relator 
did  not  appear  at  said  final  settlement,  had  no  knowledge  or 
notice  until  after  he  became  of  age,  and  that  he  had  no  notice 
or  knowledge  of  the  appointment  of  Fitch  as  his  guardian. 
That  when  relator  arrived  at  the  age  of  twenty-one  years, 
Fitch  and  his  sureties  on  the  guardian's  bond  were  insolvent; 
that  said  Fitch  died  in  1897,  a  resident  of  Hamilton  county, 
Ohio,  leaving  no  estate;  that  the  co-surety  of  the  defendant 
on  the  administrator's  bond  is  dead,  leaving  no  estate;  that 
Fitch  in  his  lifetime  made  certain  conveyances  of  property 
to  secure  certain  creditors,  designating  one  as  "the  estate 
of  Ira  Goodhue;"  that  relator  received  out  of  the  proceeds 
of  said  property  $354.96,  and  the  balance  of  the  legacy 
bequeathed  to  him  is  unpaid,  and  he  claims  and  demands 
judgment  against  the  defendant  for  $2,500. 

The  approval  of  the  court  of  the  final  report  of  the  admin- 
istrator, and  his  discharge,  duly  entered  of  record  in  the 
proper  order-book  of  the  court,  has  the  force  and  effect  of  a 
I  final  judgment  and  can  not  be  collaterally  attacked  unless 

!  the    adjudication   is  without   notice.       Peacock    v.    Leffler^ 

74  Ind.  327;  Barms  v.  Bartlett,  47  Ind.  98;  State  v.  Slauter^ 

80  Ind.  597;  Ferguson  v.  State^  90  Ind.  38.     It  mii3t  be 

conceded  that  this  action,  so  far  as  it  attacks  the  judgment 

I  approving  the  report  and  the  discharge  of  the  administrator, 

i  is  a  collateral  attack.    Whatever  mav  be  said  as  to  what  the 
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record  shows  as  to  notice  of  final  settlement,  it  clearly  ap- 
pears that  appellant  was  not  represented  in  the  final  report  by 
any  one  except  as  shown  by  the  final  report  that  Fitch,  as 
guardian,  receipted  to  himself  as  administrator  for  the  legacy 
of  appellant.  The  object  of  a  notice  is  to  give  everyone 
interested  in  the  estate  an  opportunity  to  be  heard  as  to  the 
matters  affecting  him.  The  offices  of  administrator  and 
guardian  held  by  Fitch  were  antagonistic;  the  guardian  could 
not  represent  his  ward  and  himself  as  administrator.  He 
could  not  as  guardian  of  his  ward  approve  of  his  own  report 
as  administrator.  A  guardian  who  is  not  the  administrator 
of  the  estate  may  represent  his  ward  in  the  settlement  of  the 
estate,  and  may  receipt  for  the  share  of  his  ward,  but  cer- 
tainly the  law  could  not  contemplate  that  a  guardian  could 
thus  determine  the  rights  of  his  ward.  The  guardian 'was 
simply  acting  for  himself,  approving  his  own  report.  In 
such  case,  it  is  the  duty  of  the  court  to  appoint  a  guardian 
ad  litem  to  look  to  the  interest  of  the  estate.  The  judgment 
approving  of  the  final  report,  so  far  as  the  rights  of  appellant 
were  alleged  to  be  determined,  was  void.  He  had  no  notice 
of  the  final  settlement,  and  was  not  represented  in  its  con- 
sideration. 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
overrule  the  demurrer  to  the  amended  complaint. 


Eahn  et  al  v.  Gavit. 

[No.  3,907.     Filed  NoTember  16,  1690.] 

Appeal  aitd  ExBBVL.^Aaaignment  of  Error.— Defect  of  Parties.— A 
defect  of  parties  is  not  presented  by  an  assignment  that  the  oom- 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
p,  S77. 

Sams. — Aesignment  of  Error, — Waiver. — An  assignment  of  error  is 
waived  by  failure  to  discuss  it.    p.  S77. 

Same. — Assignment  of  Error. — Defect  of  Parties. — An  assignment  of 
error  "  that  there  is  a  defect  in  parties  plaintiff,  in  that  necess^ury 
parties  plaintiff  have  not  been  made  "  presents  no  question  on  review. 
p.  £77. 
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Appeal. — Assignment  of  Error. — Error  in  .finding  against  appellant 
on  a  plea  in  abatement  is  not  properly  presented  by  an  assignment 
that  "the  court  erred  in  oTerruling  and  finding  against  appellant's 
plea  in  abatement  herein  filed."    p,  £77, 

Repubvin. — Action  on  Bond. — Parties. — The  assignee  of  a  judgment 
maj  maintain  an  action  on  a  bond  given  the  sheriff  in  replevin  of 
goods  levied  upon  by  virtue  of  an  execution  issued  for  the  colleotion 
of  the  judgment  without  making  the  sheriff  a  party,     pp.  278,  £79. 

Appeal  and  Error. — Joint  Assignment  of  Error. — No  error  is  pre- 
sented on  a  joint  assignment  as  to  the  action  of  the  court  in  sus- 
taining a  demurrer  to  several  paragraphs  of  a  pleading  if  either 
paragraph  is  bad.    p,  279, 

Same. — Record, — Available  error  cannot  be  predicated  upon  the  ruling 
of  the  court  on  a  demurrer,  where  the  demurrer  is  not  in  the  record. 
p.  279. 

Same. — Assignment  of  Error. — Verdict. — An  assignment  "that  the 
court  erred  in  its  conclusions  of  law  in  its  findings  for  the  appellee  " 
presents  no  question  where  there  was  a  general  verdict,    p.  279. 

Evidence. — Harmless  Error. -r-Beplevin. — ^AUeged  error  in  the  admis- 
sion of  evidence  in  the  trial  of  an  action  on  a  replevin  bond,  as  to 
the  value  of  a  horse  which  had  died  after  the  execution  of  the  bond, 
was  harmless,  where  there  was  nothing  in  the  judgment  to  indicate 
that  the  court  considered  the  value  of  the  horse  in  arriving  at  the 
amount  of  the  judgment,    p.  280. 

From  the  Lake  Superior  Court.    Affirmed. 

E.  M,  Seymour  and  L,  T,  Meyer,  for  appellants. 

F.  N.  Oavit  and  /.  d..  Oavit,  for  appellee, 

Henley,  J. — Action  by  appellee  upon  a  replevin  bond 
executed  by  appellants  to  M.  L.  Conroy,  E.  H.  "Wells,  and 
Benj.  F.  Hayes,  Sheriff  of  Lake  county,  Indiana,  who  as 
such  sheriff  had  levied  upon  certain  property  "by  virtue  of  an 
execution  issued  for  the  collection  of  a  judgment  obtained 
against  said  Conroy  in  a  case  entitled  Sample  v.  Conroy, 
in  said  court.  The  judgment  against  Conroy  wasr  assigned  in 
proper  form  to  appellee  by  the  owner  thereof,  one  Littleton 
Sample,  and  thus  appellee  succeeded  to  whatever  rights  said 
Littleton  Sample  had  growing  out  of  such  ownership. 
Briefly  stated  this  record  shows  the  following  state  of  facts: 
(1)  That  one  Littleton  Sample  obtained  a  judgment  against 
M.  L.  Conroy;  (2)  that  said  Sample  sold  and  assigned  said 
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judgment  to  appellee;  (3)  that  an  execution  was  issued  upon 
said  judgment  against  s^id  Conroy,  and  placed  in  the  hands 
of  Hayes,  the  sheriflF  of  said  county,  who  levied  upon  and 
took  possession  of  three  horses  as  the  property  of  said  Conroy ; 
(4)  that  appellants,  holding  a  chattel  mortgage  upon  said 
horses,  began  an  action  in  replevin  against  said  Conroy  and 
said  sheriff,  and  gave  the  necessary  bond  and  took  possession 
.  of  said  horses.  Said  suit  to  replevy  the  horses  from  the 
sheriff  was  tried  in  the  superior  court  of  Lake  county,  and  a 
judgment  was  rendered  in  favor  of  said  Hayes  as  sheriff 
and  against  the  appellants  herein;  (5)  that  said  appellants 
have  refused,  and  still  refuse,  to  return  said  property  to  the 
sheriff,  and  that  said  Conroy  owns  no  other  property  subject 
to  execution  within  this  State,  and  that  the  execution  has 
been  returned  by  the  sheriff  wholly  unpaid  and  unsatisfied. 

Appellant  filed  an  answer  in  this  cause  consisting  of  five 
paragraphs,  and  also  an  answer  in  abatement.  A  demurrer 
to  the  answer  in  abatement  was  overruled,  and,  upon  the  trial 
of  the  issue  presented  by  the  plea  in  abatement,  the  finding 
and  judgment  was  in  favor  of  appellee,  that  the  action  do 
not  abate;  in  fact  appellants  did  not  introduce  any  evidence 
upon  the  trial  of  this  issue. 

Appellee's  demurrer  for  want  of  facts  was  sustained  to  the 
second  and  fourth  paragraphs  of  answer,  and  overruled  as  to 
the  third  and  fifth.  There  was  a  trial  upon  the  issue  tendered 
by  the  answers  in  bar,  and  finding  and  judgment  in  favor  of 
appellee,  and  from  spid  judgment  this  appeal  is  prosecuted. 

The  appellants  have  assigned  error  as  follows:  "(1)  The 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  .(2)  That  the  superior  court  of  Lake  county  had 
no  jurisdiction  of  the  subject-matter  of  said  action.  (3) 
That  there  is  a  defect  in  parties  plaintiff  in  that  necessary 
parties  plaintiff  have  not  been  made.  (4)  The  court  erred 
in  overruling  and  finding  against  appellants'  plea  in  abate- 
ment herein  filed.  (5)  The  court  erred  in  overruling  appel- 
lants' demurrer  to  plaintiff's  complaint.  (G)  The  court  erred 
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in  sustaining  appellee's  demurrer  to  appellants'  second,  third, 
fourth,  afld  fifth  paragraphs  of  answer.  (7)  The  court  erred 
in  its  conclusions  of  law  in  its  findings  for  the  appellee.  (8) 
The  court  erred  in  overruling  appellants'  motion  for  a  new 
trial  of  said  cause  on  the  grounds  and  for  the  reasons  set 
forth  in  said  motion  as  appears  on  pages  twenty-three  and 
twenty-four  of  the  record  hereof.  (9)  The  court  erred  in 
overruling  appellants'  motion  in  arrest  of  judgment.  (10) 
The  court  erred  in  refusing  to  strike  out  certain  costs  and 
fees.  (11)  The  court  erred  in  refusing  to  tax  all  costs  against 
appellee.  (12)  The  court  erred  in  its  assessment  of  damages 
in  that  too  large  an  amount  is  assessed  against  appellants, 
and  that  said  finding  in  favor  of  appellee  and  against  appel- 
lants is  contrary  to  the  evidence.*' 

.We  will  dispose  of  the  various  specifications  of  this 
assignment  of  errors  in  the  order  in  which  they  appear 
herein: 

The  statute  permits  a  complaint  to  be  tested  for  the  first 
time  upon  appeal  for  one  cause  only,  that  is,  that  the  com- 
plaint does  not  state  facts  sufiicient  to  constitute  a  cause  of 
action.  Appellants'  wJiole  argument  is  upon  the  ground 
that  there  is  a  defect  of  parties  plaintiff.  Such  a  defect  is  not 
presented  by  the  first  specification  of  appellants'  assignment 
of  errors. 

The  second  specification,  if  proper,  is  waived  by  a  failure 
to  discuss  it. 

The  third  specification  presents  no  question  to  this  court. 

As  to  the  fourth  specification,  it  may  be  said  that  the  lower 
court  overruled  appellee's  demurrer  to  appellants'  answer 
in  abatement,  and  of  such  action  appellant  cannot  complain; 
and  if  the  court  erred  in  finding  against  the  appellant  upon 
the  issue  tendered  by  such  answer  the  error  is  not  properly 
assigned  here. 

The  fifth  specification  of  the  assignment  of  error  presents 
the  question  of  the  sufiieiencv  of  the  complaint.  It  is  not 
contended  by  appellants  that  the  first  reason  assigned  in  the 
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demurrer  should  be  sustained,  nor  that  the  second  reason 
attacking  the  jurisdiction  of  the  lower  court  ♦is  good, 
but  that  the  lower  court  should  have  sustained  the  demurrer 
to  the  complaint  for  the  third  reason  assigned,  which 
was,  in  the  language  of  the  demurrer,  as  follows:  "That 
there  is  a  deficit  of  parties  plaintiff  in  this,  that  Benj. 
F.  Hayes  sheriff  of  Lake  county,  Indiana,  to  whom 
said  bond  was  payable,  is  a  necessary  party  plaintiff  and 
should  be  joined  herein."  It  is  well  settled  in  this  State  that 
an  assignment  of  a  judgment  will  vest  an  equitable  title  in 
the  assignee,  and  that  the  assignee  thereby  becomes  the  real 
party  in  interest  in  any  proceedings  which  may  be  com- 
menced for  the  collection  or  protection  of  such  judgment. 
Thomas  v.  Irwin^  90  Ind.  557;  Lapping  v.  Duffy,  47  Ind. 
51;  Shirts  v.  Irons,  54  Ind.  13;  Kelley  v.  Love,  35  Ind.  106. 

It  may  be  further  said  that  the  property  upon  which  the 
execution  was  levied  was  the  fund  to  which  appellee  must 
look  for  the  payment  of  the  judgment,  and  that  appellee  had 
an  interest  in  its  preservation ;  that,  in  fact,  the  bond  in  suit, 
which  was  executed  to  the  sheriff  and  the  owners  of  the 
property  levied  upon,  was  for  the  benefit  of  appellee,  and  he 
would  have  a  right  to  an  action  upon  it.  Such  is  the  effect 
of  the  decision  in  the  case  of  Thomas  v.  Irwin,  90  Ind. 
557.    See,  also,  Moore  v.  Jackson,  35  Ind.  360. 

The  question  then  remains,  can  the  action  be  prosecuted 
by  appellee  without  joining  the  sheriff  as  plaintiff,  or, 
if  he  refuse  to  join  as  plaintiff,  then  as  defendant.  In 
none  of  the  appealed  cases  in  this  State  has  the  question 
thus  presented  been  decided.  The  case  of  Pipher  v.  John- 
son, 108  Ind.  401,  is  not  in  point,  and  the  syllabus  does 
not  state  the  rule  of  law  announced  in  the  opinion.  The 
case  of  Walls  v.  Johnson,  16  Ind.  374,  holds  that  a  judg- 
ment creditor  may  join  with  the  sheriff  in  an  action  on  a 
replevin  bond  although  he  is  not  a  party  to  the  original  suit. 
No  other  question  as  to  the  complaint  was  before  the  Su- 
preme Court  in  the  last  mentioned  case.    In  the  case  of  Fos- 
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ter  V,  Bringhaniy  99  Ind.  505,  this  question  was  attempted 
to  be  raised,  but  the  court  held  that  the  defect,  if  any,  of 
parties  plaintiff  was  waived  by  failure  of  the  defendants  to 
assign  such  reason  in  their  demurrer  to  the  complaint.  The 
three  cases  last  mentioned  are  the  only  cases  cited  by  coun- 
sel for  appellant  to  sustain  their  contention. 

Our  statute  requires  that  all  actions  shall  be  brought  in  the 
name  of  the  real  party  in  interest.  §251  Bums  1894.  It 
has  been  often  held  that  a  person  for  whose  benefit  a  con- 
tract has  been  made  can  maintain  an  action  thereon  in  his  own 
name.  Waterman  v.  Morgan^  114  Ind.  237;  Williams  v. 
Marklandy  15  Ind.  App.  669;  Young  v.  Youngy  21  Ind. 
App-  509.  There  can  be  no  doubt  but  that  the  bond  in  this 
cause  was  given  for  the  benefit  of  the  owner  of  the  judgment, 
for  the  payment  of  which  judgment  the  replevied  chattels 
were  being  held  by  the  sheriff  at  the  time  they  were  taken 
from  him.  The  sheriff  held  the  property  by  virtue  of  his  levy 
and  in  no  other  way;  he  could  occupy  no  better  position 
than  trustee  for  appellee.  We  see  no  good  reason  why  appel- 
lee alone  could  not  maintain  this  action  upon  the  replevin 
bond  for  the  recovery  of  whatever  was  due  him  by  its  terms. 

Appellants'  sixth  specification  of  error  is  not  available. 
The  assignment  is  joint,  and  if  either  paragraph  of  answer 
is  bad  the  error,  if  any,  is  not  presented.  The  record  shows 
that  the  court  overruled  appellee's  demurrer  to  the  third 
paragraph  of  appellants'  answer.  Appellant  could  not  com- 
plain of  the  action  of  the  lower  court  in  this  regard.  This 
specification  is  not  available  for  another  reason.  The  record 
as  it  comes  to  us  does  not  contain  the  demurrers  filed  by 
appellee  to  the  various  paragraphs  of  answer  filed  by  appel- 
lants; on  the  contrary,  it  affirmatively  shows  that  no  such 
demurrers  are  on  file  in  the  clerk's  office  of  Lake  county 
where  the  cause  was  commenced  and  prosecuted  to  final 
judgment. 

Specification  seven  presents  no  question.  There  was  a 
general  verdict  in  this  cause.    Specification  nine  presents  the 
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question  as  to  the  overruling  of  appellants'  motion  for  a  new 
trial.  It  is  contended  by  appellants  that  the  lower  court 
erred  in  admitting  evidence  of  the  value  of  the  mare  "Mrs. 
Murray"  when  it  was  shown  that  the  mare  had  died  a  natural 
death  after  she  was  taken  by  appellants.  The  evidence 
admitted  was  as  to  the  value  of  this  mare  at  the  time  she  was 
taken  by  appellants,  and  the  court  admitted  evidence  of  her 
death  before  the  commencement  of  this  action.  There  is 
nothing  in  the  judgment  in  this  cause  to  indicate  that  the 
court  considered  the  value  of  this  mare  in  arriving  at  the 
amount  of  the  judgment,  there  being  no  special  find- 
ing, and  the  evidence,  although  conflicting,  being  such  that 
the  court  could  have  rendered  the  judgment  herein  and 
given  appellants  full  credit  for  the  value  of  said  mare.  We 
do  not  think  the  court  erred  in  admitting  the  evidence  com- 
plained of,  but,  in  any  event,  it  was  harmless. 

It  is  also  contended  that  the  judgment  is  erroneous  being 
too  large;  that  the  lower  court  gave  appellee  judgment  for  the 
costs  in  the  case  of  Sample  v.  Conroy.  It  will  be  remembered 
that  appellee  is  the  assignee  of  the  judgment  in  the  case  of 
Sample  v.  Conroy.  Hays  v.  BoyeVy  69  Ind.  341;  Goodwin 
V.  Smithy  68  Ind-  301.  Without  passing  upon  the  question 
as  to  the  right  of  appellee  to  recover  the  above  mentioned 
costs  in  this  case,  it  is  sufficient  to  say  that  the  judgment  does 
not  show  that  such  costs  were  included. 

The  ninth  specification  of  the  assignment  of  errors  is 
waived  bv  failure  to  discuss  it. 

The  tenth  is  not  predicated  upon  any  motion  shown  by 
the  record,  and  is  not  properly  assignable  as  error  in  this 
court.  The  same  may  be  said  of  the  eleventh  and  twelfth 
specifications,  parts  of  which  are  properly  assignable  as  rea- 
sons for  a  new  trial. 

We  find  no  available  error  in  the  record.  Judgment  af- 
firmed. 
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Ibach  V.  Huntington  LiaHf  and  Fuel  Company. 

[No.  2,792.    Filed  NoTember  17,  18W.] 

Natural  Gas.— iVegfZtflrence.— Complaint —ConMbu^ory  Negligence,^ 
A  complaint  in  an  action  against  a  natural  gas  company  for  dam- 
ages to  plaintiff's  house  caused  by  an  overheated  stove  alleged  that 
plaintiff  had  control  of  all  gas  appliances  within  her  home,  except 
the  mixer,  that  defendant  over  plaintiff's  protest  substituted  a 
number  seven  for  a  number  five  mixer,  but  did  not  show  that  de- 
fendant was  bound  to  furnish  such  mixer  as  the  consumer  wished, 
or  that  the  fire  might  not  have  occurred  with  either  mixer;  that  a 
valve  was  placed  in  the  pipe  to  regelate  the  flow  of  gas,  but  that 
the  amount  of  the  flow  depended  entirely  upon  the  pressure,  which 
was  regulated  by  the  company  ;  that  the  *'  valve  was  used  to  turn 
off  and  put  on  the  gas,"  and  that  "she  had  carefully  adjusted  the 
valve  to  suit  the  pressure  before  her  absence."  Hdd,  that  the  com- 
plaint fails  to  show  any  negligence  on  the  part  of  defendant,  and 
also  fails  to  show  that  plaintiff  was  free  from  fault. 

From  the  Huntington  Circuit  Court.    Affirmed. 

B.  F.  Ilachy  J.  0.  Ibach,  J.  C.  Branyan  and  B.  M. 
Cobby  for  appellant. 

0.  F.  Whifeloclcy  S.  E.  Cooh,  J.  B.  Kenner  and  U.  S. 
Leshy  for  appellee. 

Robinson,  J. — Appellant  avers  in  her  complaint  that  the 
city  of  Huntington  granted  appellee  the  use  of  its  streets  to 
lay  mains  to  furnish  natural  gas  to  the  citizens  of  such  city, 
the  consumer  to  pay  appellee  according  to  the  number  of  the 
mixer  to  be  used;  that  appellee -retained  the  control  of  and 
directed  the  Use  of  the  mixer,  which  is  an  instrument  regu- 
lating the  flow  of  gas  at  the  point  where  used  for  fuel; 
that  under  the  supervision  of  appellee  she. had  her  residence 
supplied  with  pipes,  and  that  appellee  attached  the  same  to 
its  main  in  the  street  along  appellants  property,  and  attached 
the  same  to  a  heating  stove  used  by  her  for  heating  purposes; 
that  the  arrangement  for  using  girs  was  by  placing  an  instru- 
ment called  a  mixer  at  the  end  of  the  supply  pipe  at  a  point 
near  where  the  gas  enters  an  appliance  known  as  a  burner, 
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being  so  arranged  that  the  gas  passes  out  of  the  pipe  through 
the  mixer  into  the  burner,  and  **in  the  pipe  before  the 
point  where  gas  passes  through  the  mixer  is  placed  a  valve 
which  is  opened  and  closed  to  regulate  the  flow  of  gas,  but 
the  amount  of  the  flow  of  gas  depends  upon  the  pressure 
entirely,  which  pressure  is  regulated  by  appellee"  and 
is  not  and  can  not  be  controlled  by  the  consumer;  that  the 
valve  does  not  control  the  heat  created  by  the  burning  of  the 
gas,  but  that  that  depends  on  the  pressure  and  size  of 
mixer;  that  the  "valve  is  used  to  turn  off  and  put  on  the 
gas;  the  heat  supplied  depends  on  the  pressure  furnished 
by  the  company;  that  a  valve  may  be  wide  open  and  but  a 
slight  flow  of  gas  and  small  heat  result,  according  to  the 
pressure,  or  it  may  be  almost -closed  and  owing  to  the  pres- 
sure and  size  of  the  mixer  great  and  dangerous  heat  follows, 
which  she  did  not  know;"  that  a  number  five  mixer  if  the 
valve  was  wide  open  did  not  create  a  large,  excessive,  and 
dangerous  heat  at  any  pressure  furnished  by  appellee;  that 

on  the day  of  November,  1895,  she  was  using  a  number 

seven  mixer  with  the  valve  slightly  turned  on  and  a  small 
quantity  of  heat  with  no  danger  of  excessive  heat,  as  she 
had  done  with  a  number  five  mixer,  and  she  believed,  as 
appellee  had  assured  her  it  was  safe,  that  she  could  use  it  as 
she  had  used  the  number  five;  that  appellee,  knowing  that 
sometimes  pressure  was  increased  without  the  consumer's 
knowledge,  provided  no  means  by  which  the  consumer  would 
be  advised  of  such  increase,  and  had  no  arrangement  con- 
nected with  the  mixer  or  valve  to  regulate  the  fiow  of  gas  and 
avoid  dangeroiis  and  excessive  heat  in  the  absence  of  the 
consumer;  that  appellant  had  for  a  number  of  years  used 
a  number  five  mixer,  which  remained  the  property  of  appel- 
lee, and  over  which  she  had  no  control,  and  which  was  of  suf- 
ficient capacity  to  furnish  all  the  heat  required  without  ex- 
cessive heat,  which  appellee  knew,  and  if  in  her  absence  the 
pressure  increased  there  was  no  danger  of  excessive  heat;  that 
without  the  request  and  over  the  protest  of  appellant,  appel- 
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lee  took  out  the  number  five  mixer  and  replaced  it  with  a 
number  seven  mixer  which  supplied  a  larger  volume  of  fuel, 
which  replacing  was  done  for  the  sole  purpose  of  increasing 
the  revenues  of  appellee,  as  by  its  franchise  appellee  was 
permitted  to  charge  according  to  the  size  of  the  mixer  in 
use;  that  the  number  seven  mixer  furnished  too  much  fuel, 
and  she  requested  it  to  be  replaced  with  the  one  removed, 
and  refused  to  pay  the  extra  charge,  and  upon  such  refusal 
appellee  threatened  to  take  out  the  mixer  and  cut  off  her 
supply  of  gas,  and  being  then  in  feeble  health  and  having 
no  other  means  to  heat  her  house  she  was  compelled  to  use 
the  mixer;  "that  she  did  not  know  neither  had  she  the  means 
of  knowing  that  said  number  seven  mixer  was  furnishing  too 
much  gas  for  the  capacity  of  her  stove;"  that  she  "was  not 
instructed  how  she  should  use  said  mixer  so  as  to  check  any 
excess  of  heat,  and  she  did  not  know  that  the  said  mixer 
required  different  management  from  that  of  the  one  there- 
tofore used,  or  that  if  an  increase  of  pressure  arose 
in  her  absence  the  same  would  set  fire  to  her  house;"  that 
appellee  knew  the  number  five  mixer  had  been  used  in  the 
same  stove  and  at  the  same  place  for  one  year  with  safe^, 
and  ^athout  overheating  the  stove,  and  that  it  furnished  all 
the  heat  necessary  for  comfort  and  health;  yet  knowing  these 
facts  it  took  out  the  same  and  put  in  the  number  seven,  assur- 
ing appellant  that  the  same  was  known  to  be  safe  and  was 
safe,  "thereby  overloading  and  overheating  the  capacity  of 
said  stove,  and  its  pipes,  thereby  setting  fire  to  said  residence 
by  the  excessive  heat  produced  by  the  enforced  use  of  said 
larger  mixer;"  that  by  putting  in  the  number  seven  mixer 
in  place  of  the  number  five  "by  reason  of  increase  of  pressure 
as  aforesaid,  in  her  absence,  the  said  residence  caught  fire  by 
the  excessive  heat  produced  (though  she  had  carefully 
adjusted  the  valve  to  suit  the  pressure  before  her  absence)  by 
which  the  walls,"  etc.,  were  burned  to  her  damage. 

The  only  question  presented  is  the  sufficiency  of  the  com- 
plaint 
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If  a  company  furnishing  natural  gas  to  consumers  negli* 
gently  increase  the  pressure  of  gas  in  a  consumer's  pipe  so 
beyond  the  accustomed  pressure  as  to  overheat  the  consumer's 
stove,  and  set  fire  to  his  house,  the  consumer  being  without 
fault,  the  company  is  liable  for  the  damages.  Alexandria 
Mining^  etc.y  Co.  v.  Painter ,  1  Ind.  App.  587;  Indiana^ 
etc.j  Oas  Co.  v.  New  Hampshire  Ins.  Co.y  posty  298. 

In  the  case  at  bar  the  complaint  fails  to  make  a  case  within 
the  above  rule.  Construing  the  pleading  most  strongly 
against  the  pleader  we  can  but  conclude  that  it  fails  to  show 
any  negligence  on  appellee's  part,  and  also  fails  to  show 
appellant  free  from  fault.  It  appears  that  appellant  had 
control  of  all  gas  appliances  within  her  home  except  the 
mixer.  Complaint  is  made  that  appellee  changed,  over 
appellant's  protest,  a  number  five  for  a  number  seven  mixer, 
but  there  is  nothing  to  show  that  appellee  was  legally  bound 
to  furnish  such  mixer  as  the  consumer  wished.  So  far  as  we 
are  informed  by  the  complaint,  the  fire  might  have  occurred 
with  either  mixer.  It  is  not  shown  where  the  right  to  deter^ 
mine  the  size  of  the  mixer  lay.  Appellee  may  have  had  the 
right  under  its  franchise  to  require  a  certain  mixer  for  such 
a  house  as  appellant's;  it  may  have  had  a  perfect  right  to 
change  the  mixer  as  it  did.  It  is  not  claimed  the  nuxer  put 
in  was  defective,  or  that  any  of  the  appliances  were  defective. 
It  is  not  shown  that  the  change  was  a  negligent  act,  or  that 
appellee  did  anything  wrongful  in  making  the  change,  or 
that  after  the  change  was  made  it  negligently  increased  the 
pressure  through  such  changed  mixer.  It  is  averred  that  the 
gas  passes  out  of  the  pipe  through  the  mixer  into  an  instru* 
ment  called  a  burner,  and  in  the  pipe  before  the  point  where 
the  gas  passes  through  the  mixer  ^^is  placed  a  valve  which 
is  opened  and  closed  to  regulate  the  flow  of  the  gas,  but  the 
amount  of  the  flow  of  gas  depends  upon  the  pressure  en- 
tirely," and  that  the  pressure  is  regulated  by  the  company. 
It  is  also  averred  that  the  "valve  is  used  to  turn  off  and  put 
on  the  gas".    Construing  these  averments  together  they  mean 


MAY  TERM,  1890— Vol.  23.  283 


Owen  V.  Ramsey. 


that  the  flow  of  gas,  whether  the  pressure  was  great  or  small^ 
was  controlled  by  this  valve.  And  it  seems  appellant  knew 
this  and  acted  upon  it,  and  that  she  also  knew  the  pressure 
was  not  uniform  for  she  avers  that  "she  had  carefully 
adjusted  the  valve  to  suit  the  pressure  before  her  absence.'^ 
If  she  made  a  mistake  and  failed  to  turn  the  valve  low 
enough,  she  can  not  complain.  It  is  clear  from*  the  pleading 
that  she  knew  the  manner  of  regulating  the  flow  of  gas,  and 
made  an  attempt  to  regulate  it. 

The  case  of  Richmond  Oas  Co.  v.  BaJeeVy  146  Ind.  600, 
36  L.  R.  A.  683,  cited  by  counsel,  does  not  apply.  In  that 
case  the  company  used  a  defective  elbow  connecting  its  pipe 
with  a  dwelling,  which  defect  it  failed  to  repair,  though 
repeatedly  called  upon  to  do  so,  and  it  was  held  that  the 
company  was  liable  for  injuries  resulting  from  an  explosion 
of  escaping  gas,  the  injured  party  being  without  fault. 
Judgment  affirmed. 

Wiley,  J.,  took  no  part  in  this  decision. 


Owen  v,  Ramsey  et  al. 

No.  3,909.    Filed  November  17,  1899.] 

Bbokebs.  —  Comntisfion. —  Sales.  —  Condition  Precedent  —  Plaintiff 
entered  into  a  written  agreement  with  defendant  to  negotiate  the 
sale  of  certain  bonds  which  the  latter  had  agreed  to  take  in  pay- 
ment for  county  work  which  he  had  contracted  to  do,  the  commis- 
sion to  be  paid  from  the  second  payment  realized  from  the  sale  of 
the  bonds.  Plaintiff  procured  a  purchaser  who  was  able  and  willing 
to  buy  the  bonds  under  the  terms  prescribed  in  the  contract,  but 
before  the  bonds  were  delivered  to  plaintiff  the  sale  thereof  was  de- 
clared illegal  and  perpetually  enjoined.  Held,  that  plaintiff  was 
not  entitled  to  the  commission,  since  by  the  contract  the  payment 
was  made  to  depend  upon  a  contingency  that  never  arose. 

From  the  Greene  Circuit  Court.    Affirmed. 

Thomas  Tan  Buskirkj  C.  E.  Davis  and  W.  V.  Moffetty 
for  appellant. 
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Wiley,  J. — Upon  petitions  filed  before  the  board  of  com- 
missioners of  Green6  county  such  proceedings  were  had  that 
such  board  ordered  the  construction  of  a  system  of  gravel  and 
macadamized  roads.  To  provide  a  fund  for  the  payment  of 
the  construction  of  such  roads  bonds  aggregating  in  excess 
of  $147,000  were  issued  by  the  board,  under  the  provision 
of  the  statute.  The  appellees  had  been  awarded  the  contract 
for  the  construction  of  the  roads,  and  the  county  treasurer 
had  sold  to  them  $147,000  of  such  bonds  at  their  face  value. 
Upon  such  sale  appellees  did  not  pay  the  treasurer  for  such 
bonds,  but  took  them  in  payment  for  the  construction  of 
the  roads  under  their  contract.  Appellees  then  entered  into 
a  written  contract  with  appellant,  as  a  broker,  to  negotiate 
the  sale  of  such  bonds.  The  contract  specified  the  terms  upon 
which  such  bonds  were  to  be  sold,  and  for  making  such  sale 
appellees  were  to  pay  appellant  a  commission  of  one-half  of 
one  per  cent,  on  the  aggregate  amount  of  the  sale.  This  con- 
tract contained  the  following  provisions:  "That  said  parties 
of  the  first  part  [appellees]  agree  that  said  party  of  the  second 
part  [appellant]  shall  have  the  sale  of  said  bonds  for  ten  days 
*  *  *  on  the  following  terms  to  wit:  $5,000  of  said 
bonds  to  be  delivered  and  paid  for  as  soon  as  the  legality 
of  said  bonds  is  established  to  the  satisfaction  of  the  pur- 
chasers; $20,000  payable  May  15,  1897."  Then  follow  the 
amounts  and  dates  of  the  remaining  payments.  The  con- 
tract further  provides  that  "such  party  of  the  second  part 
agrees  to  deliver  said  bonds  to  the  purchaser  free  of  expense 
to  said  parties  of  first  part.  In  consideration  of  which  said 
parties  of  the  first  part  agree  to  pay  said  Thomas  C.  Owen 
for  making  said  sale  a  compensation  of  one-half  of  one  per 
cent.,  to  be  paid  out  of  the  second  payment  of  money  real- 
ized from  such  sale  of  bonds."  Appellant  brought  this  action 
to  recover  commission  for  making  the  sale  of  bonds  under 
the  contract.  The  issues  were  joined  by  numerous  and 
voluminous  pleadings,  but  as  no  questions  are  presented  rest- 
ing upon  the  pleadings,  we  do  not  deem  it  necessary  to  set 
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them  out  even  in  the  abstract.  Upon  proper  request,  the 
court  made  a  special  finding  of  facts,  and  stated  its  con- 
clusions of  law  thereon.  By  its  conclusions  of  law,  the 
court  stated  that  appellant  was  not  entitled  to  recover.  To 
the  conclusions  of  law  the  appellant  Excepted. 

While  the  assignment  of  errors  challenges  the  ruling 
of  the  trial  court  upon  the  demurrers  to  some  of  the  plead- 
ings, the  only  question  discussed  is  the  alleged  error  of  the 
court  in  stating  its  conclusions  of  law.  The  appellees  have 
not  filed  a  brief. 

A  brief  statement  of  the  facts  found  will  sufiice  for  a 
proper  determination  of  the  only  question  for  decision.  The 
court  found  that  appellant  negotiated  a  sale  of  the  bonds 
within  the  time  and  upon  the  terms  prescribed  under  his 
contract;  that  the  purchasera  were  ready,  willing,  and  able 
to  comply  with  the  terms  of  their  contract  of  purchase,  and 
to  pay  for  such  bonds,  but  that  they  never  did  pay  for  the 
same,  nor  tender  any  money,  nor  offer  to  pay  for  them;  that 
the  county  treasurer  had  sold  said  bonds  to  appellees  and 
others,  as  contractors,  in  payment  at  par  of  the  contract  price 
of  constructing  said  roads,  to  be  delivered  as  the  work  pro- 
gressed, upon  proper  estimates;  that  $7,000  of  said  bonds 
had  been  delivered  to  appellees;  that  the  remaining  bonds 
were  in  the  possession  of  the  county  treasurer;  that  the  said 
bonds  were  never  delivered  to  appellant,  nor  by  him  to  said 
purchasers,  nor  were  they  ever  demanded  of  appellees  by 
appellant;  that  nothing  was  ever  paid  by  said  purchasers  to 
appellees  for  said  bonds,  and  no  offer  was  jBver  made  to  pay 
for  the  same;  that  after  such  sale  certain  taxpayers  of  the 
county  commenced  an  action  in  the  circuit  court  of  Greene 
county  to  enjoin  the  delivery  of  said  bonds  to  appellants  and 
all  other  persons  claiming  under  them,  on  the  ground  that 
the  alleged  sale  by  the  treasurer  of  said  bonds  to  appellees 
was  illegal  and  void;  that  appellees  appeared  to  said  action 
and  resisted  the  granting  of  the  injunction  prayed  for;  that 
Baid  court  upon  final  heaiing'held  said  contract  of  sale  illegal 
and  void,  and  granted  said  injunction.    Upon  these  facts  the 
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court  stated  as  a  conclusion  of  law  tliat  appellant  could  not 
recover. 

Appellant  argues  that  he  performed  the  service  required 
of  him  under  his  contract,  i.  e.,  he  procured  a  purchaser  for 
the  bonds  within  the  time  and  upon  the  terms  prescribed; 
that  such  purchaser  was  ready,  willing,  and  able  to  purchase 
the  same,  and  pay  for  them  according  to  the  terms  of  the 
contract.  Having  done  this,  he  insists  that  he  earned  his 
commission,  and  that  his  right  of  action  can  not  be  defeated 
by  reason  of  the  facts  that  the  sale  of  the  bonds  to  appel- 
lees had  been  declared  illegal  and  void,  and  their  de- 
livery perpetually  enjoined  by  a  judicial  proceeding,  and 
the  further  fact  that  no  payment  by  reason  thereof  had  ever 
been  made  by  the  purchaser  to  whom  appellant  sold.  Our 
attention  has  been  called  by  counsel  in  their  argument  to  the 
line  of  authorities  which  declare  that  where  an  agent  or  a' 
broker  is  employed  to  make  a  sale  of  real  estate,  or  to  procure 
for  the  owner  a  purchaser,  upon  prescribed  terms,  who  is  able, 
willing,  and  ready  to  make  the  purchase,  and  he  performs 
the  service,  his  right  of  action  for  his  commission  can  not 
be  defeated  because  of  the  failure  of  title  in  the  principal. 
Counsel  insist  that  the  rule  announced  in  such  cases  is  appli- 
cable here,  and  is  of  controlling  influence,  on  the  ground 
that  when  appellant  made  hia  contract  wnth  appellees  the 
title  to  the  bonds  was  in  appellees,  and,  since  he  performed 
the  services  he  engaged  to  perform,  he  is  entitled  to  recover 
his  commission,  notwithstanding  the  fact  that  by  a  judicial 
determination  it  was  declared  that  the  sale  of  the  bonds  to 
appellees  by  the  treasurer  was  illegal  and  void.  "We  do  not 
think  the  two  classes  of  cases  are  parallel,  and  hence  the  rule 
that  controls  the  one  does  not  apply  to  the  other. 

We  can  not  believe  that  the  decision  of  the  question  here 
presented  hinges  upon  the  qiflpstion  of  title  in  or  owTiership 
of  the  bonds,  but  rather  upon  the  express  terms  of  the  con- 
tract between  the  parties.  By  that  contract  appellant  placed 
a  limitation  upon  his  right  of  recovery  by  agreeing  that 
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payment  for  his  services  should  be  made  out  of  the  second 
payment  made  upon  the  sale  of  the  bonds  by  the  purchasers. 
That  provision  of  the  contract  was  a  condition  precedent  to 
his  right  to  recover.  Suppose  he  had  negotiated  a  sale  of  the 
bonds  to  a  party  who  at  the  time  was  solvent  and  able  to  pay 
for  them  according  to  the  terms  of  the  contract;  that,  in 
pursuance  to  the  contract,  the  purchaser  had  made  the  first 
payment;  that  before  the  second  payment  became  due,  by 
some  sudden  and  imexpected  financial  reverses  he  became 
insolvent,  and  wholly  unable  to  make  the  second  or  any  of 
the  subsequent  payments,  in  such  case,  would  appellees  be 
liable  to  appellant  for  the  commission!  Certainly  not,  and 
plainly  so,  because  the  condition  upon  which  he  was  to  be 
paid  had  not  been  fulfilled.  It  is  not,  therefore,  a  question 
of  failure  of  title,  for  it  clearly  appears  from  the  record  that 
the  alleged  sale  of  the  bonds  to  the  appellees  was  illegal  and 
void,  and  hence  the  title  never  vested  in  them.  It  is  rather 
a  failure  of  a  condition  precedent  to  the  appellant's  right  to 
recover.  The  exact  question  here  presented  has  been  decided 
in  at  least  two  states. 

In  the  case  of  McPhaU  v.  Buell,  87  Cal.  115,  appellant 
and  appellee  entered  into  a  contract  by  which  the  latter 
agreed  to  pay  to  the  former  a  commission  for  negotiating  the 
sale  of  real  estate,  such  commission  to  be  paid  when  the  pur- 
chaser should  pay  $20,000  of  the  purchase  money  to  appel- 
lee, and  execute  notes  secured  by  mortgage  for  the  residue. 
The  sale  was  made,  the  notes  and  mortgage  were  excuted, 
but  the  purchaser  failed  to  pay  the  $20,000.  Upon  these 
facts  it  was  held  that  the  failure  of  the  purchaser  to  pay  the 
money  was  a  complete  bar  to  any  claim  of  the  appellant  for 
commissions. 

In  Manton  v.  Cahoty  4  Hun  73,  6  Thompson  &  Cook  203, 
appellant  sued  upon  the  following  contract:  "Mr.  Joseph 
P.  Manton.  Sir:  Provided  you  obtain  for  us  a  contract,  for 
600  tons  more  or  less  of  horse  railroad  rail  (said  contract  to 
be  accepted  by  us),  we  hereby  agree  to  pay  you  as  fast  as 
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our  pay  is  obtained,  all  the  price  you  obtain  for  the  said  iron 
over  and  above  $81.50  per  gross  ton.  Cabot  &  Co."  Appel- 
lant obtained  a  contract  for  600  tons  of  rails,  more  or  less, 
at  $90  per  ton,  "one-quarter  cash,  three-eighths  in  thirty  and* 
sixty  days,  interest  added,"  with  notes  and  satisfactory  in- 
dorsements to  appellees,  "each  lot  to  be  settled  for  as  delir- 
ered,  on  the  basis  of  cash  and  time."  Some  524  tons  of  the 
iron  was  deliveiied  under  the  contract,  such  delivery  being 
made  from  time  to  time,  and  payments  made  aggregating 
about  $60  per  ton.  Before  all  the  iron  was  delivered  the 
purchasers  failed  and  did  not  make  any  further  payments. 
It  was  held  that  appellant  was  entitled  to  receive  and  appel- 
lee was  bound  to  pay  him  as  fast  as  their  pay  was  received  all 
the  price  obtained  for  the  iron  over  and  above  $81.50  per 
gross  ton.  The  court  said:  "He  was  entitled  to  nothing  until 
defendants  should  receive  pay  from  some  parcel  of  the  whole 
at  the  specified  rate  they  were  entitled  to  per  ton.  As  fast 
as  a  parcel  of  the  iron  was  delivered  and  paid  for  in  full, 
plaintiff's  right  to  the  excess  beyond  $81.50  per  ton  would 
become  complete  and  he  could  demand  and  was  entitled  to 
receive  it,  whether  defendants  got  pay  in  full  or  not  for 
subsequently  delivered  lots,  but,  so  long  as  the  payments 
made  on  the  several  invoices  delivered  were  only  of  the  first 
and  second  instalments  of  the  contract  *  *  *  and  there  was 
no  bad  faith  on  the  part  of  the  defendants  in  the  application 
of  the  moneys  paid,  to  such  instalments,  the  plaintiff's  right 
was  still  in  abeyance  to  await  the  completion  of  the  payment 
on  each  parcel,  respectively,  by  the  purchaser.  It  appearing 
without  dispute,  therefore,  that  no  amount  beyond  the  second 
and  first  instalments  on  any  delivery  had  ever  been  paid, 
and  that  defendants  on  no  single  ton  of  the  iron  had  received 
$81.50,  but  that  all  beyond  the  first  and  second  instalments 
remained  unpaid,  no  right  of  action  had  accrued  on  the 
contract.  The  plaintiff's  action  was  premature,  for  nothing 
was  due  him  on  the  contract." 

These  cases  are  so  strongly  in  point  that  it  seems  to  us  they 
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are  of  controlling  influence  here.  By  his  contract  with  appel- 
lees appellant  made  the  payment  of  his  commission  to  depend 
upon  a  contingency.-  That  contingency  has  not  arisen,  and 
when  this  suit  was  commenced  no  right  of  action  had  accrued 
under  the  contract.  The  trial  court  did  not  err  in  stating  its 
conclusion  of  law.    Judgment  affirmed. 


Town  of  Rochester  v.  Bowers. 

[No.  9,721.    FUed  November  81,  1899.] 

Appeal  and  Bbbob.— fldrmleM  Error. -^Pleading. —Where  the  reoord 
affirmatively  shows  that  the  judgment  was  baaed  upon  a  good  para* 
graph  of  complaint,  available  error  oannot  be  predicated  upon  the 
ruling  of  the  court  on  other  paragraphs. 

From  the  Fulton  Circuit  Court.     Affirmed. 

M.  A,  Baker  and  J.  H,  Biblery  for  appellant. 
Enoch  MyerSy  for  appellee. 

Hehlby,  J. — This  action  was  commenced  by  appellee  as 
plaintiff  against  appellant  as  defendant  by  a  complaint  in 
three  paragraphs.  The  appellant  demurred  to  each  of  the 
pragraphs  of  the  complaint  on  the  ground  that  neither  of 
said  paragraphs  stated  facts  sufficient  to  constitute  a  cause 
of  action,  each  of  which  demurrers  was  severally  overruled, 
and  to  these  rulings  of  the  court,  appellant  excepted.  There 
was  an  answer  filed  in  two  paragraphs;  a  reply  filed  by  appel- 
lee to  the  second  paragraph  of  answer;  and  the  cause  being 
put  at  issue,  it  was  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury.  The  finding  of  the  court  was  in 
favor  of  the  appellee.  The  appellant  moved  for  a  new 
trial,  which  was  overruled. 

The  only  question  in  this  court  arises  upon  the  ruling  of 
the  lower  court  upon  the  demurrers  to  the  several  paragraphs 
of  the  complaint.  The  first  paragraph  of  complaint  was  a 
common  count  for  work  and  labor  done,  and  was  in  the 
following  language :  "Plaintiff  complains  of  the  defendant, 
the  incorporated  town  of  Rochester,  Indiana,  and  says  that 


292        APPELLATE  COURT  OF  INDIANA, 

Town  of  Rochester  v.  Bowers. 

said  defendant  is  indebted  to  him  in  the  sum  of  $193.56  and 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
May  18,  1896,  for  work  and  labor  done  and  performed 
and  for  material  furnished  for  said  defendant  by  the  plain- 
tiif  at  the  special  instance  and  request  of  said  defendant,  an 
itemized  account  of  which  is  herewith  filed  and  made  a  part 
hereof,  marked  Exhibit  A.  That  said  work  and  material 
were  reasonably  worth  the  price  charged  therefor,  in  the 
sum  of  $225,  all  of  which  is  due  and  unpaid,  and  for  which 
sum,  his  costs,  and  all  other  proper  relief,  he  demands  judg- 
ment." 

It  is  unnecessary  that  we  set  out  in  this  opinion  the  other 
paragraphs  of  the  complaint,  or  enter  into  a  discussion  as  to 
their  sufficiency.  The  first  paragraph  of  complaint  is  un- 
doubtedly good.  The  record  in  this  case  affirmatively  shows 
that  the  judgment  was  rendered  upon  the  first  paragraph  of 
the  complaint.  The  second  and  third  paragraphs  of  com- 
plaint were  founded  upon  a  written  contract.  The  judgment 
of  the  court  was  in  the  following  language:  "Come  the 
parties  by  counsel,  and  the  court  being  fully  advised  in  the 
premises  finds  for  the  plaintiff  that  there  is  due  him  from 
the  defendant,  and  unpaid,  the  sum  of  $199.84  on  the 
account  sued  on,  which  is  collectible  with  relief  from  valua- 
tion and  appraisement  laws,  and  the  court  renders  judgment 
on  the  finding.  It  is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff  recover  off  of  and  from  the 
defendant  the  sum  of  $199.84,  together  with  his  costs  and 
charges  in  this  behalf  laid  out  and  expended,"  etc. 

The  record  in  this  case  affirmatively  shows  that  the  judg- 
ment is  based  upon  a  good  paragraph  of  complaint.  Hence 
the  ruling  upon  the  second  and  third  paragraphs,  even  if 
they  were  not  sufficient,  which  we  think  they  were,  is  harm- 
less. Elliott's  App.  Proc.  §666;  Ryan  v.  Hurley ^  119  Ind. 
115;  Lowry  v.  Downey y  150  Ind.  364;  Miller  v.  Botienherg, 
144  Ind.  312.  It  follows  from  what  we  have  said,  that  the 
judgment  of  the  lower  court  should  be  affirmed.  Judgment 
affirmed. 
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The  Stokrs  &  Harrison  Co.  v.  Fusselman. 

[No.  2,836.    Filed  November  21,  1899.] 

Plbadino. — Demurrer  to  Ccunterelaim.-^Fonn  of  Demurrer.-^A  de- 
murrer to  a  counterclaim  for  the  reason  **  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  good  counterclaim  against  the 
plaintiff "  is  improper ;  the  cause  of  demurrer  should  be  that  the 
pleading  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
p.  294, 

AppBuLL  and  Error — Overruling  Joint  Demurrer. — Praetiee. — Avail- 
able error  cannot  be  predicated  upon  the  action  of  the  court  in  over- 
ruling a  demurrer  addressed  jointly  to  two  paragraphs  of  a  pleading 
unless  both  paragraphs  are  demurrable  for  the  cause  assigmed  against 
them.    pp.  295,  296, 

Same. — Record. — Motions  and  instructions  cannot  be  made  a  part  of 
the  record  by  order  of  court  after  the  expiration  of  the  time  given 
to  file  bill  of  exceptions*    pp.  296y  297. 

Same.— ^atgnmen^  of  Error. — Instructions. — An  assignment  in  a 
motion  for  a  new  trial  on  account  of  alleged  error  in  giving  instruc- 
tions, directed  jointly  to  a  series  of  instructionsi  is  not  available  on 
appeal  unless  all  of  the  instructions  in  the  series  are  bad.    p.  297, 

Same. — Assignment  of  Error. — Motion  for  Judgment,  Notwithstand- 
ing the  General  Verdict — An  assignment  that  the  court  erred  in 
overruling  the  appellant's  motion  for  judgment  on  the  interroga- 
tories, notwithstanding  the  general  verdict,  is  improper,  under  the 
provisions  of  §556  Bums  1894,  that  when  the  special  finding  of  facts 
is  inconsistent  with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly,    p.  297. 

From  the  Huntington  Circuit  Court.     Affirmed. 

J,  F.  France^  Z.  T.  Dungan^  0.  B.  Jameson  and  F.  A. 
JosSj  for  appellant. 
J,  B,  Kenner  and  U.  S.  Leahy  for  appellee. 

Black,  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellee  upon  a  promissory  note  for  $670,  on 
which  were  indorsed  credits  amounting  to  $550.40,  the 
appellant  being  the  payee,  and  the  appellee  the  maker;  and 
upon  the  trial  of  issues  formed  there  was  a  verdict  against 
the  appellant  on  its  complaint  and  in  favor  of  the  appellee 
for  $800  upon  a  counterclaim. 
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The  answer  was  in  three  paragraphs,  the  third  being  a 
counterclaim.  The  appellant  demurred  to  the  second  and 
third  paragraphs  of  the  appellee's  answer  jointly,  "for  the 
reason  that  neither  of  said  paragraphs  contains  facts  suffi- 
cient to  constitute  a  good  cause  of  defense  to  plaintiff's  cause 
of  action."  This  demurrer  having  been  overruled,  the 
appellee,  by  leave  of  court,  filed  an  amended  third  para- 
graph of  answer,  being  a  counterclaim.  To  this  the  appel- 
lant demurred,  the  body  of  the  demurrer  being  as  follows: 
"Comes  now  the 'plaintiff  and  demurs  to  the  counterclaim  of 
the  defendant,  for  the  reason  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  good  counterclaim  against  the 
plaintiff." 

Li  Campbell  v.  Routty  42  Ind.  410,  it  was  held  that  a 
demurrer  to  a  counterclaim  assigning  that  it  did  not  "state 
facts  enough  for  a  counterclaim,"  stated  a  cause  not  known 
to  the  statute,  and  that  the  cause  of  demmrer  should  have 
been  that  the  pleading  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  was  said  that  a  demurrer  to  a 
complaint  assigning  for  cause  that  it  did  not  state  facts  suffi- 
cient for  a  complaint  would  be  quite  as  appropriate  as  a 
demurrer  to  a  counterclaim  because  it  did  not  state  facts 
enough  for  a  counterclaim.  See  Petty  v.  Boards  etc.,  70 
Ind.  290,  296;  Thomas  v.  Ooodvnney  88  Ind.  468,  459; 
Krathwohl  v.  Dawson^  140  Ind.  1;  Campbell  v.  CampbeUy 
121  Ind.  178;  Wade  v.  Hubevy  10  Ind.  App.  417;  Branham 
V.  Johnson^  62  Ind.  259;  OnMs  v.  King^  117  Ind.  248; 
Peden  v.  Maily  118  Ind.  556.  Upon  the  authorities,  the 
action  of  the  court  in  overruling  the  demurrer  to  the 
amended  counterclaim  can  not  be  regarded  as  erroneous. 

A  pleading  cannot  perform  the  double  office  of  an  answer 
in  bar  and  a  counterclaim.  Schee  v.  McQuilken,  59 
Ind.  269;  Wihon  v.  Carpenter,  62  Ind.  495;  BlaJcdy  v. 
Boruffy  71  Ind.  93. 

In  Campbell  v.  Routt,  42  Ind.  410,  the  opinion  was  ex- 
pressed that  no  single  pleading  can  be  made  to  perform  the 


MAY  TEBM,  1899— Vol.  23.  296 


■taiMhaAbi 


Stom  8l  Hftniflon  Co.  v,  Fiuselinaii. 


double  ftmction  of  alleging  matter  in  bar  of  an  actioii 
brought  by  one  party,  and  at  the  same  time  of  setting  up  a 
cause  of  action  in  favor  of  the  other.  It  was  said:  'The 
statement  of  a  defense  to  an  action  is  one  thing.  The  state- 
ment of  a  cause  of  action  in  favor  of  the  defendant  against 
the  plaintiff  in  that  action  is  another  and  very  different  thing. 
Whether  the  pleading  in  any  given  case  is  one  thing  or  the 
other  must  be  determined  from  the  character  of  the  pleading 
and  the  averments  thereof,  but  it  can  not  be  both.  Nor  can  it 
assume  a  protean  character,  and  be  one  thing  or  the  other 
as  the  varying  circumstances  in  the  progress  of  a  cause  may 
make  it  best  subserve  the  interests  of  one  or  the  other  of  the 
parties.  If  the  pleading  alleges  facts  arising  out  of,  or  con- 
nected with,  the  cause  of  action,  as  the  foundation  of  a  claim 
in  favor  of  the  defendant  against  the  plaintiff,  and  claims  a 
judgment  for  damages  in  favor  of  the  defendant  against 
the  plaintiff,  or  for  other  affirmative  relief,  the  pleading 
must  be  regarded  as  a  counterclaim  and  nothing  else." 

The  third  paragraph  of  the  appellee's  answer,  in  its  orig- 
inal condition  as  well  as  in  its  amended  form,  was  a  pleading 
which  the  case  last  cited,  in  the  language  above  quoted, 
would  require  us  to  regard  as  ^'a  counterclaim  and  nothing 
else." 

A  form  of  demurrer  appropriate  to  an  answer  in  bar 
would  not  be  appropriate  to  the  third  paragraph  of  answer, 
but  in  the  demurrer  addressed  to  the  second  and  third  para- 
graphs jointly  the  single  ground  of  demurrer  was  directed 
against  both  of  the  paragraphs,  and  if  sufficient  as  against 
an  answer  in  bar,  it  plainly  was  not  sufficient  as  against  a 
counterclaim.  The  demurrer  being  addressed  to  the  second 
and  third  paragraphs  jointly,  we  could  not  hold  the  over- 
ruling thereof  to  have  been  erroneous,  unless  we  could  pro- 
nounce both  paragraphs  demurrable  for  the  cause  assigned 
against  both.  The  third  paragraph  was  amended,  and  there- 
after in  the  progress  of  the  cause  the  amended  paragraph, 
and  not  the  original,  was  the  counterclaim  before  the  court 
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and  jury.  We  need  not  determine  whether  or  not  we  could 
examine  the  original  paragraph  with  the  purpose  of  inquir- 
ing as  to  its  sufficiency  when  attacked  by  a  demurrer  suffi- 
cient in  form  to  raise  the  question  as  to  the  sufficiency  of 
both  paragraphs.  There  was  no  available  error  in  the  over- 
ruling of  the  demurrers. 

One  of  the  specifications  in  the  appellant's  assignment  of 
errors  is,  that  the  court  erred  "in  overruling  the  motion  in 
arrest  of  judgment;"  but  counsel  have  not  pointed  out  such 
a  motion  in  the  transcript,  and  upon  examination  we  fail  to 
find  such  a  motion  in  the  record. 

It  is  assigned  that  the  court  erred  '4n  refusing  to  strike 
out  Exhibit  A  to  the  counterclaim."  This  motion  is  not 
made  a  part  of  the  record  by  bill  of  exceptions.  It  is 
claimed  that  it  was  brought  into  the  record  by  order  of  court. 
The  motion  was  overruled  Jfovember  20,  1897,  at  the 
September  tenn,  1897,  of  the  court  below,  and  the  court 
then  gave  sixty  days  to  file  bill  of  exceptions.  The  final 
judgment  was  rendered  later  in  the  same  term,  and  there- 
after, at  the  same  term,  was  filed  a  motion  for  a  new  trial, 
which  was  overruled  at  the  January  term,  1898,  and  the 
court  gave  ninety  days  for  filing  bill  of  exceptions.  At  the 
April  term,  1898,  as  shown  by  the  transcript  in  the  form  of 
an  entry  of  the  14th  of  April,  1898,  "on  motion,  all  motions, 
interrogatories,  instructions  to  the  jury,  and  orders  relating 
thereto  and  rulings  of  the  court  thereon,  are  ordered  to  be 
made  a  part  of  the  record  in  this  cause,  without  bill  of  excep- 
tions, the  instructions  to  the  jury  being  in  the  words  and 
figures  following."  Then  follow  a  number  of  pages  of  in- 
structions, after  the  end  of  which  is  an  entry  of  the  filing 
of  the  appeal  bond.  If  refusing  to  strike  out  the  exhibit 
could  be  available  error,  it  is  plainly  manifest  that  the 
motion  to  strike  out  was  not  saved  for  our  notice.  And  the 
same  may  be  said  of  the  instructions.  If  instructions  may 
at  any  time  be  thus  made  part  of  the  record,  the  court  had 
lost  control  of  the  case  for  such  purposes.     If  the  instruc- 
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tions  could  themselves  be  regarded  as  in  the  record,  the 
exceptions  noted  at  the  ends  of  the  instructions  in  the  tran- 
script are  signed,  not  by  the  judge,  but  by  the  attorneys  for 
the  plaintiff. 

In  the  motion  of  the  appellant  for  a  new  trial,  it  was 
assigned  as  one  of  the  causes  that  the  court  erred  in  giving  to 
the  jury  "instructions  asked  by  the  defendant  numbered 
one,  two,  three,  three  and  one-half,  four,  five,  six,  seven, 
eight"  It  was  not  assigned  as  cause  that  the  court  erred  in 
giving  any  instruction  upon  its  own  motion ;  therefore  objec- 
tion in  argument  to  an  instruction  so  given  can  not  be 
noticed  here.  And  if  the  instructions  were  in  the  record, 
we  could  not  notice  the  argiiment  directed  to  tbe  giving  of 
some  of  the  instructions  asked  by  the  defendant,  but  not  U* 
all,  the  assignment  of  cause  in  the  motion  bein^  directed,  as 
shown  above,  to  such  instructions  jointly.  See  Harrod  v. 
State  ex  rel.  (Ind.  App.),  55  X.  E.  242, 

One  of  the  specifications  in  the  assignment  of  errors  is 
that  the  court  erred  in  overruling  the  appellant's  motion  for 
judgment  "on  the  interrogatories,"  notwithstanding  the  gen- 
eral verdict.  Counsel  have  not  referred  in  their  briefs  to  any 
place  in  the  record  where  any  motion  for  judgment  may  be 
found.  The  statute  provides,  §566  Bums  1894,  §547  Hor^ 
ner  1897,  that  when  "the  special  finding  of  facts"  is  incon- 
sistent with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly. 

If  the  motion  were  such  as  is  designated  in  the  assignment 
of  error,  it  would  not  be  in  proper  form;  if  it  were  materially 
different,  the  assignment  of  error  would  not  apply  to  it. 
However,  in  the  meager  discussion  in  argument  (which  it 
woaild  not  be  profitable  to  recite)  of  three  of  the  interroga- 
tories and  the  answers  thereto,  we  could  find  no  sufficient 
reason  for  disturbing  the  result  reached  in  the  court  below. 
Judgment  affirmed. 
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Thb  Indiana  Natural  and  iLLUMiNATiNa  Gas  Com- 
pany V.  The  New  Hampshibb  Fire 
Insttbanob  Company. 

rNo.  2,747.    Filad  April  19, 1899.    Rehearing  denied  Not.  91, 1899.] 

Natural  QAn,-^Negligence  of  Company.— Jntitranee.— A  complaint 
by  an  insurance  company  against  a  natural  gas  company,  charging 
that  certain  property  insured  by  plaintiff  was  destroyed  by  fire  by 
reason  of  the  carelessness  and  negligence  of  defendant  in  failing  to 
provide  a  night  watchman  to  control  the  supply  of  gas,  without 
fault  of  the  owner,  and  that  plaintiff  had  paid  the  loss  and  had  been 
subrogated  to  the  rights  of  the  owner,  states  a  cause  of  action,  pp. 
MSS-SOO. 

EviDEKOl. — NcUural  0<u.^Negligenee  of  Company.^-Jn  an  action 
against  a  natural  gas  company  for  damage  to  property  by  fire  caused 
by  an  overheated  stove  on  account  of  the  alleged  negligence  of  de- 
fendant in  failing  properly  to  regulate  the  supply  of  gas,  proof  that 
on  the  night  of  the  fire  other  consumers  noticed  that  their  stoves 
were  overheated  was  improperly  admitted,  where  it  was  shown  that 
the  mixers  furnished  consumers  were  of  different  sices,  some  admit- 
ting more  gas  than  others,  and  that  there  was  a  key  under  the  control 
of  each  consumer  with  which  he  could  regulate  the  flow  of  gas 
into  his  stove  and  turn  it  off  entirely,    pp,  301-305, 

From  the. Montgomery  Circuit  Court.    Reversed. 

Benj.  Crane  and  A,  B,  Andersouj  for  appellant. 
A.  D.  Thomas  and  IF.  T.  Whittingtony  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and,  from  ita 
complaint,  it  appears  that  appellee  was  an  insurance  company 
engaged  in  the  business  of  insuring  property  against  loss 
by  fire,  and  had  issued  a  policy  of  insurance  upon  certain 
property  belonging  to  one  Patrick  Slattery.  Appellant  wa-* 
engaged  in  furnishing  natural  gas  for  heating  and  illumi- 
nating purposes,  and  said  Slattery  was  one  of  its  patrons. 
The  property  which  appellee  had  insured  was  a  house  and 
household  furniture. 

It  was  charged  in  the  complaint  that  within  a  few  days 
prior  to  Jime  7,  1897,  appellant,  in  the  exercise  of  due  care. 
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hsA  been  accustomed  to,  and  did,  keep  a  watchman  during 
the  night,  which  was  necessary  to  prevent  accidents  and  liie 
communication  of  fire  to  buildings  into  which  gas  was  con- 
veyed and  supplied,  and  whose  duty  it  was  to  observe  and 
regulate,  through  proper  machinery  and  appliances,  the 
pressure  and  supply  of  natural  gas,  so  that  the  pressure  and 
supply  would  not  become  too. great  during  the  night,  and 
therebv  prevent  excessive  and  over-heating  of  stoves,  and 
thereby  to  prevent  the  communication  of  fire  by  such  ex- 
cessive  heating  to  buildings,  etc.  That  on  June  7,  1897, 
appellant  carelessly  and  negligently  failed  to  keep  such 
watchman  on  guard  and  duty,  and,  in  consequence  thereof, 
the  pressure  and  supply  of  gas  became  very  great  and  excess- 
ive, and  beyond  all  reasonable  demand;  that  thereby  the 
supply  of  gas  in  the  cooking  stove  in  the  dwelling-house  of 
said  Slattery  became  so  great  and  excessive  during  the  night, 
when  the  members  of  his  family  were  asleep,  that  it  com- 
municated fire  to  said  awelling,  burning  the  same  and  its 
contents,  and  that  by  reason  thereof  appellee  was  compelled 
to,  and  did,  pay  to  said  Slattery,  on  account  of  said  insurance 
policy,  the  damage  to  his  said  property  occasioned  by  said 
fire,  in  the  sum  of  $470.16;  that  said  fire  and  damage  were 
caused  without  any  fault  or  negligence  of  appellee  or  said 
Slattery,  and  wholly  on  account  of  the  negligence  and  fault 
of  appellant,  in  not  having  and  keeping  a  watchman  on 
guard  as  aforesaid.  It  further  appears  from  the  complaint 
that  in  said  insurance  policy  there  was  a  clause  which  pro- 
vided that  if  appellee  claimed  that  the  fire  was  caused  by  the 
act  or  negligence  of  any  other  person,  or  corporation,  then 
on  payment  of  the  loss  by  appellee,  it  should  be  subrogated 
to  all  right  of  recovery  by  the  insured,  and  that  the  insured 
should  assign  such  right  to  appellee;  that  said  Slattery  did, 
at  the  time  of  the  payment  of  the  loss  to  him,  make  such 
assignment.  The  clause  in  the  policy  to  which  we  have 
referred,  and  the  assignment  ©£.  Slattery,  are  copied  bodily 
into  the  complaint.  Slattery  was  made  a  party  defendant 
to  answer  as  to  his  interest,  if  any,  and  suffered  a  default. 
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Appellant  demttrred  to  the  complaint  for  want  of  snfS- 
dent  facts,  which  demurrer  was  overruled.  The  case  was 
put  at  issue  by  an  answer  in  general  denial,  trial  by  jury, 
and  a  general  verdict  for  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and,  by  its  assignment  of  errors, 
the  overruling  of  the  demurrer  to  the  complaint,  and  the 
overruling  of  the  motion  for  a  new  trial,  are  re^ectively 
challenged. 

The  right  to  maintain  the  character  of  an  action  declared 
upon  in  the  complaint  is  clearly  recognized  in  this  and  other 
states.  In  Phoenix  Itis.  Co.  v.  Pennsylvania  B.  Co.^  134 
Ind.  215,  20  L.  E.  A.  405,  the  subject  is  ably  discussed  and 
authorities  collected. 

Appellant's  learned  counsel,  in  their  brief,  have  not,  in 
our  judgment,  pointed  out  any  defects  in  the  complaint. 
This  court  in  Alexa^idria  Mining,  etc,  Co,  v.  Painter,  1 
Ind.  App.  587,  held,  and  correctly,  as  we  think,  that  a  com- 
pany, or  corporation,  which  furnishes  natural  gas  to  con- 
sumers, and  negligently  increases  the  pressure  of  gas  in  the 
consumer's  pipe  so  beyond  the  accustomed  pressure  that  it 
overheats  the  stove  of  the  consumer,  and  without  his  fault 
sets  fire  to  his  property  and  destroys  it,  he  may  recover  dam- 
ages occasioned  thereby.  And  as  an  insurance  company 
which  has  paid  the  loss  may  be  subrogated  to  the  right  of  the 
consumer,  it  may  recover  the  amount  required  to  be  paid  by 
it  under  its  policy. 

The  complaint  before  us  states  a  cause  of  action,  in  that 
it  shows  that  appellee  had  insured  Slattery's  property;  that  it 
was  destroyed  by  the  carelessness  and  negligence  of  appel- 
lant, without  any  fault  of  Slattery  or  appellee;  that  it  had 
paid  the  loss,  and  had  been  subrogated  to  the  rights  of  Slat- 
tery. The  complaint  charges  that  appellant  negligently 
failed  to  provide  a  watchman  at  night,  so  that  he  might 
control  the  increase  and  supply  of  gas,  and  that  the  services 
of  such  watchman  were  necessary  for  that  purpose.  The 
demurrer  to  the  complaint  was  properly  overruled. 
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This  leaves  for  our  consideration  the  questions  presented 
by  appellant's  motion  for  a  new  trial.  The  motion  for  a 
new  trial  is  based  on  alleged  errors  in  admitting  and  reject- 
ing certain  evidence,  and  in  giving  and  in  refusing  to  give 
certain  instructions,  and  that  the  verdict  is  contrary  to  law, 
and  not  sustained  bv  sui&cient  evidence. 

As  to  whether  Slattery's  property  was  destroyed  by  over- 
heating the  stove  and  pipe,  occasioned  by  excessive  pressure 
and  supply  of  gas,  or  by  reason  of  a  defectively  constructed 
stove-pipe  and  flue,  is  a  disputed  question  of  fact;  and  as 
there  is  evidence  in  the  record  which  supports  the  conclusion 
reached  by  the  jury,  to  wit,  that  the  fire  was  occasioned 
bv  the  latter  means,  we  cannot  disturb  the  verdict  on  the 
evidence.  The  evidence  shows  that  Slattery's  property, 
which  was  destroyed  by  fire,  was  in  the  city  of  Crawfords- 
ville,  and  that  appellant  piped  to  said  city  gas  for  use  by  its 
patrons  and  consumers,  from  the  gas  fields  near  Noblesville; 
that  it  was  conveyed  through  an  eight  inch  main,  and  that 
the  pressure  was  imiform  to  all  consumers.  Appellee  intro- 
duced a  number  of  witnesses  residing  in  different  parts  of 
said  city  of  Crawfordsville,  who  were  patrons  of  appellant, 
to  prove  that  on  the  night  Slattery's  property  was  burned, 
their  stoves  became  unusually  hot  about  the  time  the  fire  at 
Slattery's  occurred.  To  all  this  evidence,  appellant  objected, 
and  over  its  objection,  the  court  admitted  it 

It  will  be  unnecessary  to  set  out  or  refer  to  all  such  evi- 
dence, for  it  is  all  of  the  same  character  in  effect,  and  the 
examination  of  the  evidence  of  one  of  the  witnesses  upon 
the  subject  will  sufiice.  Michael  Collins  was  called  as  a  wit- 
ness by  appellee.  After  directing  his  attention  to  the  night 
of  the  fire  at  Slattery's,  he  was  asked  and  answered  the  fol- 
lowing questions:  "Q.  I  will  ask  you  if  you  remember 
that  night  about  the  fire  and  alarms  that  were  given?  A. 
Yes  sir.  Q.  I  will  ask  if  you  observed  that  night  your  stove, 
did  you  see  your  stove  at  any  time  during  that  night  after 
12  o'clock,  or  at  any  time?      A.     Between  one  and  two 
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o'clock.  Q.  What  was  the  condition  as  to  shedding  heat  or 
otherwise?'^  To  this  last  question,  appellant  objected,  and 
the  objection  is  fully  stated  in  the  record.  The  objection 
was  overruled,  and  the  witness  answered:  "Oh  yes,  it  was 
pretty  warm."  By  other  questions  and  answers,  it  was  shown 
that  the  stove  was  red  hot.  Appellant  urges  that  the  ques- 
tion it  objected  to  was  an  improper  one,  because  it  was  an 
inquiry  in  reference  to  another  transaction,  place,  and  fire, 
and  for  the  further  reason  that  the  means  through  which  gas 
is  distributed  is  under  the  immediate  control  of  the  person 
or  persons  using  it,  by  reason  of  which  there  could  be  no 
question  made  as  to  whether  the  fire  occurred  under  the 
same  circumstances  and  at  the  same  time  mentioned  in  the 
complaint.  It  was  said  in  Evarisvillej  eic.j  R.  Co,  v.  Keithj 
8  Lid.  App.  57:  "The  correctness  of  a  ruling  on  the  admia- 
sion  or  exclusion  of  evidence  depends,  in  a  large  measure, 
upon  the  issues,  and  the  other  evidence  then  in  hand."  In 
the  case  we  are  considering,  the  controlling  issue,  or  ques- 
tion, was  the  alleged  negligence  of  appellant  in  permitting  lxl 
unreasonable  and  unnecessary  pressure  of  gas  to  flow,  result- 
ing in  the  damage  complained  of.  Upon  this  question,  appel- 
lee had  the  burden,  and  it  was  bound  to  prove,  to  make  out 
itB  case,  such  alleged  negligence.  It  was  in  evidence  that 
the  pressure  of  gas  throughout  the  city  of  Crawfordsville 
was  uniform;  that  the  pressure  was  controlled  and  regulated 
by  automatic  machinery  and  appliances  at  two  different  sta- 
tions, one  immediately  outside  the  limits  of  the  city,  and 
the  other  within  the  city;  that  for  a  long  time  before  the 
fire,  appellant  had  kept  a  night  watchman,  whose  duty  it 
was  to  attend  the  maohinery  and  control  the  pressure  of  gas; 
that  the  services  of  such  watchman  were  necessary  to  that 
end;  that  a  short  time  before  the  fire,  his  services  in  that 
regard  were  dispensed  with,  and  that  at  the  time  of  the  fire 
there  was  no  such  watchman  on  dutv.  It  was  also  in  evi- 
dence  that  the  "mixers"  in  their  undisturbed  or  natural  con- 
ditions were  not  of  the  same  size,  and  that  some  of  them 
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would  admit  more  gas  than  others.  While  the  evidenoe 
shows  that  the  supply  of  gas  in  the  mains  and  the  several 
branches  thereof  was  under  the  management  and  control  of 
appellant,  yet  it  is  shown  that  at  each  stove  or  place  of  using, 
there  was  a  key  under  the  management  and  control  of  the 
consumer,  by  which  he  could  regulate  the  flow  of  gas  into 
his  stove,  or  other  place  of  consumption,  and  could  turn  it 
oil  entirely.  With  this  issue  and  the  facts  before  us,  we  are 
to  determine  the  correctness  of  the  ruling  of  the  trial  court 
in  admitting  the  evidence  complained  of.  In  the  discussion 
by  counsel,  we  are  referred  to  the  rule  in  actions  against 
railroad  companies  for  negligence  in  destroying  property 
by  fire,  that  it  is  proper  to  admit  evidence  as  to  other  and 
distinct  fires,  originating  from  passing  locomotives.  That 
rule  is  bottomed  upon  the  supposed  unity  of  management 
and  similarity  in  the  construction  of  engines,  and  has  been 
held  admissible  as  tending  to  prove  the  possibility  and  a 
consequent  probability  that  some  locomotive  caused  the  fire, 
and  as  tending  to  show  a  negligent  habit  of  the  officers  and 
agents  of  the  railroad  company.  This  was  the  reasoning  by 
the  Supreme  Court  of  the  United  States  in  Grand  Trunk 
R.  Co.  V.  Richardsofiy  91  U.  S.  454,  and  has  been  followed 
in  this  State.  Ciiy  of  Delphi  v.  Lowery,  74  Ind.  520,  39 
Am.  Rep.  98.  See,  also,  EvansvUUf  etc.y  R.  Co.  v*  Keithy 
8  Ind.  App.  57,  and  cases  cited. 

It  does  not  seem  to  us  that  the  rule  declared  in  fire  cases 
against  railroad  companies,  and  that  contended  for  by  appel- 
lee, are  at  all  parallel,  or  based  upon  the  same  principles. 
The  same  reasoning  will  not  apply,  for  the  reason  they  are 
not  founded  upon  the  same  basis.  The  difference  to  our 
minds  is  clear  and  marked.  In  the  class  of  railroad  cases 
referred  to,  tlie  company  owns  and  controls  the  right  of  way, 
and  is  charged  with  the  duty  of  keeping  and  maintaining 
such  right  of  way  in  a  reasonably  safe  condition.  It  also 
owns,  runs  and  operates  its  locomotives.  It  is  required,  in 
the  discharge  of  its  duty  to  the  public,  and  others,  to  use 
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machinery  of  approved  patterns  in  all  their  appointments, 
and  to  keep  the  same  in  reasonable  repair.  No  one  save  the 
servants  and  agents  of  the  company  has  any  control,  man- 
agement or  supervision  of  the  right  of  way,  its  locomotives, 
or  machinery.  Not  so  in  the  use  of  natural  gas.  In  the 
first  instance,  it  is  under  the  management  and  control  of  the 
company  that  furnishes  it  to  the  consumer.  The  company 
conducts  it  in  mains  and  branches  to  the  point  where  it  Is 
used,  and  to  that  point  it  has  absolute  control  of  .the  pressure 
and  supply.  For  one  consumer,  it  furnishes  a  certain 
"mixer"  of  a  given  capacity,  and  for  another,  a  "mixer"  of 
a  different  capacity.  In  each  instance  a  key  is  attached 
whereby  the  consumer  is  given  absolute  control  over  the  flow 
of  gas.  He  can  shut  it  off  entirely,  or  regulate  its  flow  and 
supply  at  will.  The  gas  used  by  the  consumer  is  used  upon 
his  own  premises,  and  aside  from  the  general  pressure  and 
supply  furnished  by  the  company,  the  company  has  no  more 
control  over  it  than  a  stranger.  At  any  time  a  stove  might 
become  overheated  by  turning  the  key  so  as  to  admit  of  the 
full  pressure  of  gas.  Another  fact,  to  which  we  can  not  close 
our  eyes,  because  it  is  one  of  common  knowledge  and  every 
day  experience,  is,  that  during  the  night,  when  many  gas 
fires  are  shut  off,  or  turned  down  low,  the  general  pressure 
increases.  Of  the  several  witnesses  who  were  permitted  to 
testify  to  the  condition  in  which  they  found  their  staves  on 
the  night  of  the  Slattery  fire,  in  no  one  instance  was  it  shown 
what  character  or  size  of  "mixer'*  was  used,  or  whether  the 
gas  was  turned  partially  off  by  their  respective  keys,  or 
whether  they  were  burning  the  full  volume  of  gas,  which 
would  flow  through  their  burners  uncontrolled  by  the  key,  or 
whether  their  connecting  or  distributing  pipes  were  the 
same,  etc.  The  mere  fact  that  other  stoves  in  other  parts  of 
the  city,  receiving  their  supply  of  gas  from  the  same  source, 
were  on  the  night  of  the  Slattery  fire,  red  hot  and  dangerous, 
cannot  be  legitimately  considered  as  having  any  bearing 
upon  the  question  we  are  considering,  at  least,  until  it  is  first 


MAY  TERM,  1899— Vol.  23.  305 

ji  I       I  II     ]  ^a  I    ■      I  -  -  I —  -  **-- 

Henry  v,  Moberlj. 

shown  that  the  conditions  were  the  same  as  those  of  the 
Slattery  stove.  This  exact  question  was  decided  by  this 
court  in  the  case  of  Washington  Township^  etc,  Co.  v.  Mc- 
Cormicky  19  Ind.  App.  663.  Kobinson,  J.,  wrote  the  opin- 
ion of  the  court  in  that  c^se,  in  which  he  collected  many 
authorities,  and  the  conclusion  reached  is  supported  by  all 
the  adjudicated  cases,  and  the  reasoning  is  so  clear  and 
strong  that  it  becomes  convincing.  We  cannot  add  any- 
thing to  what  was  there  said,  and  feel  fully  justified  and 
contented  by  citing  that  case  and  the  cases  therein  cited  as 
controlling  the  question  here  discussed. 

If  the  conditions  as  to  the  stoves  of  all  the  witnesses  were 
the  same  as  compared  to  the  stOve  of  Slattery,  i.  e.,  if  the 
"mixers"  were  the  same,  and  the  kevs  were  all  turned  so  as 
to  admit  of  the  same  supply  of  gas,  and  the  pipes  and  con- 
nections were  the  same,  then  a  different  question  would  be 
presented,  and  it  would  rest  upon  a  different  principle;  but 
that  question  is  not  before  us  for  decision,  and  we  express 
no  opinion.  Under  these  facts,  and  the  rules  of  evidence 
established  by  text  writers  and  the  authorities,  the  evidence 
complained  of  was  incompetent,  and  it  was  error  to  admit 
it.  Other  questions  are  discussed,  arising  under  the  motion 
for  a  new  trial,  but  under  the  conclusion  we  have  reached 
on  the  admission  of  the  evidence  discussed,  they  are  not 
likely  to  arise  again,  and  they  need  not  here  be  decided. 

For  the  error  pointed  out,  the  judgment  is  reversed,  with 
instructions  to  the  court  below  to  grant  appellant  a  new 
trial. 


Henry  v,  Moberly. 

[No.  2,274.    Filed  Nov.  1,  1898.     Rehearing  denied  Nov.  21,  1899.] 

Libel. — Privileged  Communication.  — Notice.— Complaint.  — Evidence, 
—In  an  action  for  Ubel,  based  upon  a  privileged  communication^  the 
burden  is  upon  plaintiff  to  aUege  and  prove  that  the  publicaCtion  was 
malicious  and  without  probable  cause,    pp,  Sll,  SIS, 
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LiBBL. — Malice,-^JBhndenee,— Privileged  CammttniocUion.— Where  an 
action  for  libel  is  based  upon  a  privileged  oommunicatioi&,  proof  of 
the  falsit J  of  the  charge  made  in  the  communication  is  not  of  itself 
sufficient  to  show  malice,    p.  SI6, 

Sajib. — Privileged  Communication. — FaUity  of  Charge. — ^To  entitle 
plaintiff  to  recover  in  an  action  for  libel,  based  upon  charges  made 
in  a  privileged  communication,  it  must  be  shown  that  the  charges 
were  false,  and  that  defendant  knew  them  to  be  false  at  the  time  he 
made  them.    pp.  S16-SIS. 

Baxe.— Damages. — ^Whereu  in  an  action  for  libel,  based  upon  a  com- 
munication made  bj  a  school  trustee  to  his  associates  protesting 
against  the  employment  of  plaintiff  as  teacher,  it  was  shown  that 
plaintiff  was  employed,  notwithstanding  such  protest,  and  without 
any  financial  loss,  and  that  the  charges  were  not  communicated  to 
any  other  persons,  she  was  not  entitled  to  more  than  nominal 
damages,    p,  S18. 

From  the  Clay  Circuit  Court.     Reversed. 

TF.  jB.  Harrisony  J.  C.  Robinsotiy  0.  A.  Knight,  WiUis 
Hicham  and  J.  A.  McNuity  for  appellant. 

/•  H.  FowleVy  L.  V*  Downey,  J.  R.  East  and  HoUiday  A 
Pyrd,  for  appellee. 

Wiley,  J. — ^In  June,  1889,  appellant  was  a  member  of 
the  board  of  school  trustees  of  the  town  of  Oogport,  and  was 
its  treasurer,  and  had  been  for  many  years  prior  thereto. 
Appellee  had  been  employed  by  said  school  trustees  as  a 
teacher  in  the  public  school  of  said  town,  and  did  teach 
therein  during  the  school  year  of  1888  and  1889. 

At  a  meeting  of  the  board  held  on  the  21st  day  of  June, 
1889,  called  specially  to  consider  the  application  of  appellee 
to  be  reemployed  for  the  next  ensuing  school  year  as  a 
teacher,  appellant,  as  a  member  of  said  board,  filed  a  written 
protest  against  so  employing  appellee.  The  majority  of  said 
board  refused  to  consider  the  objections  therein  urged  to  her 
employment,  and  did  favorably  consider  appellee's  applica- 
tion, and  did  contract  with  her  to  teach  in  said  school  for  the 
next  ensuing  year.  After  such  protest  was  filed,  and  appellee 
was  reemployed  as  indicated,  appellant  withdrew  the  protest 
filed  by  him,  and  locked  it  up  in  his  safe  until  he  was  re- 
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quired  by  the  court  to  produce  it  for  inspection.  Appellant 
did  not  publish  or  circulate  said  protest  in  any  way  other 
than  to  submit  it  to  said  school  trustees,  and  when  it  was 
submitted  no  one  was  present  but  the  three  members  of  said 
board.  It  appears  from  the  record  that  at  a  previous  meet- 
ing of  said  board,  appellant  stated  his  objections  to  the 
reemployment  of  appellee,  which  objections  were  stated 
orallv,  and  were  essentially  the  same  as  those  embraced  in 
the  written  protest  filed  June  21,  '89,  and,  at  the  request 
oi  the  other  two  members  of  the  said  board,  appellant  re- 
duced his  objections  to  writing. 

The  "protest",  as  it  is  designated  in  the  record,  is  quite 
lengthy,  but  as  only  a  certain  part  of  it  is  relied  upon  as 
libelous,  we  need  not  set  it  out  in  full  in  this  opinion.  It 
is  headed  as  follows:  "Qosport,  Ind.,  June  21,  1899. 
George  P.  Lee,  President,  A.  H.  Wampler,  Sec'y,  Gosport 
School  Board.  GeHtlemen:  I,  James  R.  Henry,  treasurer 
of  said  school  board,  submit  the  following  as  my  protest 
against  the  employment  of  Mary  Moberly  as  teacher  in 
Qosport  school  for  the  ensuing  year.*' 

In  this  protest  the  appellant  stated  seven  different  reaeoM 
why  he  objected  to' the  employment  of  appellee,  the  second 
of  which  is  as  follows:  "(2)  For  claiming  wages  not  due  her, 
and  in  making  statements,  which,  in  my  opinion,  she  knew 
to  be  false,  in  order  to  obtain  them." 

Upon  this  language  in  the  protest  appellee  sued  appellant 
for  libel,  and  charged  in  her  complaint  that  said  language 
was  uttered  and  published  by  filing  it  with  said  board,  etc. 
In  the  publication  of  these  words  the  complaint  avers  that 
they  were  false  and  libelous  and  without  probable  cause,  and 
in  the  language  of  the  complaint  "Thereby  charging  and 
intending  to  charge  that  said  plaintiff  [appellee]  *  *  * 
had  wilfully  and  corruptly  lied  concerning  the  amount  of 
money  due  her,  and  that  she  was  a  liar." 

The  cause  was  put  at  issue  by  an  answer  admitting  the 
publication  of  the  words  charged,  but  averring  that  they 
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were  true,  and  reply  in  general  denial.  In  other  words  the 
answer  was  a  justification.  Appellant's  motions  for  judg- 
ment in  his  favor  on  the  special  verdict,  that  the  court  render 
judgment  in  favor  of  appellee  for  nominal  damages  only; 
and  for  a  new  trial,  were  respectively  overruled,  and  proper 
exceptions  reserved. 

The  assignment  of  errors  challenges  these  several  rulings, 
also  the  overruling  of  appellant's  demurrer  to  the  complaint 
and  the  sufficiency  of  the  complaint. 

This  is  the  second  appeal  in  this  case.  See  Henry  v. 
Moberlj/y  6  Ind.  App.  490.  In  the  former  appeal  this  court 
held  that  the  communication  or  the  "protest"  sued  upon 
was  privileged.  In  the  former  appeal  the  judgment  was 
reversed  because  of  the  insufficiency  of  the  complaint.  The 
complaint  was  then  amended,  and  appellant  again  urges  that 
it  is  still  insufficient;  but  upon  a  careful  examination  of  the 
opinion  upon  the  former  appeal,  we  thinS  that  the  objections 
urged  against  the  complaint  are  obviated  by  the  amend- 
ments, and  substantially  conform  to  the  rule  announced 
therein.  Hence  the  rule  applies  that  the  law  as  declared  in 
the  former  appeal  is  the  law  of  the  case  in  a  subsequent 
appeal.  There  was  no  error  in  overruling  the  demurrer  to 
the  amended  complaint. 

The  other  alleged  errors  may  be  considered  together. 
Before  further  discussing  the  questions  involved,  we  deeni 
it  proper  to  state  in  narrative  form  the  material  facts  as 
shown  by  the  special  verdict.  The  jury  found  that  appellee 
was  a  school  teacher;  that  she  had  taught  in  the  public 
schools  of  the  town  of  Gosport  for  the  two  school  years 
immediately  preceding  June  20,  1889;  that  she  was  duly 
licensed  to  teach  the  ensuing  year;  that  the  school  board 
of  said  town  was  composed  of  George  P.  Lee,  A.  H.  Wamp- 
ler,  and  appellant;  that  Lee  was  president,  Wampler  sec- 
retary, and  appellant  treasurer  of  said  board;  that  on  the 
evening  of  June  20,  1889,  a  majority  of  said  board  voted  to 
employ  appellee  as  such  teacher  for  the  ensuing  year;  that 
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appellant  voted  for  another  person  for  the  same  position; 
that  at  said  meeting  appellant  stated  orally  to  said  board 
his  objections  to  the  employment  of  appellee;  that  thereupon 
Wampler  and  Lee  requested  appellant  to  put  his  objections 
in  writing  and  present  the  same  at  a  subsequent  meeting; 
that  appellant  agreed  to  do  so,  and  a  meeting  of  said  board 
was  called  to  meet  at  the  residence  of  Wampler  the  following 
day  at  1  o'clock  p.  m.  to  receive  and  consider  the  same;  that 
said  board  did  meet  at  the  time  and  place  designated,  in  the  ' 
parlor  of  the  residence  of  said  Wampler;  that  at  said  meet- 
ing there  were  no  pei-sons  present  but  the  members  of  said 
board;  that  when  said  meeting  was  called  to  order,  appellant 
presented  his  objections  in  writing;  that  one  of  the  members 
read  the  same  to  the  other  members  of  said  board;  that  the 
second  specification  of  said  protest  was  as  follows:  "For 
claiming  wages  not  due  her,  and  making  statements  she  knew 
to  be  false,  in  order  to  obtain  them" ;  that  by  the  use  of  such 
words  appellant  intended  to  charge  that  appellee  wilfully 
and  comiptly  lied;  that  he  thus  intended  to  charge  that 
appellant  was  a  liar;  that  said  language  so  written  and  pub- 
lished was  to  gratify  a  feeling  of  personal  ill-will  and 
revenge  entertained  by  appellant  toward  appellee;  that  he 
wrote  and  published  said  language  with  a  corrupt  motive  to 
injure  the  good  name  of  appellee;  that  he  did  so  in  bad 
faith;  that  he  knew  it  was  untrue;  that  the  words  were  writ- 
ten and  published  maliciously  to  injure  the  appellee;  that  the 
said  language  was  without  probable  cause;  that  appellant 
did  not  ask  or  claim  of  said  board  more  money  than  was  due 
to  her;  that  at  the  end  of  the  school  year  1888-9,  there  was 
due  her  $85,  which  appellant  paid  to  her  on  or  about  May 
20,  1889;  that  for  teaching  in  said  school,  she  was  to  receive 
$35  per  month;  that  the  language  sued  on,  and  contained  in 
the  statement  filed  with  said  board,  was  written  by  appellant 
for  the  purpose  of  reading  to  Lee  and  Wampler,  as  members 
of  said  board;  that  June  21,  1889,  had  been  fixed  for  finally 
hearing  and  determining  appellee's  application  to  teach  in 
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the  Gosport  schools;  that  said  meeting  was  called  for  the 
express  purpose  of  enabling  the  appellant  to  file  a  written 
statement  of  his  reasons  and  objections  against  the  further 
employment  of  appellee,  and  for  the  purpose  of  considering 
the  objections  by  appellant;  that  the  only  publication  of 
said  objections  by  appellant  was  made  to  said  Lee  and 
Wampler,  while  said  school  board  was  in  session  considering 
said  application ;  that  the  sole  purpose  of  appellant  in  prepar- 
ing and  publishing  the  language  sued  on  was  to  make  known 
to  the  other  members  of  said  board  his  objections  to  the  fit- 
ness of  appellee  so  to  teach  and  to  prevent  her  further  em- 
ployment; that  <Miid  "protest**  was  prepared  by  appellant  as 
a  member  of  said  school  board,  and  by  him  delivered  to 
Lee  and  Wampler,  the  other  two  members  of  the  board, 
while  said  board  was  convened,  as  his  protest  against  the 
further  employment  of  appellee  as  a  teacher  in  said  school; 
that  the  three  members  of  said  board  were  the  only  persona 
who  saw  or  heard  said  instrument  when  it  was  so  read  and 
published;  that  before  said  meeting  at  which  said  protest 
was  read,  Lee  and  Wampler  had  been  fully  informed  as  to 
the  contents  of  the  charge  sued  on;  that  as  soon  as  said 
**protest"  was  so  read  and  published,  the  said  Lee  and  Wamp- 
ler at  once  decided  that  said  charge  did  not  contain  anything 
that  affected  the  character  or  fitness  of  appellee  to  teach 
in  said  schools,  and  did  then  and  there  employ  her  to  teach 
for  the  ensuing  year;  that  they  placed  her  in  said  school 
at  the  beginning  of  the  following  school  year;  that  the 
language  complained  of  was  written  and  published  in  refer- 
ence  to  the  matter  of  apx>ellee's  knowledge,  and  the  claims 
made  by  her  in  reference  to  the  amount  of  wages  claimed 
by  her  to  be  due  her  at  the  time  of  her  settlement  with  appel- 
lant as  treasurer,  at  the  end  of  the  school  year  of  1888-9 ;  that 
immediately  after  said  protest  had  been  published  as  afore- 
said, appellant  took  the  same  into  his  possession,  locked  it 
up  in  a  safe  in  his  bank,  where  it  remained  until  after  this 
action  was  commenced,  when  it  was  produced  by  order  of 
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court,  and  no  other  person  or  persons  ever  saw  it;  that  when 
appellee  made  her  final  settlement  with  appellant  for  her 
salary  on  or  about  May  20,  1889,  she  did  not  claim  or  assert 
that  slie  was  to  receive  more  than  $35  per  month;  and  that 
the  instrument  containing  the  language  sued  on  was  pre- 
pared and  published  at  the  request  of  Lee  and  "Wampler, 
as  members  of  said  board.  • 

It  is  proper  to  say  here  that  the  complaint  does  not  state 
any  facts  that  would  entitle  appellee  to  special  damages,  and 
hence  her  right  to  recover  must  rest  upon  the  general  aver- 
ments of  her  complaint,  and  the  facts  found  by  the  jury,  if 
such  facts  are  within  the  issues  and  shown  bv  the  evidence. 

The  language  which  appellee  has  made  the  basis  of  her 
action  is  not  libelous  per  5C,  and  only  becomes  so  by  reason 
of  the  innuendo  charged.  It  having  been  held  in  the  former 
appeal,  and  we  think  correctly  so,  that  the  occasion  upon 
which  the  language  was  published  was  one  of  qualified 
privilege,  it  follows,  under  the  great  weight  of  authorities, 
that  it  was  necessary  for  appellee  to  allege  and  prove  that 
the  publication  v/as  malicious  and  without  probable  cause, 
to  entitle  her  to  recover.  Upon  this  proposition  we  cite, 
without  quoting,  the  case  of  Henry  v.  Moberly^  6  Ind.  App. 
490,  where  in  an  exhaustive  opinion  many  authorities  are 
collected,  and  the  subject  ably  discussed.  To  better  undei^ 
stand  the  merits  of  the  controversy  here  presented,  we  deem 
it  necessary  to  state  some  facts  disclosed  by  the  evidence 
which  do  not  clearly  appear  from  the  special  verdict. 

The  language  used  in  the  protest,  whioK  appellee  has 
singled  out  as  her  cause  of  action,  as  claimed  by  appellant, 
had  its  origin  in  an  alleged  conversation  between  appellant 
and  appellee  at  the  former's  bank,  when  she  called  on  him 
for  a  final  settlement  of  her  salary  at  the  close  of  the  school 
year  1888-9.  Appellant  testified  that  appellee  came  to  his 
bank  to  have  a  settlement;  that  he  looked  over  her  account 
and  told  her  there  was  $85  due  her;  that  she  emphatically 
said  "that  is  not  right;"  that  he  said  to  her  that  he  thought 
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he  had  kept  the  bookf^  right;  that  he  got  her  former  receipts 
and  figured  the  amount  she  had  already  received  and 
showed  her  that  it  was  $196;  that  he  put  down  $35  and 
multiplied  it  by  eight;  that  she  then  said  '^$35  is  not  right; 
I  am  entitled  to  have  more  than  $35.  I  am  to  have  as  much 
as  the  other  teachers;"  that  he  then  said  to  her  that  she  had 
been  employed  for  $35  per  month  and  that  that  was  all 
he  was  authorized  to  pay  her;  that  if  she  was  to  get  any 
more  she  would  have  to  see  the  other  trustees,  and  if  they 
would  allow  her  more,  he  would  pay  it;  that  she  said  she 
would  go  to  see  the  other  trustees,  and  he  told  her  that  was 
all  right.  He  further  testified  that  he  asked  her  if  she 
wonld  take  the  $85  then  or  wait  till  she  saw  the  other  trus- 
tees, and  that  she  said  ^^no  I  will  take  it  now.^'  He  also 
testified  that  at  the  time  she  was  angry  and  excited  and 
as  she  went  out  she  said  it  was  not  right.  As  to  this  part  of 
appellant's  evidence  he  was  corroborated  in  every  material 
fact  by  another  witness  who  heard  the  conversation  between 
appellant  and  appellee,  and  saw  her  conduct  and  actions.  * 

Appellee  was  a  witness  in  her  own  behalf,  and  was  asked 
this  question:  "Now,  Miss  Moberly,  will  you  tell  this  juiy 
what  you  said  and  what  Mr.  Henry  said  to  you  at  that 
time?"  To  which  she  answered:  "I  went  in  to  draw  my 
money.  I  said  I  came  down  to  draw  my  money.  He  got  the 
books  and  came  out,  and  I  said  how  much  is  coming  to  me? 
He  figured  there  a  little  while,  and  he  said  there  was  $85 
due  me.  After  he  figured  there  a  short  time,  I  said  to  him, 
how  much  are  you  giving  me  anyway,  and  he  said  $35. 
Then  I  said  why  is  it  that  you  can't  give  me  as  much  as  the 
other  teachers.  I  didn't  tell  him  I  wanted  more,  or  any 
thing  of  the  kind,  I  just  said  why  is  it  that  you  haven't  given 
me  as  much  as  the  other  teachers." 

"We  do  not  set  out  this  evidence  for  the  purpose  of  criti- 
cising the  jury  in  its  findings  in  regard  to  what  did  actually 
take  place,  or  what  was  said  between  appellant  and  appellee, 
but  to  show  the  ground  of  the  charge  of  which  she  com- 
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plains,  that  appellant  accused  her  of  claiming  more  than  was 
due  her  and  making  statements  which  she  knew  to  be  false 
to  obtain  it.  We  might  properly  say  here,  that  all  the  other 
teachers  were  receiving  larger  salaries  than  appellee,  which 
she  knew,  and  that  she  was  to  receive  $35  per  month,  and 
no  more,  which  fact  she  knew  when  she  made  her  final 
settlement  with  appellant. 

Becnrring  again  to  the  question  of  the  language  sued  on 
as  being  privileged,  we  desire  to  submit  some  additional 
observations  and  cite  some  authorities  bearing  upon  it.  The 
general  rule  prevails  that  where  a  publication  is  libelous 
per  ^Cy  malice  is  presumed,  and  proof  of  it  is  not  necessary 
to  entitle  plaintiff  to  recover.  Sharpe  v.  Larson^  67  Minn. 
428,  70  N.  W.  554;  Nolte  v.  Herter^  65  111.  App.  430; 
Owen  V.  Dewey y  107  Mich.  67,  65  N.  W.  8;  Youmans  v. 
Painey  86  Hun,  479;  Dixon  v.  AlleUy  69  Cal.  527;  Thomp- 
son V.  Powningy  15  Nev.  195;  Gaul  v.  Flemingy  10  Ind. 
258;  Hudson  v.  Oamevy  22  Mo.  428;  Mousler  v.  Hard- 
ingy  83  Ind.  176;  Byrket  v.  MorwhoUy  7  Blackf.  83,  41 
Am.  Dec.  212;  Mitchell  v.  Milhollandy  106  III.  175;  Simr 
mens  V.  Holster y  13  Minn.  249. 

But  when  the  publication  is  not  libelous  per  sc,  the  burden 
shifts,  and  the  plaintiff  must  prove  malice.  In  such  case 
there  is  no  presumption  of  malice,  and  a  recovery  can  not 
be  had  unless  malice  is  proved.  And  especially  is  this  rule 
applicable  where  the  publication  is  privileged.  This  is  the 
rule,  and  so  held  both  in  England  and  in  this  country  by 
an  tmbroken  line  of  authorities.  In  a  recent  case  in  Eng^ 
land  it  was  held  that  in  an  action  for  libel,  if  the  libel  was 
published  on  a  privileged  occasion,  there  must  be  proof  of 
actual  malice,  and  in  the  absence  of  such  proof,  the  defend- 
ant was  entitled  to  judgment.  Nevill  v.  Insurance  Co.,  2 
Q.  B.  (1895)  156,  14  Eeports  Q.  B.  App.  587. 

In  Maine  it  was  held  that  where  the  matter  complained 
of  is  privileged,  the  burden  of  proving  malice  was  upon  the 
plaintiff,  and  that  the  defendant  cannot  be  called  upon  to 
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show  that  he  was  not  actuated  by  malice,  until  some  evi- 
dence of  malice  towards  the  plaintiff,  more  than  a  mere 
scintilla,  has  been  adduced  by  the  plaintiff.  Bearce  v.  BasSy 
88  Me.  521. 

In  New  York  it  was  held  that  a  publication  being  privi- 
leged, the  plaintiff  has  the  burden  of  proving  malice.  You- 
mans  v.  Painey  86  Hun,  479. 

And  in  an  action  for  slander,  where  the  rule  is  the  same, 
where  the  words  spoken  were  presumptively  privileged,  the 
burden  is  upon  the  plaintiff  to  prove  that  they  were  mali- 
ciously spoken.  See,  also,  Green  v.  Meyer,  44  N.  Y.  Supp. 
81;  Henry  v.  Moberly,  6  Ind.  App.  490. 

The  jury  did  find  that  the  publication  by  appellant  of  the 
language  complained  of  was  malicious,  and  if  we  were  to 
be  guided  and  controlled  by  such  finding  regardless  of  evi- 
dence, it  would  be  the  end  of  the  controversy  upon  this 
question.  We  have,  however,  examined  with  minuteness 
and  care  every  word  of  the  evidence,  and  fail  to  find  a  single 
fact  or  item  of  evidence  which  in  the  remotest  degree 
shows  malice  on  the  part  of  appellant.  The  evidence  of  both 
appellant  and  appellee  shows  that  prior  to  the  alleged  libel 
they  were  on  friendly  terms;  that  there  had  never  been  any 
trouble  between  them;  that  when  appellant,  as  a  member  of 
the  school  board,  visited  the  school,  he  visited  the  room,  and 
grade  over  which  appellee  had  control;  that  when  they 
met  each  other  they  exchanged  the  conmion  courtesies  of 
such  occasions.  There  is  not  a  word  of  evidence  in  the 
record  showing  that  appellant  had  previously  said  or  written 
anything  derogatory  to  the  good  name  and  fame  of  appellee. 
As  we  have  already  said,  the  publication  of  the  language 
relied  upon  was  not  libelous  per  sey  and  as  the  publication 
was  privileged,  there  was  no  inference  or  presumption  of 
malice,  but  the  appellee  was  bound  to  prov^  it  to  sustain 
her  right  of  action. 

While  it  is  true  that  the  jury  found  that  malice  existed, 
yet  there  was  no  evidence  from  which  siich  fact  could  pos- 
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sibly  have  been  found,  and' we  must  conclude  that  it  was 
found  from  mere  inference  or  presumption.  This  being  true 
the  verdict  cannot  stand. 

In  a  well  considered  case  in  Kansas,  where  the'  complaint 
alleged  that  the  defendant  published  a  false  and  malicious 
libel  concerning  the  plaintiff,  setting  out  the  publication 
complained  of,  from  which  it  appeared  to  be  prima  facie 
privileged,  as  a  report  to  a  Grand  Lodge  of  Odd  Fellows 
justifying  a  subordinate  lodge  in  expelling  a  member  for 
perjury,  it  was  held  that  the  burden  of  proof  upon  the 
trial  as  to  whether  the  defendant  was  actuated  by  malice 
was  upon  the  plaintiff,  and  that  if  the  plaintiff  gave  no 
evidence  of  express  malice,  under  the  allegations  of  the  com- 
plaint the  defendant  was  entitled  to  a  verdict.  Kirkpat- 
rich  V.  Eagle  Lodge^  26  Kan.  384.  See,  also,  Marks  v. 
Bakery  28  Minn.  162;  Laihrop  v.  jffyde,  25  Wend.  (N.  T.), 
448;  Fawles  v.  Bowen,  30  N".  Y.  20. 

In  Ohio  it  was  held  that  even  a  citizen  not  only  had  the 
right,  but  that  it  is  his  duty  as  a  citizen  to  communicate 
to  the  appointing  power  whatever  he  knows  for  good  or  ill 
concerning  one  who  is  an  applicant  for  a  teacher:  and  that 
when  <mch  communication  is  made  in  good  faith,  the'citizen 
is  protected,  even  though  the  statements  contained  in  the 
communication  be  not  true.  Nolan  v.  Kane^  13  Ohio  C. 
Ct.  485. 

How  much  more  forcibly  the  rule  should  apply  if  the 
commum'cation  is  made  by  a  member  of  the  appointing^ 
power  to  associate  members  thereof,  and  especially  when 
such  communication  is  made  at  the  request  of  such  associate 
members.  Here  we  have  a  member  .of  a  school  boards 
having,  as  we  must  presume,  the  good  of  the  schools  in  view, 
protesting  to  his  associate  members  of  the  board  against  the 
employment  of  a  teacher,  giving  his  reasons  in  writing  why 
he  objects  to  her  further  employment,  and  the  only  publica- 
tion of  his  protest  was  the  reading  of  it  on  a  privileged  occa* 
sion  at  a  special  meeting  of  the  board  called  for  that  pur- 
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pose,  with  no  one  present  but'  the  members  of  the  board. 
There  is  not  a  word  of  evidence,  or  a  circumstance  disclosed 
by  the  entire  recoi*d,  that  appellant  acted  with  malice,  nor 
is  there  anything  to  show  that  he  did  not  act  in  good  faith. 

In  the  ca^e  before  us  the  jury  found  that  the  charge  made 
by  appellant  was  false.  This  finding  was  made  upon  the 
uncorroborated  evidence  of  the  appellee  as  against  the  evi- 
dence of  appellant  corroborated  by  the  evidence  of  a  disin- 
terested witness.  The  jury  being  the  exclusive  judges  of  the 
evidence  and  credibility  of  the  witnesses,  both  the  trial  and 
this  court  are  bound  by  their  finding.  But  to  prove  malice, 
the  onus  being  on  plaintiff,  she  would  be  bound  to  prove 
not  only  the  falsity  of  the  charge,  but  to  go  further  and 
prove  that  the  qualified  privileged  commimication  waa  mali- 
ciously published.  While  proof  of  the  falsity  of  the  charge 
may  be  considered  as  tending  to  prove  malice,  yet  the 
unbroken  line  of  authorities  hold  that  such  evidence  is  not 
in  itself  sufficient  for  that  purpose. 

What  we  consider  a  leading  case  upon  this  question  is 
Laing  v.  Nelson^  40  Neb.  252,  58  N.  W.  846,  wbere  many 
authorities  are  collected  and  reviewed,  and  the  subject  is 
carefully  and  ably  considered.  With  one  quotation  from 
that  case,  we  dismiss  the  subject  without  further  comment. 
The  court  said :  ^'TTpon  a  review  of  the  decisions  we  think 
the  proper  rule  to  be  that,  while  the  plaintiff  might  rely 
upon  the  prefmmption  of  the  falsity  of  the  charges  made 
against  him,  he  is  not  required  to  do  so,  but  may  introduce 
affirmative  evidence  of  such  falsitv  in  cases  where  malice 
must  be  expressly  shown,  as  a  step  in  the  proof  of  malice; 
but  that  the  falsity  of  the  charge  is  not  in  itself  sufficient  to 
establish  malice,  and  only  becomes  sufficient  when  coupled 
with  evidence  tending  to  show  that  the  plaintiff  made  the 
charges  knowing  them  to  be  false,  or  with  other  evidence 
tending  to  show  malice.'* 

We  next  remark,  that  there  is  no  finding  by  the  jury 
that  the  appellant  knew  at  the  time  he  made  the  charges 
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that  thej  were  false,  and  tliis,  under  the  authorities,  is 
essential. 

The  verdict  being  silent  upon  this  important  fact  is  equiv- 
alent to  a  finding  upon  the  question  favorable  to  the  appel- 
lant. We  need  not  cite  authorities  in  support  of  a  propo- 
sition so  familiar,  and  one  which  has  so  often  been  decided 
by  the  Supreme  and  this  Court. 

The  damages  claimed  by  appellee  for  the  alleged  libel  is 
for  the  injury  she  sustained  to  her  reputation  by  its  publica- 
tion to  two  members  of  the  school  board,  by  the  appellant, 
who  was  their  associate  in  ofRce.  They  were  all  engaged  in 
the  same  public  service.  It  is  not  claimed  that  any  one  else 
ever  heard  of  the  charge  after  its  publication  at  said  meeting, 
through  appellant,  and  its  publication  thereafter,  if  at  all, 
by  any  person  other  than  appellant,  could  not  make  appel- 
lant liable.  It  is  not  even  claimed  that  its  publication 
resulted  in  loss  of  employment  or  any  financial  loss.  There 
is  no  finding  by  the  jury  that  she  sustained  any  financial 
loss.  ^ 

It  abundantly  appears  that  Lee  and  Wampler  both 
requested  appellant  to  reduce  his  charge  to  writing  for  the 
purpose  of  having  it  published  to  them  in  their  official 
capacity,  and  not  in  their  individual  capacity,  and  that  it 
was  to  be  published  to  them  the  following  day  at  a  special 
meeting  of  the  school  board  for  that  express  purpose.  This 
publication  was  made  at  a  time  while  the  board  was  further 
considering  appellee's  application  for  employment. 

The  jury  found  that  appellant  filed  the  protest  for  the  sole 
and  only  purpose  of  preventing  appellee's  further  employ- 
ment, and  that  notwithstanding  the  protest,  the  other  two 
members  of  the  board,  after  reading  the  same,  decided  in 
appellee's  favor,  on  the  ground  that  in  their  judgment  the 
"protest"  contained  nothing  which  aflfected  appellee's  chajv 
acter  or  fitness  to  teach  the  school.  Both  the  evidence  and 
the  verdict  show  that  Lee  and  Wampler  knew  every  fact 
stated  in  the  protest,  long  before  it  was  presented  to  them 
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in  writing,  and  therefore  it  did  not  convey  to  them  any  new 
or  additional  information. 

Looking  to  the  evidence,  we  find  that,  as  soon  as  it  was 
read,  "Lee  remarked  that  he  saw  nothing  in  that  protest  to 
change  his  mind,  and  Mr.  Wampler  sanctioned  him  by  say- 
ing that  that  was  his  view  of  it  exactly,  and  they  said  Hiss 
Moberly  would  remain  in  the  school." 

It  looks  to  ns  that  if  her  character  or  fitness  as  a  teacher 
were  not  injured  or  affected  in  the  minds  of  Lee  and  Wamp- 
ler, the  only  persons  to  whom  the  protest  was  addressed,  or 
in  whose  presence  it  was  published,  she  wa3  not  injured  in 
her  reputation  or  character.  The  attempt  of  the  appellant 
to  prevent  the  further  employment  of  appellee  was  futile, 
and  the  finding  of  the  jury  that  his  sole  object  was  to  pre- 
vent such  employment,  and  that  she  was  immediately 
employed,  controvert  the  idea  that  she  was  thereby  injured. 
In  fact  the  jury  affirmatively  find  that  she  did  not  suffer 
injury  by  finding  that  she  was  reemployed.  By  the  publi- 
cation of  the^language  charged,  appellee  could  not  have  been 
brought  into  public  scorn,  contempt,  or  ridicule,  because  the 
alleged  libel  was  not  given  to  the  public,  nor  could  her 
reputation  have  been  injured  thereby  under  the  facts  aa 
found  in  this  case. 

This  being  a  privileged  communication,  appellee  was  not 
entitled  to  recover  damages  for  wounded  feelings,  distress 
of  mind,  humiliation,  etc. 

Taking  the  verdict  as  a  whole,  it  is  not  sufficient  to  sup- 
port a  judgment  for  appellee  for  more  than  nominal  dam- 
ages at  least,  because  there  is  no  finding  tfiat  she  was  injured 
by  the  publication,  while  it  affirmatively  appears  that  she 
was  not  injured.  We  feel,  however,  that  the  ends  of  justice 
will  be  best  subserved  by  a  new  trial. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
grant  a  new  trial.  Comstock  and  Robinson,  J  J.,  concur  in 
the  conclusion.     Black,  J.,  dissents. 
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Consolidated  Stone  Company  v.  Bedmon. 

[No.  2,783.    Filed  November  22.  1899.] 

Master  Ain>  Sebyaivt. — Negligence, — Complaint — A  oomplamt  alleg- 
ing that  plaintiff  was  employed  by  defendant  to  perform  a  certain 
service  which  was  unattended  by  danger,  and  that  while  so  em- 
ployed he  was  ordered  by  defendant  to  perform  another  and  differ- 
ent service,  in  which  he  was  inexperienced,  which  was  attended  by 
great  peril,  and  that  defendant  carelessly  and  negligently  failed  to 
instruct  him  or  warn  him  of  such  danger,  and  that  such  danger  was 
not  apparent  to  an  inexperienced  person,  states  a  cause  of  action, 
and  does  not  show  that  the  servant  assumed  the  risk  incident  to  the 
employment,   pp,  319^23, 

Special  Finding. —WTien  in  Conflict  with  Oeneral  Verdict-^Master 
and  Servant — ^Where,  in  an  action  for  damages  for  personal  injuries 
received  by  plaintiff  while  employed  in  a  quarry,  the  complaint  al- 
leged that  plaintiff  was  employed  to  do  special  work  as  a  wheeler, 
which  was  not  dangerous,  and  that  he  was  ordered  to  leave  his  said 
employment  and  work  upon  a  channeling  machine,  which  was 
dangerous,  without  any  warning  of  the  danger,  a  special  finding  that 
plaintiff  was  employed  to  do  general  work  is  in  conflict  with  a  gen- 
eral verdict  for  plaintiff,  under  the  allegations  of  the  complaint,  and 
precludes  a  recovery,    pp.  SfS-S29, 

Frpm  the  Lawrence  Circuit  Court.     Reversed. 

M.  F.  Dunny  for  appellant. 

J^  R.  East  and  T,  J.  BrookSy  for  appellee. 

Wiley,  J. — Appellant  is  a  corporation  and  owns  and 
operates  a  ^tone  quarry.  Appellee  was  an  employe,  and 
while  80  engaged  was  injured  by  appellant's  alleged  negli- 
gence.   This  action  was  to  recover  damages  for  such  injury. 

The  complaint  is  in  five  paragraphs,  and  each  paragraph 
is  voluminous.  In  the  first  paragraph  it  is  averred  that 
appellee  was  employed  specially  as  a  "wheeler*',  whose  duty 
it  was  to  wheel  stone,  dirt,  and  rubbish  in  stripping  the  same 
off  of  the  ledges  of  stone;  that  in  the  discharge  of  the  duties 
of  his  employment,  he  was  free  from  danger;  that  he 
received  $1.25  per  day;  that  in  taking  out  stone  appellant 
used  what  is  known  as  a  channeler,  which  was  a  heavy 
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machine  run  by  steam  power;  that  by  means  of  drills  work- 
ing up  and  down,  it  cut  grooves  in  stone  to  the  depth  of  four 
or  five  feet;  that  the  drills,  weighing  six  hundred  pounds, 
were  set  in  the  machine  by  means  of  a  chain  and  pulley  at 
the  top,  and  to  adjust  such  drills  safely,  it  was  necessary  to 
elevate  them  by  means  of  a  crank,  while  another  person  goes 
on  top  of  the  machine,  adjusts  the  chain  on  a  pulley,  and 
then  by  reversing  the  crank  the  drills  are  let  down  into  the 
groove,  and  to  do  such  work  of  adjusting  on  top  of  such 
machine  requires  the  service  of  some  one  familiar  with  the 
running  and  adjusting  of  the  different  parts  of  the  machiu- 
ery.  That  appelknt  was  wholly  imacquainted  and  ignorant 
of  the  manner  of  adjusting  such  drills  on  the  top  of  said 
channeler,  and  did  not  know  of  the  dangers  incident  thereto; 
that  he  was  without  experience  in  such  matters,  had  never 
had  any  opportunity  of  examining  or  seeing  how  such  mat- 
ters were  done,  nor  in  what  place  to  put  his  hands  to  keep 
them  free  from  danger;  that  he  had  never  been  instructed 
in  such  work;  that  he  was  wholly  without  experience,  and 
that  appellant  knew  said  fact.  That  while  engaged  in  the 
work  for  which  he  was  employed,  he  was  *^by  the  defendant^ 
its  agents  and  servants  in  charge  of  said  quarry,  ordered 
and  directed  to  leave  his  said  employment,  and  to  go  and 
work  upon  said  channeling  machine  and  to  obey  the  orders 
of  the  ohanneler  in  charge  of  such  machine,  but  that  in 
giving  said  order,  the  defendant  and  its  agents  in  charge  of 
said  quarry  and  machinery,  carelessly  and  negligently  failed 
in  any  manner  to  instruct  the  plaintiff  as  to  the  dangers  of 
the  new  situation  in  working  on  said  channeler  and  in 
adjusting  the  drills  thereof  in  order  to  perform  the  work 
required  of  him,  and  until  up  to  the  time  of  his  injuries  *  *  * 
the  said  defendant  had  wholly  failed  in  any  manner  to  give 
him  any  instruction  whatever  or  to  explain  in  any  manner 
the  dangers  attending  upon  such  duties."  That  under  his 
new  duties,  it  became  necessary  for  him,  without  direct 
orders  from  any  one,  and  without  such  orders  he  did  go  upon 
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the  top  of  said  machine  and  fasten  or  adjust  such  drills  pre- 
paratory to  letting  them  down  into  the  grooves;  that  he  fast- 
ened the  chain  upon  the  pulley  with  his  left  hand  and 
held  himself  upon  the  machine  with  his  right  hand;  that 
by  reason  of  his  ignorance  of  such  work  and  the  danger 
incident  thereto,  he  placed  his  right  hand  in  such  a  position 
on  the  top  of  the  channeler,  that  should  the  drills  suddenly 
fall,  the  chain  holding  them  would  fall  on  his  right  arm, 
and  had  his  arm  in  such  position  for  one  second  only; 
that  there  was  nothing  in  the  appearance  of  such  ehan- 
neler,  machinery,  etc.,  indicating  such  drills  would  sud- 
denly fall;  that  he  used  his  eyesight,  mind,  and  other 
faculties  to  determine  if  there  was  any  danger;  that  he 
could  see  no  danger;  that  he  used  great  care  and  caution  in 
performing  his  duties,  notwithstanding  which  the  drill  and 
chain  attached  thereto  suddenly  and  instantly  fell,  caught 
his  right  arm,  mashed  and  mangled  it,  so  that  it  had  to  be 
amputated,  etc.  This  paragraph  concludes  as  follows:  ''AH 
of  which  injuries  he  says  he  received  on  account  of  the  sole 
negligence  of  the  defendant  in  its  ordering  plaintiff  from  a 
safe  place  to  one  of  extra  hazard,  the  work  and  duties 
required  in  adjusting  such  drills  being  unsafe  and  dangerous 
to  him  without  experience,  and  in  its  negligent  failure  to 
warn,  instruct,  or  explain  to  plaintiff  the  dangers  of  operat- 
ing such  channeler.  and  the  drills  thereon."  There  is  also 
the  necessary  averment  that  appellee  was  without  fault  or 
negligence. 

The  second  paragraph  has  all  the  averments  of  the  first, 
and  contains  the  additional  averments  that  the  appellant 
negligently  failed  to  furnish  a  sufficient  number  of  servants 
properly  and  safely  to  run  the  channeling  machine. 

The  third  paragraph  is  substantially  like  the  second, 
except  that  it  charges  that  appellant's  servants  in  charge  of 
the  machine  were  incompetent,  and  known  to  be  such  by 
appellant;  that  such  facts  were  unknown  to  appellee,  and 
that  he  was  ordered  to  go  upon  the  machine  to  adjust  the 
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drills,  etc.,  by  one  Mitchell,  who  was  in  charge  thereof,  and 
that  said  Mitchell  struck  the  drills  with  a  hammer  while 
appellee  was  so  adjusting  the  drills^  when  the  chain  fell  and 
caught  his  arm. 

The  fourth  paragraph  differs  from  the  third  in  that  it  is 
there  averred  that  the  channeling  machine  was  defective, 
hoth  as  to  its  cogs  and  pulleys;  that  appellant  knew  said 
fact  and  that  appellee  was  ignorant  thereof. 

The  fifth  paragraph  states  in  substance  the  same  facts 
as  to  the  alleged  negligence  of  appellant,  appellee's  freedom 
from  negligence,  and  that  the  channeling  machine  was  in 
charge  of  one  Mitchell,  whose  orders  appellee  was  bound 
to  obey.  It  was  the  intention  of  the  pleader  to  state  facts 
which  would  bring  this  paragraph  within  the  provisions  of 
the  act  approved  March  4,  1893,  commonly  known  as  the 
employers'  liability  act. 

The  trial  court  overruled  a  demurrer  to  each  of  these 
paragraphs,  and  appellant  excepted.  The  cause  was  put  at 
issue  by  answer  in  denial.  Trial  by  jury  resulted  in  a  gen- 
eral verdict  for  appellee  for  $2,000.  With  the  general 
verdict  the  jury  returned  special  findings  of  fact  by  way  of 
answers  to  interrogatories  submitted  to  them.  The  appel- 
lant moved  for  judgment  in  its  favor  on  the  facts  specially 
found;  also  moved  in  arrest  of  judgment  and  for  a  new  trial. 
Each  of  these  motions  was  overruled,,  and  appellant  lias 
assigned  all  of  said  adverse  rulings  as  error. 

The  learned  counsel  for  appellant  has  spent  much  time 
in  discussing  the  sufficiency  of  each  paragraph  of  complaint, 
but  has  failed  to  cite  any  authorities  in  support  of  his  argu- 
ment. To  take  up  and  discuss  seriatim  the  many  questions 
argued  by  appellant  would  take  much  time  and  labor,  with- 
out corresponding  fruitful  results.  After  a  careful  con- 
sideration of  the  complaint,  and  an  examination  of  the 
authorities  applicable  to  cases  of  this  character,  we  are  led 
to  the  conclusion  that  each  paragraph  of  the  complaint  stated 
a  cause  of  action.    The  complaint  in  general  terms  proceeds 
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upon  the  theory  that  appellee  was  employed  by  appellant 
to  perform  a  certain  service,  which  was  unattended  by 
danger;  that  while  so  employed,  be  was  ordered  by  appel- 
lant to  perform  another  and  different  service;  that  he  was 
inexperienced  in  such  latter  service;  that  it  was  attended 
with  great  peril  and  extra  hazard;  that  he  was  ignorant 
thereof,  and  that  appellant  carelessly  and  negligently  failed 
to  instruct  or  warn  him  of  such  danger,  and  that  such  danger 
was  not  apparent  to  an  inexperienced  person.  We  think 
the  facts  stated  in  the  complaint  bring  it  within  the  rule  laid 
down  in  the  case  of  the  American  Strawloard  Co.  v.  Favst^ 
12  Ind.  App.  421,  where  it  was  held,  under  such  facts,  that 
the  rule  that  the  servant  assumed  the  risk  incident  to  the 
employment  did  not  apply.  The  court  did  not  err  in  over- 
mling  the  demurrer  to  each  paragraph  of  the  complaint. 

The  next  question  discussed  by  counsel  is  the  overruling 
of  the  motion  for  judgment  on  the  answers  to  interroga- 
tories. A  correct  'determination  of  this  question  necessitates 
a  statement  of  the  facts  specially  found.  The  interrogato- 
ries and  answers  thereto  are  brief,  and  we  give  them  in  full: 
"(1)  Did  plaintiff  place  his  arm  beneath  the  chain  to  which 
the  drills  were  then  suspended,  to  wit,  his  injured  arm! 
Yes.  (2)  Did  plaintiff  know  that  the  drills  were  suspended 
from  the  chains  when  he  placed  his  arm  beneath  the  chain? 
Yes.  (8)  Did  plaintiff  after  placing  his  arm  beneath  the 
chain  hold  it  there  for  the  space  of  about  one  minute  before 
the  drills  dropped  and  pulled  down  the  chain  upon  his  arm? 
Yes.  (4)  Could  not  plaintiff  have  seen  had  he  looked  that 
the  drills  were  suspended  from  the  chain  when  he  placed 
his  arm  beneath  the  chain?  Yes.  (5)  What  was  there, 
had  plaintiff  looked,  to  have  prevented  him  seeing  that  the 
drills  were  suspended  to  the  end  of  the  same  chain  that  fell 
upon  his  arm?  Nothing,  (6)  Did  any  one  give  plaintiff 
any  specific  command  at  the  time  he  went  upon  the  chan- 
neler  to  go  upon  the  channeler?  No.  (7)  Did  plaintiff 
not  climb  upon  the  channeler  to  the  point  where  he  was 
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injured  without  any  specific  order  at  the  time  given  for 
him  to  so  climb?  Yes.  (8)  Had  plaintiff  not^  had 
about  ten  years'-  experience  at  the  time  of  the  accident 
in  working  in  quarries?  No.  (9)  Had  plaintiff  not  had 
about  ten  years'  experience  at  the  time  of  the  accident  ' 
in  working  in  quarries  where  the  Wardwell  Channeler  was 
in  use?  No.  (10)  Had  plaintiff  not  frequently  before 
the  date  of  his  injury  worked  as  a  side  man  with  the 
Wardwell  Channeler,  a  machine  similar  to  the  one  on 
which  he  was  injured?  No.  (11)  Could  plaintiff  not 
have  attached  the  hook  to  the  drills  by  reaching  over 
the  wire  that  connected  the  drills  with  the  chain  that  fell 
upon  him?  No.  (12)  Was  plaintiff  not  warned  by  one 
Mitchell  after  he  (plaintiff)  went  above  to  be  careful 
about  the  chain  and  the  shive  and  keep  the  chain  in  the 
groove?  No.  (14)  Do  you  find  that  plaintiff  was  em- 
ployed to  do  any  particular  work  in  defendant's  quarry, 
or  was  he  employed  to  do  general  work?  General  work. 
(15)  Did  plaintiff  Kedmon  when  he  went  on  the  top  of 
the  channeler  select  his  own  position  and  his  own  mode 
of  work?  He  did.  (16)  Did  plaintiff  Bedmon  place 
any  thing  under  the  chain  to  prevent  the  chain  from 
falling  on  his  hands?  No.  (17)  Did  plaintiff  perform 
the  act  which  is  alleged  to  have  caused  his  injury  in  the 
manner  that  was  ordinarily  safest?  No.  (18)  Did  the 
accident  occur  in  broad  daylight?  Yes.  (19)  Did  not 
plaintiff  have  other  and  absolutely  safe  ways  of  doing 
the  work  he  was  doing  at  the  time  of  the  accident  so  far 
as  any  injury  to  his  right  hand  or  arm  was  concerned? 
Yes."^ 

To  restate  the  rule  so  firmly  established  and  so  long 
adhered  to  in  this  jurisdiction  of  the  controlling  influence 
of  the  special  findings,  where  there  is  irreconcilable  conflict 
between  the  general  verdict  and  the  special  findings,  would 
be  a  useless  task.    The  complaint  as  a  ^vhole  proceeds  upon 
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the  general  theory  that  appellee  was  employed  by  appellant 
in  a  line  of  service  wholly  free  from  hazard,  and  while  so 
engaged  he  was  required  by  appellant  to  leave  his  regular 
work  and  engage  in  a  service  attended  by  great  hazard,  con- 
cerning which  latter  service  he  had  had  no  experience  and 
was  unacquainted  with  its  dangers.  By  its  answer  to  one 
of  the  interrogatories,  the  jury  find  that  he  was  not  employed 
to  perform,  any  particular  service,  but  under  the  terms  of 
his  employment  he  was  to  perform  ^'general  work".  A  part 
of  the  work  to  be  performed  by  the  employes  of  appellant 
was  to  operate  the  channeler  and  when  appellee  was  injured 
he  was  assisting  in  its  operation,  and  thus  was  performing 
a  part  of  the  "general  work"  Required  of  him  by  the  terms 
of  his  employment.  By  the  general  verdict  the  jury  found 
that  appellee  was  employed  to  perform  the  service  alleged  in 
each  part  of  the  complaint  and  by  their  answer  to  interroga- 
tory numbered  fourteen,  they  found  a  specific  and  affirmative 
fact,  which  is  in  open  contradiction  to  the  general  verdict. 
Jfot  only  this,  but  the  answer  to  interrogatory  fourteen  con- 
tradicts the  very  theory  of  each  paragraph  of  the  complaint, 
wherein  it  is  charged  that  appellee  was  employed  specially 
as  a  "wheeler".  It  is  a  familiar  rule  that  a  plaintiff  is 
bound  by  the  theory  of  his  complaint,  and  that  he  must 
recover,  if  at  all,  upon  such  theory.  In  Evansvilley  etc,  R. 
Co.  V.  Barnes,  137  Ind.  306,  appellee  sued  to  recover  dam- 
ages for  injuries  received  as  "superintendent  of  bridges." 
Upon  the  trial,  he  attempted  to  recover  as  a  passenger  on  one 
of  appellant's  trains.  It  was  held  that  he  could  not  recover 
as  a  passenger,  because  he  had  sued  as  a  superintendent  of 
bridges.  See,  also.  Smith  v.  Louisville^  etc,  R.  Co.,  124 
Ind.  394.  Again  by  the  general  verdict  the  jury  found  that 
appellant  was  guilty  of  all  the  material  -acts  of  negligence 
charged  in  the  complaint,  and  that  appellee  was  without 
fault  or  negligence  on  his  part  which  contributed  to  his 
injury.  By  the  answers  to  interrogatories,  we  are  unable  to 
discover  any  act  of  negligence  on  the  part  of  appellant  but 
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on  the  contrary,  the  answers  taken  and  considered  as  a 
whole,  show  that  it  was  free  from  negligence.  But  if  appel- 
lant was  negligent,  appellee  can  not  recover  if  his  own  negli- 
gence contributed  to  his  injury,  or  if  his  injury  was  incident 
to  the  service  in  which  he  was  engaged.  If  appellee  was 
employed  to  do  general  work  (and  this  fact  is  affirmatively 
found),  and  he  entered  upon  such  work  without  objection, 
he  assumed  the  hazards  and  risks  incident  thereto.  See 
Louisville,  etc.,  R.  Co.  v.  Sandford,  117  Ind.  265;  Oued- 
ethofer  v.  Emstingy  antSy  188,  and  authorities  there  cited. 
Turning  to  the  interrogatories  and  answers,  a  cursory 
review  will  readily  demonstrate  that  the  facts  thereby  estab- 
lished preclude  appellee's  recovery,  notwithstanding  the 
general  verdict.  By  these,  we  find  that  appellee  placed  his 
arm  beneath  the  chain,  to  which  the  heavy  drills  were  sus^ 
pended;  that  he  knew  the  'drills  were  so  suspended;  that  he 
held  it  there  for  a  minute  before  the  drills  dropped;  that  he 
went  upon  the  channeler  without  any  specific  command  or 
direction  of  any  one;  that  he  was  employed  to  do  general 
work;  that  when  he  went  on  the  channeler,  he  selected  his 
own  position  and  his  own  mode  of  work;  that  he  did  not 
place  anything  under  the  chain  to  keep  it  from  falling;  that 
he  did  not  perform  thf  work  he  was  doing  in  the  manner 
that  was  ordinarily  safest;  that  the  accident  occurred  in 
daylight,  and  that  he  had  another  and  absolutely  safe  way  of 
doing  the  work  so  far  as  any  danger  or  injury  to  his  hand  or 
arm  was  concerned.  It  is  plain  that  the  entire  machinery 
with  which  he  was  working,  and  the  whole  situation,  was 
open  and  obvious  to  appellee.  He  was  bound  to  know  that 
if  he  placed  his  hand  under  the  chain  to  which  were 
attached  drills  weighing  five  or  six  hundred  pounds,  and  the 
chain  with  such  weights  attached  should  fall  upon  it,  he 
would  be  injured.  It  was  an  open  obvious  risk.  He  took 
no  precautions  to  keep  the  chain  from  falling;  he  kept  his 
hand  under  the  chain  for  about  one  minute;  he  did  not  do 
the  work  in  the  ordinarily  safest  manner,  and  there  was 
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an  absolutely  safe  way  of  doing  the  work.  There  is  nothing 
in  the  record  to  show  that  appellant  was  under  any  legal 
obligations  to  give  him  special  instructions  or  warnings.  A 
failure  to  warn  or  instruct  creates  no  liability  unless  it  is 
negligence,  and  also  such  failure  is  the  proximate  cause  of 
the  injury.  There  is  no  negligence  without  a  violation  of 
some  duty,  and  there  can  be  no  violation  of  duty  unless  such 
•duty  exists.  Under  the  facts  specially  found,  it  must  be 
remembered  that  appellee  was  not  ordered  to  perform  extra 
hazardous  work  outside  of  his  employment;  that  if  there 
was  danger  in  the  service  in  which  appellee  was  engaged, 
SKch  danger  was  patent  and  obvious;  that  he  chose  his  own 
manner  of  performing  the  service,  and  performed  it  without 
any  command  or  direction  of  any  one.  Under  such  facts,  no 
duty  was  imposed  upon  appellant  to  warn  or  instruct  him  as 
to  such  danger.  It  is  shown  that  he  was  injured  while  work- 
ing within  the  scope  of  the  service  which  he  undertook  to 
perform,  and  from  dangers  incident  to  such  service.  In 
support  of  the  proposition  that  it  was  not  negligence  in 
appellant  in  failing  to  give  appellee  instructions  as  to  the 
dangers  he  might  encounter  in  the  service  in  which  he  was 
engaged,  we  cite  the  following  authorities:  Oaertner  v. 
Schmitt,  47  N.  Y.  Supp.  521;  Stuart  v.  Street  R.  Co.y  163 
Mass.  391,  40  N.  E.  180;  LawcocJc  v.  Franklin  Paper  Co,f 
169  Mass.  313,  47  K  E.  1000,  1001;  Rooney  v.  Cordage 
Co.,  161  Mass.  153,  86  N.  E.  789;  Pratt  v.  Pirouty,  158 
Mass.  333,  26  K  E.  1002;  CiriacJe  v.  Merchants  Woolen 
Co.,  146  Mass.  182,  15  K  E.  579;  Arizona  Lumber  Co.  v. 
Mooney  (Ariz.),  42  Pac.  952;  Wilson  v.  Mass.  Cotton 
Mills,  169  Mass.  677,  47  N.  E.  506,  507;  Hazen  v.  Lumber 
Co.,  91  Wis.  208,  64  N.  W.  857;  Iron  Ship-Building 
Works  V.  Nuttally  119  Pa.  St.  149,  13  AtL  65;  Machin  ▼. 
Alaska,  etc.,  Co.,  100  Mich.  276,  58  K  W.  999;  Nugent 
V.  Kauffman,  etc.,  Co.,  131  Mo.  241,  245,  257,  38  S.  W. 
428;  O'Bare  v.  Keeler,  48  N.  Y.  Supp.  376,  377;  Crown 
V.  Orr,  140  K  Y.  450,  35  N.  E.  648;  Atlas  Engine  Works 
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V.  Randall,  100  Ind.  293,  50  Am.  Rep.  798;  Wabash  Paper 
Co.  V.  Webby  14(5  Ind.  303;  Guedelhofer  v.  ErnMing,  ante, 
188,  and  cases  there  cited. 

Concede  for  the  sake  of  argument  that  appellee  was  inex- 
perienced in  the  work  he  was  doing,  yet  appellant  had  a  right 
to  presume  that  he  would  exercise  some  degree  of  care  to 
avoid  injury,  and  that  he  would  not  place  himself  in  a 
dangerous  position  unless  such  position  was  one  which  he  was 
ordered  to  occupy.  Spencer  v.  Ohio,  etc,  R.  Co.,  130  Ind. 
181 ;  Atlas  Engine  Works  v.  Randall,  100  Ind.  293.  The  law 
of  negligence  is  so  firmly  established  that  there  is  no  longer 
any  speculation  or  uncertainty  about  it.  An  employer  is  not 
liable  for  an  injury  to  his  employe  that  could  not  reasonably 
have  been  anticipated.  Standard  Oil  Co.  v.  Helmichj  148 
Ind.  457.  Here  appellant  could  not  have  anticipated  the 
happening  of  the  particular  accident  that  resulted  in  appel- 
lee's injury.  We  take  it  to  be  the  law  that  if  there  are  two 
ways  of  performing  an  act,  one  of  which  is  attended  with 
peril  or  danger,  and  the  other  is  absolutely  safe  from  danger, 
and  the  person  performing  the  acts,  upon  his  own  volition, 
chooses  the  dangerous  way,  and  is  injured,  he  can  not  call 
upon  his  employer  to  respond  in  damages.  Such  conduct 
would  constitute  contributory  negligence.  See  Erskine  v. 
China,  etc.,  Co.,  71  Fed.  270;  Wdbash  Paper  Co.  v.  Webb, 
146  Ind.  303.  Another  well  established  rule  is,  that  where 
danger  is  alike  open  to  the  observation  of  all,  both  the 
master  and  the  servant  are  on  an  equality,  and  the  master 
is  not  liable  for  any  injury  to  the  servant  resulting  from  the 
dangers  of  the  business  in  which  he  is  engaged.  Beach  on 
Cent.  Keg.  §140;  Bailey's  Personal  Injuries,  §§777,  778; 
Rush  T.  Missouri,  etc.,  Co.,  36  Kan.  129;  Burlington,  etc., 
R.  Co.  V.  Liehe,. 17  Col.  280,  286,  29  Pac.  Rep.  175;  Vinr 
cennes,  etc,  Co.  v.  White,  124  Ind.  376;  Grifjfin  v.  Ohio,  etc., 
R.  Co.,  124  Ind.  326;  Atlas  Engine  Co.  v.  Randall,  100 
Ind.  293. 

The  facts  specially  found  bring  appellee  within  the  rule 
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just  stated.  A  further  discussion  of  the  question  seems  use- 
less. 

The  facts  specially  found  irresistibly  lead  to  three  con- 
clusiond:  (1)  That  appellee  assumed  the  risks  incident  to 
his  employment;  (2)  that  he  was  negligent  in  the  manner 
of  performing  the  service  in  which  he  was  engaged,  and 
(3)  that  appellant  was  not  negligent  as  charged.  These  facts 
being  thus  established,  they  can  not  be  reconciled  with  the 
general  verdict  upon  any  supposable  state  of  the  evidence, 
and  they  controvert  some  fact  or  facts  which  constitute  an 
^sential  and  indispensable  part  of  appellee's  cause  of  action. 
In  such  case,  the  special  facts  found  are  in  irreconcilable 
conflict  with  the  general  verdict.  The  general  verdict  neces- 
sarily affirms  that  appellant  owed  to  appellee  a  duty  that  it 
did  not  perform ;  that  it  was  negligent,  as  charged,  and  that 
appellee  was  without  negligence.  These  facts  are  flatly  and 
unequivocally  contradicted  by  the  special  findings.  As  was 
said  in  Pennsylvania  Co.  v.  Myers j  136  Ind.  242 :  "In 
case  of  such  conflict,  the  statute  requires  us  to  treat  the 
special  findings  as  true,  and  the  general  verdict,  to  the  extent 
of  such  conflict,  as  untrue;  and  requires  us  to  hold  that  the 
former  shall  control  the  latter,  and  to  give  judgment  accord- 
ingly." §547  R.  S.  1881,  §547  Bums  1894.  So  it  appears 
that  the  special  findings  in  the  case  before  us  so  far  destroy 
the  force  of  the  general  verdict  as  to  show  that  appellee  has 
wholly  failed  to  establish  his  cause  of  action  against  appel- 
hnt,  as  charged  in  his  complaint.  This  conclusion  makes  it 
wholly  unnecessary  for  us  to  determine  other  and  very  inter- 
esting questions  which  counsel  have  so  ably  discussed. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellant's  motion  for  judgment  on  the  answers 
to  interrogatories. 
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The  Board  of  Commissioners  of  Hamilton  County 

r.  The  Board  of  Commissioners  of 

Tipton  County. 

[No.  2,898.    Filed  NoTember  22,  1829.] 

Counties.— CTian^tf  of  Venue,^Co9tB.^ Attorney' %  Feet  for  Defending 
Poor  Fergon.— The  board  of  county  oommisBioners  has  exolusiye 
jurisdiction  of  claims  against  the  county,  and  an  allowance  made 
attorneys  for  defending  a  poor  person,  imder  §§1847,  1848  Bums 
1804,  by  the  court  of  the  county  to  which  a  change  of  venue  had 
been  taken  is  not  conclusive  against  the  county  from  which  the 
cause  was  removed,  but  is  only  prima  fcude  evidence  of  the  oorrect- 
ness  of  the  amount  allowed. 

From  the  Clinton  Circuit  Court.    Reversed. 

T.  J.  Kane,  R.  K.  Kane  and  T.  E.  Kane,  for  appellant. 
0.  H.  Oifford  and  /.  R.  Coleman,  for  appellee. 

CoMSTOCK,  C.  J. — At  the  September  term,  1896,  of  the 
Hamilton  Circuit  Court,  the  grand  jury  for  said  county 
returned  an  indictment  against  one  Charles  Stevenson  for 
murder  in  the  first  degree.  The  venue  of  the  cause  was 
changed  to  the  Tipton  Circuit  Court,  in  which  court  Steven- 
son, as  a  poor  person,  asked  to  have  counsel  assigned  to 
make  his  defense.  The  court  thereupon  appointed  three 
practicing  attorneys,  Messrs.  Fertig,  Neal  and  Waugh  to 
appear  in  his  behalf.  Tlie  attorneys  named  accepted  the 
employment  and  conducted  the  defense.  After  the  trial  of 
the  cause,  to  wit,  at  the  April  term  of  the  Tipton  Circuit 
Court,  they  filed  a  claim  before  the  judge  of  said  court  for 
their  services  so  rendered,  in  the  sum  of  $756i60,  which 
claim  was  allowed  in  the  sum  of  $656.60,  and  the  clerk  of 
the  Tipton  Circuit  Court  certified  the  sum  so  allowed  to  the 
auditor  of  Tipton  county,  whereupon  he  drew  his  warrant 
upon  the  treasurer  of  his  county  for  said  amount  in  their 
favor;  the  same  was  paid  to  them  by  the  treasurer  of  said 
county.  On  the  28th  of  May,  1896,  the  judge  of  the  Tip- 
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ton  Circuit  Court  allowed  the  claim  in  favor  of  appellee 
against  appellant,  which  claim  when  so  allowed  was  filed 
by  appellee  with  the  auditor  of  Hamilton  county  to  be  by  him 
presented  to  the  board  of  county  commissioners  of  his  county 
for  allowance  and  payment.  On  the  I7th  of  December, 
1896,  said  appellant  board  allowed  said  claim  for  the  sum 
of  $375,  and  no  more.  Appellee  refused  to  accept  such 
partial  allowance  and  appealed  from  the  action  of  appellant 
to  the  circuit  court  of  Hamilton  county.  Upon  change  of 
venue  to  the  Clinton  Circuit  Court,  appellant  demurred  to 
the  complaint,  which  demurrer  was  overruled,  and  appellant 
answered  in  two  paragraphs,  the  first  a  general  denial,  the 
second  alleging  in  siibstance  the  facts  as  above  set  forth,  and, 
in  addition,  that  the  judge  of  the  Tipton  Circuit  Court 
allowed  said  claim  without  the  knowledge  or  consent  of 
appellant;  that  the  clerk  of  the  Tipton  Circuit  Court  certified 
said  claim  to  the  auditor  of  the  county  last  named;  that  the 
auditor  drew  his  warrant  for  the  amount  named,  and  the 
treasurer  of  said  county  paid  the  same;  that  the  acts  of  said 
ofiicers  of  said  Tipton  county  were  done  with  full  knowledge 
of  the  foregoing  facts  and  without  the  knowledge  and  consent 
of  appellant.  A  demurrer  to  the  second  paragraph  of  answer 
was  sustained  and,  appellant  refusing  to  plead  further,  judg- 
ment was  rendered  in  favor  of  appellee.  The  errors  assigned 
are  the  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint,  and  in  sustaining  appellee's  demurrer  to  the  sec- 
ond paragraph  of  answer. 

Counsel  do  not  question  the  authority  of  the-  courts  to 
appoint  counsel  to  defend  a  person  charged  with  crime  who 
is  unable  on  account  of  poverty  to  engage  such  counsel,  and 
that  the  county  in  which  the  cause  originated  is  liable  to 
the  attorney  for  the  reasonable  value  of  his  services  ren- 
dered under  such  appointment.  The  reversal  of  the  judg- 
ment is  asked  upon  the  ground  that  the  charge  of  the  attor- 
neys who  were  appointed  in  the  case  at  bar  was  a  debt  due 
them  from  Hamilton  county  for  which  the  county  of  Tipton 


332        APPELLATE  COURT  OF  INDIANA, 

Board,  etc.,  v.  Board,  etc. 

was  in  no  sense  liable,  and  that  when  the  trgasurer  of  Tipton 
county  paid  the  claim  without  the  same  being  filed  with 
the  auditor  of  Hamilton  county,  and  without  its  previouB 
presentation  to  the  board  of  commissioners  of  Hamilton 
county  for  allowance,  and  without  the  knowledge  or  consent 
of  the  last  named  county,  Tipton  county  became  a  mere  vol- 
unteer and  can  not  compe>  Hamilton  county  to  reimburse 
her. 

The  sole  question  involved  in  this  appeal  is  whether  or 
not  the  county  from  which  the  venue  of  a  criminal  cauae 
has  been  changed  is  liable  to  reimburse  the  county  to  which 
the  change  has  been  taken  for  expenses  incurred  in  the 
trial  of  the  cause.  §§1847,  1848  Bums  1894,  §§1778,  1779 
Horner  1897,  provide  for  costs  in  criminal  cases  incident  to  a 
change  of  venue.  The  first  named  section  reads:  ^'In  all 
changes  of  venue  from  the  county,  the  county  from  which 
the  change  was  taken  shall  be  liable  for  the  expenses  and 
charges  of  receiving,  delivering,  and  keeping  the  prisoner, 
and  the  per  diem  allowances  and  expenses  of  the  jury  trying 
the  cause  and  of  the  whole  panel  of  the  jury  trying  the  cause, 
and  of  the  whole  panel  of  jurors  in  attendance  during  the 
trial."  The  .second  section  reads:  "All  costs  and  charges 
specified  in  the  last  preceding  section  accruing  justly  and 
equitably  within  its  provisions  shall  be  awarded  and  allowed 
by  the  court  trying  such  cause;  but  where  q>ecific  fees  are 
allowed  by  law  for  any  duty  or  service  no  more  or  other 
costs  shall  be  allowed  therefor  than  could  be  legally  taxed 
in  the  court  from  which  such  change  was  taken."  Under 
the  statute  and  the  decisions  of  the  Supreme  Court  and  this 
Court,  it  was  proper  for  the  Tipton  (circuit  Court  to  deter- 
mine the  value  of  the  services  rendered,  and  make  an  allow- 
ance for  the  same.  Boards  etc.,  v.  Pollard^  17  Ind.  App. 
470.  But  the  amount  so  fixed  was  not  conclusive  against 
Hamilton  county;  nor  was  such  allowance  the  basis  of  thft 
claim  of  the  attorneys  apainst  Hamilton  county.  Trant  v. 
Boardy  etc.,  140  Ind.  414;  StaU^  ex  reL,  v.  Jamison^  142 
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Ind.  679;  Boardy  efCy  v.  Pollard,  supra.  In  Boards  etc., 
V.  Summerfield,  86  Ind.  543,  the  court  said:  "When  a  per- 
son under  the  law  was  entitled  to  some  allowance,  the  sum 
settled  and  allowed  by  the  court  will  be  prima  facie  evi- 
dence as  to  the  correctness  of  the  amount  allowed."  Th^ 
claim  for  the  services  in  question  was  due  from  Hamilton 
county.  It  was  a  claim  of  which  the  board  of  commissioners 
was  given  exclusive  jurisdiction;  it  could  only  be  collected 
by  filing  the  same  with  the  board  of  commissioners  as 
required  by  statute  unless  some  other  method  is  provided 
taking  it  out  of  the  general  statute.  There  is  no  statute  pro- 
viding any  other  method.  The  claim  not  being  against 
Tipton  county,  nor  one  which  it  could  be  compelled  to  pay 
in  the  absence  of  a  statute  authorizing  its  payment,  we  are 
unable  to  see  how  it  can  now  ask  to  be  reimbursed.  That  a 
practice  of  long  standing  was  followed  by  the  Tipton  Circuit 
Court  can  not  justify  an  unauthorized  act. 

The  judgment  is  reverj*cd,  with  instruction  to  sustain  the 
demurrer  to  the  complaint. 


Pape  et  al.  v.  Hartwig. 

[No.  2.888.     Filed  November  23.  1890.] 

Bn.LS  AND  NoTBS. —-^ch'on  by  Indorsee. — Consideration. — Evidence. — 
Where  in  an  action  on  a  promissory  note  by  an  indorsee  a  defense 
was  interposed  ^hat  the  note  was  given  for  a  patent  right,  evidence 
as  to  plaintiff's  custom  of  loaning  money  and  purchasing  notes  was 
properly  excluded,    pp.  S36,  3S7, 

'pRACncK.^Cross-Examination.— Offer  to  Prove,— Harmless  Error. 
— A  cause  will  not  be  reversed  on  account  of  the  action  of  the  court 
in  permitting  counsel  to  make  an  offer,  in  the  presence  and  hearing 
of  the  jury,  to  prove  the  facts  as  detailed  in  a  question  propounded 
to  a  witness  on  cross-examination,  to  which  an  objection  had  been 
sustained,  where  the  court  informed  the  jury  not  to  consider  any 
facts  stated  in  the  offer  to  prove,  and  it  appears  from  the  record  that 
a  correct  conclusion  was  reached  by  the  jury.    pp.  337-339. 

Evidence. — Bills  and  Notes. — Where  in  an  action  on  a  promissory  not9 
the  question  was  raised  as  to  plaintiff's  knowledge  at  the  time  of  the 
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purchase  of  the  note  that  it  was  given  for  a  patent  right,  no  error  was 
committed  in  permitting  plaintiff  to  relate  a  conTersation  had  with 
the  payee  of  the  note  after  he  had  purchased  it,  in  which  he  was 
first  informed  that  it  was  given  for  a  patent  right,    p.  339. 

MisooNDUOT  OF  CoxTNgEL. — ComTnent  on  Interrogatories  to  Jury, — A 
statement  made  by  counsel  in  his  closing  argument  to  the  jury, 
that  "  this  interrogatory  is  a  trap,  fixed  for  you,  and  you  should  not 
be  caught  by  it,"  was  a  legitimate  argument,  since  such  language 
could  only  have  been  understood  by  the  jury  as  meaning  that  the 
question  was  misleading,  or  was  subject  to  two  meanings,  pp.  339, 
340. 

Appeal  and  Erbob  — Joint  Assignment  of  Error. — Instructions.^ A 
joint  assignment  in  a  motion  for  a  new  trial  that  the  court  erred  in 
giving  a  series  of  instructions  is  not  available  on  appeal  imless  all 
of  the  instructions  in  the  series  are  bad.    p.  340, 

Instbuctions.— BtZZs  and  iVb^es.— Where  the  words '  'given  for  a  patent 
right"  were  omitted  from  a  promissory  note,  the  action  of  the  court 
in  misquoting  the  statute  as  to  whose  duty  it  was  to  insert  such 
words  in  a  note  given  for  a  patent  right,  in  an  instruction  in  the 
trial  of  an  action  on  the  note  by  a  purchaser  thereof,  was  harmless 
error,  since  the  motives  of  the  seller  or  maker  of  commercial  i>aper 
have  no  place  in  determining  the  rights  of  the  buyer,    p.  340, 

Bills  and  Notes.— Commercial  Paper.— Note  Given  for  Patent  Right. 
^Bona  Fide  Purchaser.—Notice.-^Where  a  note  is  offered  for  sale 
which  is  in  form  commercial  paper,  and  is  without  any  infirmity 
appearing  upon  its  face,  the  purchaser  is  not  put  upon  inquiry  as  to 
any  equities  ezisting  between  the  original  parties  to  the  note,  p,  341- 

BAMR.—Commerqial  Paper.-^Note  Given  for  Patent  Right. -^Failure  of 
Maker  to  Insert  '*  Oiven  for  Patent  Right."— The  maker  of  a  note 
given  for  a  patent  right  who  fails  to  place  or  cause  to  be  placed  in 
the  note  the  words  which  destroy  its  negotiability  is  guilty  of  negli* 
gence,  and  he  cannot  defend  against  it  in  the  hands  of  a  bona  fide 
holder  for  value  before  maturity  and  without  notice,    p.  341, 

From  the  Allen  Superior  Court.     Affirmed, 

TT.  Leonard  and  E,  Leonardy  for  appellants. 

W.  P.  Breen  and  John  MorriSy  Jr.y  for  appellee. 

Hbnley,  J. — Appellee,  who  was  the  plaintiff  below,  com- 
menced this  action  against  appellants  on  two  promissory 
notes  which  had  been  purchased  by  him  of  one  Clayton  L. 
Stoner,  the  payee  named  in  both  of  said  notes.  The  notee 
were  in  form  negotiable  by  the  law  merchant.    The  appel- 
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lants  Hunter  and  Becker  Jointly  answered  in  two  paragraphs. 
The  appellant  Pape  separately  answered  in  two  paragraphs. 
The  first  paragraph  of  each  answer  was  a  general  denial. 
The  second  paragraph  alleged  in  substance  that  these  notes 
were  given  for  a  patent  right;  that  the  words  ''given  for  a 
patent  right"  were  not  WTitten  in  the  body  of  the  notes  or 
either  of  them;  that  appellee  purchased  said  notes  with  full 
knowledge  of  all  said  facts.  Appellee  replied  first  the  gen- 
eral denial;  second,  that  he  purchased  the  notes  in  suit  in 
good  faith,  before  their  maturity,  for  a  valuable  considera- 
tion and  without  knowledge  that  the  notes  had  been  given 
for  a  patent  right.  This  reply  was  addressed  to  the  joint 
answer  of  appellants  Hunter  and  Becker.  At  the  same  timo 
appellee  filed  a  reply  in  three  paragraphs  to  appellant  Pape's 
separate  answer,  the  first  paragraph  of  which  reply  is  a  gen- 
eral denial,  the  third  being  in  substance  the  same  as  that 
addressed  to  the  answer  of  Hunter  and  Becker,  while  the 
second  paragraph  alles^ed  that  there  was  an  agreement 
between  appellant  Pape  and  Stoner,  the  payee  of  the  notes, 
that  the  words  "given  for  a  patent  right"  should  not  be 
inserted  in  the  face  of  the  notes,  so  that  the  said  Stoner  might 
the  more  easily  negotiate  them ;  that  appellee  had  no  notice 
or  knowledge  of  siiid  agreement  at  the  time  he  purchased 
said  notes,  and  had  no  notice  or  knowledge  at  the  time  he 
purchased  said  notes  that  said  notes  were  given  for  a  patent 
right.  There  was  a  trial  by  jury,  and  verdict  and  judgment 
for  appellee  for  the  principal  and  interest  of  said  notes, 
costs  and  attorneys  fees. 

There  is  no  question  raised  in  this  court  as  to  the  suffi- 
ciency of  any  of  the  pleadings.  Counsel  for  appellants  say: 
"The  only  error  relied  upon,  and  to  which  we  desire  to  call 
the  attention  of  this  court,  is  the  overruling  of  the  motion 
for  a  new  trial."  It  is  also  conceded  by  appellants'  counsel, 
that,  if  appellee  purchased  the  notes  in  suit  without  notice 
that  they  were  given  for  a  patent  right,  he  would  be  entitled 
to  enforce  them  against  appellants.     Such  is  the  rule  laid 
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down  in  numerone  cases  by  our  Supreme  Court.  New  ▼• 
Walker,  108  Ind.  366;  Sondheirn  v.  OiJbert,  117  Ind,  71, 
6  L.  R  A.  432;  Tescher  v.  Merea,  118  Ind.  586. 

The  motion  for  a  new  trial  embraces  twenty-seven  reasons 
which  we  will  dispose  of  in  the  order  in  which  they  are  dia- 
cussed  in  appellants'  brief.  Reasons  three,  four,  five,  and 
six  relate  to  the  action  of  the  court  in  refusing  to  permit 
appellee  while  a  witness  in  his  own  behalf  upon  cross-exam- 
ination to  answer  the  following  questions,  viz.:  (3)  "Can 
you  give  the  jury  any  idea  how  much  money  you  have 
loaned,  and  how  many  notes  you  have  purchased  during  the 
time  you  have  been  in  business?  (4)  Have  you  purchased 
any  notes  and  mortgages  other  than  the  ones  in  suit?  (5) 
Was  it  your  custom  to  buy  the  notes  that  you  purchiased 
without  asking  any  questions  as  to  what  the  consideration 
was,  or  what  they  were  given  for?  (6)  Is  it  your  custom  to 
purchase  notes  of  strangers  without  asking  why  the  note  was 
given  or  making  some  inquiry  as  to  whether  or  not  the  note 
was  all  right?'" 

The  facts  which  impeached  the  validity  of  the  note  were 
specially  pleaded  by  appellants  in  their  answers,  and  upon 
the  issue  thus  raised  the  appellants  had  the  burden  of  proof. 
The  burden  of  proving  the  averments  of  the  reply  was  upon 
appellee.  Cronkheit  v.  NebekeVy  81  Ind.  319,  42  Am.  Rep. 
127.  In  the  case  at  bar  the  only  facts  averred  in  appellants* 
answers,  the  proof  of  all  of  which  would  have  removed  appel- 
lee from  the  position  of  a  bona  fide  holder,  were:  (1)  That 
the  notes  were  given  for  a  patent  right;  (2)  that  the  words 
"given  for  a  patent  right"  were  not  written  in  the  body  of 
the  notes;  (3)  that  appellee  knew  at  the  time  he  purchased 
the  notes  that  they  had  been  given  for  a  patent  right.  We 
are  unable  to  see  how  the  legitimate  answers  to  either  of 
these  questions  would  have  tended  to  prove  any  of  the 
material  allegrations  of  appellants'  answers,  nor  could  they 
have  tended  to  disprove  the  averments  of  appellee's  reply. 
It  would  hardly  be  contended  that  the  answers  to  these 
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questions  would  show  that  the  notes  were  given  for  a  patent 
right,  or  that  the  answers  would  show  that  the  words  "given 
for  a  patent  right"  were  not  in  the  notes.  Then  if  competent 
for  any  purpose  it  must  have  been  to  show  notice  upon  the 
part  of  appellee  of  some  infirmity  existing  in  the  notes,  and 
the  only  infirmity  alleged  is  the  failure  to  insert  the  words, 
"given  for  a  patent  right." 

The  answers  may  have  tended  to  prove  a  general  negli^ 
gence  or  lack  of  diligence  upon  the  part  of  appellee  in  the 
transaction  of  his  business,  but  notice  or  knowledge  of  facts 
which  might  affect  the  validity  of  commercial  paper  as 
between  the  original  parties  to  it  does  not,  and  cannot, 
depend  upon  the  negligence  or  diligence  of  the  purchaser. 
Colli7i8  V.  GilbeH,  94  U.  S.  753;  Tescher  v.  Merea,  118 
Ind.  586. 

What  was  done  by  appellee  in  certain  other  particular 
cases,  or  what  he  generally  did  as  to  using  diligence  in  inves- 
tigating the  integrity  of  the  paper  he  purchased,  or  the  num- 
ber of  notes  and  accounts  he  had  purchased  prior  to  the  pur- 
chase of  the  notes  in  suit,  would  certainly  not  be  proper  evi- 
dence to  show  notice  of  some  infirmity  in  this  particular 
instance.  If  such  evidence  is  permitted  to  go  to  the  jury 
with  the  sanction  of  the  trial  court,  with  the  understanding 
that  it  may  or  can  be  used  by  them  to  affect  or  determine  the 
validity  of  commercial  paper,  then  the  use  of  such  form  of 
promissory  note  or  bill  of  exchange  had  as  well  be  aban- 
doned, as  its  value  to  the  merchant  and  banker  and  the  com- 
mercial  world  would  end. 

Seasons  fifteen,  sixteen,  seventeen-,  twenty,  and  twenty- 
one  of  the  motion  for  a  new  trial  present  the  question  as  to 
whether  the  trial  court  erred  in  permitting  counsel  for  appel- 
lee while  cross-examining  one  of  appellants,  after  an  objec- 
tion to  a  question  addressed  to  the  witness  had  been  sustained, 
to  make  an  offer  in  the  presence  and  hearing  of  the  jury, 
over  appellants'  objection,  to  prove  the  facts  as  detailed  in  the 
question.  Appellants'  counsel  objected  to  any  offer  to  prove 

Vol.  23—22. 
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being  made,  on  crosa-examination,  in  the  presence  of  the 
jury,  as  tending  to  bias  and  prejudice  the  jury.  The  court 
overruled  the  objection.  Counsel  for  appellee  made  the 
offer  to  prove,  and  counsel  for  appellant  moved  the  coiirt  to 
instruct  the  jury  not  to  consider  any  facts  mentioned  by 
counsel  in  the  offer.  This  motion  was  overruled,  the 
court  saying  in  the  presence  and  hearing  of  the  jury: 
''Motion  overruled.  The  jury  are  supposed  to  be  honest  men 
and  do  their  duty  as  citizens  and  as  jurors,  and  I  think 
understand  without  instruction  that  offers  are  not  evidence, 
and  should  not  be  considered  as  such;  they  are  supposed  to 
be  doing  impartial  justice  under  the  law,  without  being  in- 
structed specially  at  every  offer  that  is  made.*' 

The  offers  to  prove  should  not  have  been  permitted.  The 
only  question  is  whether  such  action  in  this  case  amounts  to 
reversible  error.  It  is  well  settled  in  this  State,  that  in  order 
to  save  the  exception  and  present  any  question  upon  cross- 
examination  to  which  an  objection  has  been  sustained,  kn 
offer  to  prove  is  not  necessary.  The  question  is  properly 
saved  when  at  the  proper  time  an  exception  to  the  ruling  of 
the  court  is  reserved.  Hyland  v.  Milner,  99  Lid.  308; 
Wood  V.  State^  92  Ind.  269;  Harness  v.  State^  ex  rel,j  57 
Ind.  1. 

In  the  case  of  Randall  v.  State^  132  Ind.  539,  the 
Supreme  Court  passed  upon  this  question,  and  in  speaking 
of  the  offer  to  prove  made  by  the  prosecuting  attorney  said: 
"The  action  of  the  prosecutor  was  improper  and  should  have 
met  with  a  prompt  rebuke  from  the  court.  While  the  course 
pursued  by  him  is  not  uncommon,  it  should  never  be  toler- 
ated. It  is  an  indirect  method  of  reaching  and  influencing 
improperly  the  minds  of  jurors  by  a  suggestion  of  the  exist- 
ence of  facts  prejudicial  to  the  defendant,  which  the  court 
has  by  its  ruling  already  adjudged  to  be  incompetent  and 
improper."  We  cannot  say,  in  view  of  the  fact  that  the 
court  informed  the  jury  not  to  consider  any  facts  stated  in 
the  offers  to  prove,  and  for  the  further  reason  that  it  appears 
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from  the  record  that  the  jury  arrived  at  a  correct  conclusion 
and  that  substantial  justice  had  been  done  the  parties,  that 
the  error  in  this  case  was  Sufficient  to  justify  a  reversal  of 
the  judgment. 

The  next  question  argued  by  appellants'  counsel  arises 
under  reasons  eighteen  and  nineteen  of  the  motion  for  a 
new  trial.  Appellee  while  testifying  in  his  own  behalf  was 
asked  the  question  as  to  when  it  was  that  he  was  first 
informed  that  the  notes  in  suit  were  given  for  a  patent 
right  and  how  it  happened  that  he  received  such  infor- 
mation. Appellee  answered  that  he  was  first  informed  by 
Mr.  Pape  that  the  notes  were  given  for  a  patent  right  and 
that  the  information  was  acquired  about  one  week  after  the 
notes  were  purchased.  Appellee  was  then  asbed  to  relate  the 
conversation  had  at  that  time  with  appellant  Pape.  An 
objection  was  interposed  by  appellants  to  this  question.  The 
court  sustained  the  objection  as  to  api)ellants  Hunter  and 
Becker,  and  overruled  it  as  to  Pape.  We  think  the  ruling 
of  the  court  was  right.  The  answer  to  the  question  objected 
to  was  simply  the  repetition  of  thfe  conversation  with  Pape 
by  which  appellee  acquired  the  information  mentioned  in 
the  preceding  question  and  answer.  The  proper  way  to 
convey  to  the  court  or  jury  trying  a  cause  facts  acquired  in 
conversation,  if  such  facts  are  competent  to  be  proved,  is  to 
detail  the  conversation  itself. 

Eeasons  twenty-two  and  twenty-three  of  the  motion  for  a 
new  trial  relate  to  the  alleged  misconduct  of  appellee's  coim- 
sel  during  the  closing  argument  to  the  jury.  ,  Mr.  Breen  one 
of  the  attorneys  for  appellee  in  his  closing  argument  to  the 
jury  in  referring  to  one  of  the  interrogatories  submitted  to 
the  jury  by  appellants  said:  "Gentlemen  of  the  jury,  this 
interrogatory  is  a  trap  fixed  for  you,  and  you  should  not  be 
caught  by  it."  It  seems  to  u«  that  this  was  legitimate  argu- 
ment. It  was  manifestly  the  intent  of  the  speaker  to  tell  the 
juiy  by  the  use  of  the  above  words,  that  a  certain  question 
was  misleading,  or  was  subject  to  two  meanings,  or  might 
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be  construed  with  reference  to  more  than  one  fact  or  cir- 
cumstance. The  speaker  maj  not  have  selected  the  best 
words  to  convey  his  meaning  to  the  jury,  but  the  words  used 
when  applied  to  an  interrogatory  could  have  been  under- 
stood by  the  jury  only  in  the  way  here  indicated. 

The  last  question  discussed  by  counsel  arises  under  reasons 
twenty-four,  twenty-five,  twenty-six,  and  twenty-seven  of  the 
motion  for  a  new  trial,  and  relates  to  the  giving  and  refusal 
to  give  certain  instructions  to  the  jury.  The  error,  if  any, 
attempted  to  be  presented  by  the  twenty-seventh  reason  for 
a  new  trial  is  not  available,  because  the  assignment  is  joint 
It  reads  as  follows:  "The  court  erred  in  giving  to  the  jury 
trying  said  cause  instructions  numbered  one,  two,  three^ 
four,  five,  and  -six  on  its  own  motion."  Counsel  for  appel- 
lants do  not  contend  that  all  of  said  instructions  are  bad.  It 
is  contended  by  counsel  that  the  court  in  instructing  the  jury 
misquoted  the  statute  as  to  whose  duty  it  was  to  insert  the 
words  "given  for  a  patent  right"  in  a  note  given  for  such 
purpose.  It  may  be  conceded  that  the  lower  court  did  mis- 
quote the  statute  in  this  regard,  but  this  was  a  harmless 
error.  It  was  immaterial  in  this  case  whose  duty  it  was  to 
write  these  words  in  the  notes.  The  whole  question  presented 
by  the  pleadings  was,  did  the  purchaser  have  notice  of  the 
defenses  existing  between  the  original  parties  to  the  note  at 
the  time  he  purchased  them.  The  good  faith  of  the  buyer 
is  determined  by  the  evidence  introduced  upon  the  question- 
of  notice.  If  he  had  no  notice  of  the  infirmities  of  the 
paper  then  he  is  necessarily  a  bona  fide  purchaser.  The 
notice  is  either  actual  notice,  or  such  a  combination  of  cir- 
cumstances as  will  create  a  distinct  legal  presumption  that 
the  purchaser  must  have  known  of  the  defenses  to  the  paper. 
The  motives  of  the  seller  or  of  the  makers  of  commercial 
paper  have  no  place  in  determining  the  rights  of  the  buyer. 
The  question  is  as  to  the  good  faith  of  the  buyer.  Helmer 
v.  KrolicJcy  36  Mich.  871;  Church  v.  Clapp,  47  Mich.  257, 
10  K  W.  862. 

In  the  case  of  Teacher  v.  Mereay  118  Ind.  586,  it  is  said: 
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*T[t  is  undoubtedly  true  that  tha  conclusion  may  be  deduced 
that  a  purchaser  had  notice  when  there  is  such  a  com- 
bination of  circumstances  shown  as  to  create  a  distinct 
legal  presumption  that  he  was  acting  collusively,  and  in  bad 
faith,  and  that  he  must  have  known  the  facts  without  inquir- 
ing. *  *  *  The  ultimate  fact  to  be  found  is  not  whether 
the  indorsee  might  have  ascertained  or  could  have  known 
that  the  note  was  fraudulently  obtained,  but  whether  he  in 
fact  knew  it,  or  acted  in  bad  faith  in  abstaining  from  inquiry. 
As  has  been  said,  it  is  a  question,  not  of  negligence  or  dili- 
gence, but  one  of  honesty  and  good  faith.  Carroll  v.  Hay- 
ward,  124  Mass.  120;  Kellogg  v.  Ctirtis,  69  Me.  212."  See, 
also,  Hankey  v,  Downey^  3  Ind.  App.  325. 

Where  a  note  Tvhich  is  by  its  form  commercial  paper,  and 
is,  without  any  infirmity  appearing  upon  its  face,  offered 
for  sale,  the  purchaser  is  not  put  upon  inquiry  as  to  any 
equities  existing  between  the  original  parties  to  the  note. 
It  is  also  the  law  in  this  State  that  where  a  person  negli- 
gently signs  a  note  negotiable  by  the  law  merchant,  fair 
upon  its  face,  and  complete  in  all  its  parts,  he  puts  in  circula- 
tion an  instrument  which  he  must  know  is  a  subject  of  barter 
and  sale  in  the  commercial  world,  and  to  which  certain  righte 
and  liabilities  are  guaranteed  by  law  to  the  parties  thereto, 
and  he  cannot  defend  against  it  in  the  hands  of  a 
bona  fide  purchaser.  Baldwin  v.  Barrows,  86  Ind.  351; 
Fisher  v.  Von  Behren,  70  Ind.  19;  Woollen  v.  Ulrich,  64 
Ind.  120. 

The  maker  of  a  note  given  for  a  patent  right  who  fails  to 
place  or  cause  to  be  placed  in  the  note  the  words  which 
destroy  its  negotiability  and  warn  prospective  purchasers  of 
the  equities  existing  between  the  original  parties  to  the 
instrument  is  guilty  of  negligence,  and  he  cannot  defend 
against  it  in  the  hands  of  a  bona  fide  holder  for  value,  before 
maturity  and  without  notice.     Tescher  v.  Merea,  supra. 

The  statement  by  the  lower  court  of  the  law  applicable  to 
the  issues  and  evidence  in  this  cause  in  the  instructions  to  the 
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jury  was  in  all  respects  in  accord  with  the  rules  of  law  herein 
laid  down.    We  find  no  available  error.    Judgment  affirmed. 


ICabion  Crrr  Railway  Company  v.  Dubois. 

[No.  2,018.    Filed  NoTember  88,  1808.] 

Vkbdiot.— i^peeidl  Fmding:^Overthrow  of  Oenerai  Verdict, —  It  Is 
not  sufficient  for  the  overthrow  of  the  general  verdict  for  the  plaintiff 
that  the  facts  speoiallj  found  do  not  establish  the  plaintiff's  alleged 
cause  of  action,  but  it  must  appear  that  such  facts  are  irreconcil- 
ably inconsistent  with  the  general  verdict,    p.  343. 

Strbbt  RAniBOADS.— fToTM  Frightenedat  Approach  of  Car^^Ptnonal 
Injuries, — A  street  railway  company  is  not  liable  for  an  injury 
caused  by  the  mere  fright  of  a  horse  at  an  approaching  car,  where 
there  is  no  reckless  or  wanton  conduct  indicating  disregard  of  the 
safety  of  those  using  the  street  for  passage,  or  malicious  purpose  to 
injure  them.  pp.  346,  347. 

Sams.— Horse  Frightened  at  Approach  of  Car. — Special  Finding. — 
Overthrow  of  Cfeneral  Verdict. — In  an  action  against  a  street  railway 
oonipany  for  damages  for  personal  injuries  to  plaintiff's  wife,  the 
special  findings  showed  that  while  plaintiff  and  his  wife  were  driv- 
ing across  a  covered  bridge  their  horse  took  fright  at  a  car  coming 
around  a  curve  from  the  opposite  direction,  and  the  action,  of  the 
horse  in  its  attempt  to  nm  away  caused  plaintiff's  wife  to  fall  from 
the  buggy,  injuring  her;  the  jury  found  that  it  was  not  in  evidence 
that  the  car  was  being  run  without  due  regard  for  the  safety  of 
persons  traveling  in  private  conveyances;  that  the  motorman  who 
had  charge  of  the  car  applied  the  brake  for  stopping  the  car  as  soon 
as  he  could  do  so  after  he  saw  that  the  horse  was  showing  signs  of 
fright;  that  the  car  at  the  time  of  the  accident  was  on  an  ascend- 
ing grade  and  could  have  been  easily  stopped  before  it  was 
stopped,  and  if  it  had  been  stopped  at  the  foot  of  the  grade,  the  ac- 
cident would  probably  have  been  avoided.  Held,  that  the  facts 
found  were  irreconcilably  inconsistent  with  a  general  verdict  for 
plaintiff,  pp,  343-347. 

From  the  Grant  Circuit  Court.     Reversed.   ' 

TT.  H.  Carroll  and  G,  D.  DeaUy  for  appellant. 
If.  J.  Houcky  for  appellee. 

Black,  J. — The  appellee  in  his  complaint  against  the 
appellant  alleged  the  personal  injiirv'  of  his  wife  by  her 
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being  thrown  from  a  buggy  in  which  she  was  riding  with 
the  appellee,  her  fall  being  caused  bj  the  running  away  of 
the  horse  drawing  the  vehicle,  through  fright  produced  by  the 
negligence  of  the  appellant  in  causing  the  approach  toward 
the  animal  of  an  electric  car  at  a  high  rate  of  speed;  and 
damages  were  sought  for  the  appellee's  loss  of  his  wife's 
services  and  for  expenses  incurred  by  him  because  of  her 
injury. 

A  jury  returned  a  general  verdict,  awarding  the  appellee 
$250,  and  also  returned  answers  to  interrogatories  submit- 
ted upon  the  request   of  the  parties. 

The  motion  of  the  appellant  for  judgment  in  its  favor 
upon  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  was  overruled,  and  this  ruling  alone  is  pre- 
sented for  our  consideration. 

It  is  claimed  gn  behalf  of  the  appellant  that  many  of  the 
findings  in  answer  to  interrogatories  relating  to  the  question 
of  negligence  on  the  part  of  the  appellant  and  that  of  con- 
tributory negligence  on  the  part  of  the  appellee  and  his  wife 
were  not  findings  of  facts,  but  were  conclusions  of  law,  and 
therefore  are  not  entitled  to  any  consideration.  If,  however, 
soch  conclusions  be  eliminated,  it  remains  true  that  the  jury 
by  the  general  verdict  determined  that  the  appellant  was 
negligent,  and  that  the  appellee's  wife  was  injured  thereby, 
as  alleged  in  the  complaint,  without  contributory  negligence 
on  the  part  of  the  appellee  or  his  wife.  To  decide  that  the 
court  erred  in  overruling  the  appellants'  motion  for  judg- 
ment, the  special  findings  of  the  jury  must  show  facts  irrec- 
oncilably in  conflict  with  the  general  verdict.  It  is  claimed 
for  the  appellant  that  the  special  findings  show  that  there 
was  no  negligence  on  the  part  of  the  appellant,  and  also, 
though  less  clearly,  that  there  was  contributory  negligenco. 

The  special  findings  show  that  the  appellee  with  his  wife 
and  daughter,  riding  in  a  buggy  drawn  by  one  horee,  passed 
eastward  over  a  covered  and  enclosed  bridge  232  feet  long, 
Used  by  the  public  generally  as  a  public  highway,  across  the 
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Miseissinewa  river.  From  the  east  end  of  the  bridge,  in 
which  the  passageway  was  sixteen  feet  wide,  a  road  extended 
into  Gas  City.  The  appellant's  railway,  on  which  cars  were 
run  by  electricity  with  overhead  trolley,  ran  along  the  north 
side  of  the  highway  and  through  the  bridge.  While  the 
buggy  was  in  the  bridge,  a  car  came  around  a  curve  in  the 
electric  road  about  800  feet  east  of  the  bridge  and  was  pro* 
ceeding  thence  in  a  practically  straight  line  westward 
toward  the  bridge.  The  horse  became  frightened  at  the 
approach  of  this  car,  and  the  action  of  the  horse  through  its 
fright  and  attempt  to  run  away  caused  the  fall  of  the  appel- 
lee's wife  to  the  ground  at  a  point  on  the  road  about  sixteen 
feet  east  of  the  bridge.  The  jury  found  that  the  point  at 
which  the  injury  occurred  was  more  than  ordinarily  danger- 
ous for  the  passing  of  a  conveyance  by  a  car;  that  the  car 
at  the  time  of  the  accident  was  on  an  ascending  grade,  the 
ascent  commencing  at  a  point  from  100  to  125  feet  east  of 
the  bridge,  which  would  have  rendered  it  easy  for  those  in 
charge  of  the  car  to  have  stepped  it  before  it  did  stop;  that  if 
it  had  been  stopped  at  or  near  the  foot  of  the  grade,  it  was 
more  than  likely  the  accident  would  have  been  avoided.  The 
jury  found  that  it  was  not  in  evidence  that  the  car  was  being 
run  at  the  time  of  the  acpident  without  due  regard  for  the 
safety  of  persons  traveling  in  private  conveyances;  that 
vehicles  were  passing  over  the  bridge  in  plain  view  of  those 
operating  the  car  approaching  the  bridge,  through  almost  all 
the  distance  of  800  feet  from  the  turn  in  the  road  to  the 
bridge;  that  the  roadway  through  the  bridge  and  south  of 
the  railway  tracks  was  eight  and  one-fourth  feet  wide;  that 
the  driveway  in  the  eastern  approach  to  the  bridge  was  at 
the  east  end  of  the  bridge  eight  and  one-half  feet  wide  and 
gradually  widened  toward  the  east. 

The  appellee  first  saw  the  car  when  he  was  in  the  west 
end  of  the  bridge  and  the  car  was  at  or  near  the  curve  800 
feet  east  of  the  east  end  of  the  bridge.  It  was  not  possible 
for  the  appellee  to  turn  widiin  the  bridge  and  retrace.    The 
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juij  found  that,  under  all  the  circumstances  at  the  time  and 
place  of  the  accident,  there  was  nothing  that  the  appellee 
could  or  should  have  done,  other  than  what  he  did,  to  avoid 
the  accident  and  prevent  injury  to  himself,  his  property,  and 
the  persons  under  his  charge.  The  appellee  was  acquainted 
with  the  bridge  and  the  east  approach  thereto,  as  to  their 
width,  and  knew  that  the  railway  track  was  laid  over  the 
bridge  and  approach,  and  that  cars  were  and  had  been  oper- 
ated thereon.  The  appellee  had  never  driven  the  horse  over 
the  bridge,  and  had  not  known  it  to  have  been  driven  over 
it  when  a  car  was  approaching,  and  the  horse  had  never  met 
a  car  in  the  bridge.  The  three  persons  were  riding  in  a 
buggy  intended  to  carry  two  adult  persons  only,  the  buggy 
having  a  very  low  back  projecting  but  one  inch  or  one 
inch  and  a  half  above  the  cushion,  it  being  difficult  for  a 
person  on  the  outside  to  retain  a  place  thereon  while  three 
adult  persons  were  riding  in  the  buggy.  The  horse  was  a 
quiet,  gentle,  and  tractable  horse,  accustomed  to  seeing  and 
passing  moving  street-cars  propelled  by  electricity  without 
becoming  frightened  thereat.  The  car  was  stopped  about 
eighty-four  feet  east  of  the  place  where  the  appellee's  wife 
was  first  on  the  ground,  which  was  about  sixteen  feet  east  of 
the  bridge.  The  electric  power  which  propelled  the  car  was 
shut  off,  so  as  not  to  propel  it,  570  feet  east  of  the  bridge. 
The  motorman  who  had  charge  of  the  car  applied  the  brake 
for  stopping  the  car  as  soon  as  he  could  do  so  after  he  saw 
that  the  horse  was  showing  signs  of  fright.  The  car  was 
running  at  the  speed  of  about  twelve  miles  per  hour,  from  ' 
the  time  it  left  the  curve  till  it  stopped  at  a  point  about  100 
or  ninety  feet  east  of  the  bridge.  The  horse  was  frightened 
because  of  the  close  proximity  to  which  it  was  brought  to 
the  car  by  reason  of  the  narrowness  of  the  eastern  approach 
and  the  roadway  thereon.  When  the  horse  manifested  the 
first  signs  of  fright,  the  appellee  struck  it  with  a  whip, 
thereby  increasing  its  speed. 

We  are  of  the  opinion  that  the  facts  specially  found  did 
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not  confltitute  contributory  negligence,  as  a  matter  of  law, 
but  the  jury,  notwithstanding  such  facts  specially  found, 
might  consistently  find,  as  was  found  by  the  general  verdict^ 
that  there  was  no  negligence  of  the  occupants  of  the  buggy 
proximately  contributing  to  the  injury. 

But  it  is  more  difficult  to  find  the  necessary  con^tency 
between  the  special  findings  in  answers  to  interro^tories  and 
the  conclusion  involved  in  the  general  verdict  that  the  appel- 
lant was  chargeable  with  negligence  which  was  the  cause  of 
the  injury. 

It  is  not  sufficient  for  the  overthrow  of  the  general  verdict 
to  decide  that  the  facts  specially  found  did  not  establish 
negligence,  but  for  such  result  it  must  be  decided  that  the 
special  facts  establish  the  conclusion,  as  a  matter  of  law,  that 
the  appellant  did  not  by  the  negligence  of  its  servants  cause 
the  injury;  that  is,  that  the  facts  specially  found  are  irrecon- 
cilably inconsistent  with  the  general  verdict. 

The  electric  railway  company  had  a  right  to  run  its  cars 
upon  its  railway  track  without  unnecessary  interruption  or 
such  delays  as  would  be  incompatible  with  the  carrying  on  of 
its  legitimate  business  of  transporting  passengers.  The 
appellee  had  a  like  right  to  the  use  of  the  public  highway  by 
traveling  thereon  in  his  vehicle  drawn  by  a  horse.  A  rule 
prescribing  the  care  which  the  street  railway  company  should 
exercise  for  the  safety  of  travelers  in  vehicles  must  be  rea- 
sonable and  practicable,  having  in  view  the  purpose  to  be 
subserved  and  the  means  of  accomplishing  it.  The  company 
•  can  not  be  held  responsible  for  injury  caused  by  the  mere 
taking  fright  of  horses  at  the  appearance  of  the  car  approach- 
ing on  the  same  street  and  being  operated  in  the  ordinary 
manner,  though  it  be  approaching  rapidly,  where  there  is  no 
reckless  or  wanton  conduct  indicating  disregard  of  the  safety 
of  those  so  using  the  street  for  passage  or  malicious  purpose 
to  injure  them.  Xo  rights  should  bo  held  to  belong  to  such 
a  company  in  this  respect  except  such  as  legitimately  belong 
to  the  full  enjoyment  of  the  franchise;  but  the  rights  of 
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others  in  the  use  of  the  highway  must  be  enjoyed  with  such 
r^ard  for  the  right  to  the  concurrent  use  by  the  railway 
company  as  will  not  pnfctically  and  unreasonably  interfere 
with  the  rapid  transit  for  which  electric  railways  are  in- 
tended and  adapted.  Terre  Hautey  etc.,  B.  Co.  v.  Yant, 
21  Ind.  App.  486. 

In  the  case  at  bar,  it  appears  by  the  special  findings  that 
the  electric  motive  power  had  been  turned  off  at  a  consider^ 
able  distance  from  the  bridge  and  the  appellee,  whether  b^ 
cause  of  a  descent  in  the  railway  or  because  of  the  fright  of 
the  horse  does  not  appear.  But  it  does  appear  that  as  soon  as 
those  operating  the  car  saw  the  horse's  fright  an  effort  was 
made  to  stop  the  car;  that  the  brake  was  applied,  and  the 
car  was  stopped  eighty-four  feet  from  the  place  where  the 
appellee's  wife  fell  from  the  buggy,  and  about  ninety  or  100 
feet  from  the  bridge,  where  the  car  was  upon  an  ascending 
grade. 

It  affirmatively  appears  that  there  was  no  wanton  or 
reckless  conduct  on  the  part  of  the  appellant's  servants,  but, 
on  the  contrary,  there  was  an  effort  to  prevent  the  injury. 
There  was  no  contact  of  the  car  with  the  horse  or  buggy 
or  those  riding  in  the  buggy.  The  horse  did  not  run  down 
the  embankment  and  thereby  injure  the  appellee's  wife,  but 
she  fell  out  upon  the  road,  at  a  considerable  distance  f^om 
the  car. 

It  would  seem  almost  a  declaration  against  the  right  of 
the  public  to  be  transported  by  means  of  electric  railways 
to  hold  the  appellant  responsible  for  the  unfortunate  acci* 
dent  which  befell  the  appellee's  wife. 

The  judgment  is  reversed,  with  instruction  to  sustain  the 
appellant's  motion  for  judgment  in  its  favor. 
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HiGGINS  ET  AL.  V.  QuiaLET  ET  AL. 
[No.  2,688.    Filed  June  15,  1899.    Rehearing  denied  Nov.  28,  1899.J 

Contracts.— AZteration. — Release  of  Surety. — A  change  in  a  contract 
to  remodel  a  house  by  substituting  frame  for  brick  in  the  construc- 
tion of  the  second  story,  and  shingling  instead  of  weather-boarding 
on  the  frame  portion,  made  without  the  knowledge  or  consent  of 
the  sureties  on  a  bond  executed  to  secure  the  performance  of  the 
contract,  is  not  such  a  material  alteration  as  will  release  the  sureties, 
where  the  contract  provided  "that  any  necessary  or  desired  changes 
may  be  made  in  the  plans  and  specifications  for  said  building  during 
the  progress  of  the  work  thereon  without  in  any  manner  affecting 
the  validity  of  the  contract.*'    pp.  348-354. 

Skur."- Alteration. — Parties. — An  answer  to  an  action  on  a  bond  given 
to  secure  the  performance  of  a  building  contract  that  a  new  and 
different  contract  was  entered  into  without  the  knowledge  or  con- 
sent of  the  sureties,  signed  by  but  one  of  the  plaintiffs,  and  thereby 
substituted  different  contracting  parties,  is  insufficient,  where  the 
complaint  averred  that  the  contract  was  signed  on  behalf  of  both 
plaintiffs,  since  the  capacity  in  which  plaintiff  signed  the  contract 
may  be  proved  by  parol,    p.  356. 

Same. — In  Conflict  with  City  Ordinance.^Alteration  of  Contract. — 
Validity. — Where  the  manner  of  constructing  a  building  as  provided 
by  the  plans  and  specifications  was  prohibited  by  a  city  ordinance, 
such  contract  was  not  thereby  rendered  invalid,  where  the  contract 
provided  that  any  necessary  or  desired  changes  might  be  made  in 
the  plans  and  specifications  during  the  progress  of  the  work  with- 
out affecting  the  validity  of  the  contract,  and  the  plans  were 
changed  so  as  not  to  conflict  with  the  provisions  of  the  ordinance. 
pp,  358'36M, 

From  the  Marion  Superior  Court.     Affirmed. 

W.  A.  Pickens,  L.  A.  Cox  and  8.  W.  Kdhuy  for  appel- 
lants. 

Ferdinand  Winter,  for  appellees. 

CoMSTOCK,  C.  J. — On  the  Ist  day  of  August,  1898,  appel- 
lants Olive  and  Long  entered  into  a  building  contract  with 
appellee,  giving  a  bond  in  the  penal  sum  of  $2,000,  with 
appellants  Higgins  and  McDaniel  as  sureties  thereon. 

The  complaint  charges  that  on  the  14th  day  of  September, 
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after  the  execution  of  the  original  contract  and  bond,  a  sec- 
ond agreement  modifying  the  original  contract  was  entered 
into  between  the  principal  contractors.  It  is  alleged  that 
this  second  agreement  was  signed  on  behalf  of  both  appel- 
lees by  appellee  Mary  Quigley. 

The  exhibit  filed  with  the  complaint  shows  the  new  con- 
tract signed  by  Mary  Quigley  alone,  without  any  modifying 
description  as  to  the  capacity  in  which  she  af&j^ed  her  name* 

The  separate  demurrer  of  Higgins  and  McDaniel  to  the 
complaint  was  overruled,  and  a  separate  angwer  filed  by  them 
in  three  paragraphs,  a  general  denial,  and  two  paragraphs 
setting  up  aflirmative  defense.  The  second  paragraph 
charges  that  the  contract  was  void  because  it  required  the 
construction  of  a  building  in  violation  of  an  ordinance  of  the 
city  of  Indianapolis,  which  prescribed  that  a  two-story  brick 
building  such  as  that  contracted  for  should  have  walls  twelve 
inches  thick,  whereas  the  contract  provided  for  the  erection, 
change,  and  repair  of  a  building  within  the  said  city  with 
brick  walls  only  nine  inches  in  thickness,  and  that  the 
building  was  erected  in  violation  of  said  ordinance.  The  third 
paragraph  admitted  the  execution  of  the  contract  in  its  origi- 
nal form,  and  the  execution  of  the  bond  in  suit  by  Higgins 
and  McDaniel  as  sureties  only  for  Olive  and  Long  for  the 
performance  of  the  contract  as  originally  executed,  and 
before  it  was  changed  by  the  second  agreement,  but  alleged 
that  the  first  contract  and  bond  securing  it  were  void  because 
it  provided  for  the  violation  of  the  ordinance  mentioned, 
and  in  the  manner  specified  in  the  second  paragraph.  This 
paragraph  further  alleges  that  after  the  original  contract  was 
executed,  and  the  bond  in  suit  signed,  without  the  knowledge 
or  consent  of  either  Higgins  or  McDaniel,  the  contract  was 
materially  altered  so  as  to  provide  for  a  wooden  structure, 
and  the  original  contract  thereby  abandoned,  and  that  all  the 
work  performed  and  materials  furnished  by  Olive  and  Long 
were  performed  and  furnished  under  the  new  contract  alone. 
A  reply  was  filed  to  these  two  paragraphs,  the  first  a  general 
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denial;  the  second^  that  the  changes  made  were  necessary 
in  the  construction  of  the  building^  and  were  contemplated 
in  the  original  agreement;  that  no  work  was  done  or  agreed 
to  be  done  in  violation  of  an  ordinance,  and  that  the  changes 
reduced  the  cost  of  the  work  $200. 

The  cause  was  tried  by  the  court  and  a  finding  made  and 
judgment  rendered  against  all  the  appellants  for  $599. 60, 
showing  the  suretyship  of  Higgins  and  McDaniel.  A  sep- 
arate motion  for  a  new  trial  was  made  by  Higgins  and  Mc- 
Daniel, and  overruled.  Upon  this  appeal  the  following  errors 
are  assigned.  (1)  That  the  complaint  does  not  state  facts 
sufficient;  (2)  that  the  court  erred  in  overruling  the  demurrer 
of  appellants;  (3)  that  the  court  erred  in  overruling  appel- 
lants^ motion  for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is  that  it  shows, 
as  appellants  claim,  that  after  the  execution  of  the  bond  a 
different  contract  was  entered  into  between  Olive  and  Long 
and  the  appellee  Mary  Quigley,  and  that  the  original  con- 
tract was  abandoned.  It  is  claimed  that  this  transaction  re- 
leases the  sureties  in  two  ways:  (1)  It  is  a  material  alteration, 
and  the  abandonment  of  the  contract  secured  by  the  bond, 
and  the  substitution  of  a  different  contract  in  its  stead,  the 
change  being  from  a  brick  structure  to  a  frame  structure; 
that  the  clause  of  the  first  contract  which  says  ^'that  any 
necessary  or  desired  changes  may  be  made  in  the  plans  and 
specifications  for  said  building  during  the  progress  of  the 
work  thereon  without  in  any  manner  affecting  the  validity 
of  the  contract,^'  only  contemplating  such  changes  as  may  be 
within  the  general  scope  of  the  original  plans  and  specifica- 
tions and  not  any  change  that  would  amount  to  a  departure 
from  such  plans.  It  must  be  admitted  that  a  provision  for 
making  a  desired  or  necessary  change  could  not  be  construed 
to  contemplate  an  entire  departure  from  the  original  plans. 

The  parts  of  the  complaint  to  which  this  objection  applies 
aver  that  on  the  14th  day  of  September,  1893,  it  was  further 
agreed  in  writing  between  said  defendants  Olive  and  Long 
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and  the  plaintiffs,  such  writing  being  signed  on  behalf  of  both 
plaintiffs  by  the  plaintiff  Mary  Quigley  alone,  that  the  frame 
pert  should  be  shingled  instead  of  weather^boarded  and  that 
on  account  thereof  $20  extra  should  be  added  to  the  contract 
pricC;  and  that  two  windows  should  be  placed  in  the  rear 
closets,  for  which  said  contractors  were  to  receive  $9  extra. 
The  averments  preceding  the  reference  to  the  agreement  of 
September  14, 1898,  show  that  the  building  inspector  of  the 
city  of  Indianapolis  disapproved  the  plans  and  specifications 
for  the  improvement  to  which  the  first  agreement  referred, 
and  requ]i*ed  a  frame  structure  to  be  substituted  for  brick 
in  a  portion  of  the  work  contracted  to  be  done,  and  the 
shingling  instead  of  weather-boarding  provided  for  in  the 
agreement  of  September  14th  had  reference  to  the  change 
required  to  be  made  by  the  building  inspector.  The  specifi- 
cations, which  are  referred  to,  and  made  a  part  of  the  con- 
tract,  and  were  upon  motion  of  appellants  made  a  part  of  the 
complaint,  provide,  under  the  head  of  "Brick  Wall"  that 
"the  contractor  should  build  the  one-story  brick  part  to  the 
height  of  the  other  walls,  *  *  *  remove  the  front  and  rear 
brick  gables  to  the  plate  line,  and  point  up  the  old  wall  ad 
directed.'* 

The  original  contract  shows  that  it  was  to  remodel  an  old 
brick  house,  and  the  brick  work  referred  to  was  only  such  a-j 
was  required  to  build  up  the  one-story  brick  part  of  an  old 
house  to  the  height  of  the  other  walls.  We  have  referred 
to  the  fact  that  the  change  in  question  contemplated  the 
substitution  of  shingling  for  weather-boarding  upon  a  frame 
second  story  of  a  part  only  of  the  building,  a  part  which  was 
one  story,  and  this  change  involved  an  addition  to  the  con- 
tract price  of  $20,  the  original  contract  being  for  $2,000. 

The  plans  and  specifications  show  that  the  rear  part  of  the 
old  building  was  frame,  and  the  contract  required  that  this 
be  removed  and  replaced  by  a  new  frame  addition.  The 
building  remodeled  according  to  the  original  plans  and 
specifications  was  to  have  been  partly  of  brick  and  partly 
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frame.  As  conBtructed  in  accordance  with  the  change,  it 
was  partly  brick  and  partly  frame,  the  difference  being  that 
the  second  story  of  a  part  of  the  building  was  changed  from 
brick  to  frame,  shingled  instead  of  weather-boarded.  The 
style,  shape,  proportions,  and  general  arrangement  do  not 
appear  from  the  complaint  to  have  been  changed.  Appellant 
insists  that  these  changes  substituted  a  frame  for  a  brick 
structure  and  "subverted  the  whole  general  plan  of  the  strac- 
ture  and  introduced  a  new  style  of  building  which  was  never 
contemplated  by  the  parties  at  the  beginning."  We  cannot 
agree  with  this  claim.  The  more  reasonable  proposition  id 
that  such  changes  were  provided  for  in  the  provision  hereto- 
fore set  out.  They  were  necessary  and  desired  changes  stip- 
ulated for  in  the  contract.  In  support  of  this  claim  that  the 
clause  referred  to  applies  to  such  changes  as  may  be  within 
the  general  scope  of  the  original  plans,  and  not  any  change 
which  would  amount  to  a  departure  from  such  plans, 
changes,  such  as  might  be  for  the  greater  comfort  of  the 
owner  or  greater  beauty  of  the  structure,  and  "in  keeping 
with  general  style,  extent,  and  purpose  of  the  original  un- 
dertaking," appellant  cites:  Western  Building  Assn.  v. 
Fitzmauricej  9  Cent.  L.  J.  169-173;  Grant  v.  Smith,  46 
N.  Y.  93.  In  the  case  first  cited,  the  contract  provided 
only  for  the  making  of  such  changes  as  might  be  found 
necessary.  The  changes  made  were  tearing  down  door 
frames  after  they  had  been  placed  according  to  the 
plans  and  specifications  and  substituting  others  of  differ- 
ent form  and  greater  cost,  and  by  changing  the  finishing 
windows,  which  changes  were  not  necessary  to  complete 
the  house,  but  solely  to  gratify  the  taste  of  the  owner. 
The  court  said:  "The  only  other  ground  upon  whioh  it 
is  assumed  that  the  sureties  were  discharged  is  that  relating 
to  the  changes  in  the  work  as  it  progressed.  The  mere 
fact  that  there  were  departures  from  the  original  plans 
and  specifications  could  not  operate  such  a  discharge; 
because  changes,  imder  the  direction  of  the  architect,  were 
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expressly  provided  for  in  the  contract.  *  *  ^  The 
more  rational  construction  is^  that  such  alterations  might 
be  made  as  should  be  found  ^necessary'  by  the  architect; 
but  whether  necessary  for  the  completion  of  the  work,  for 
the  greater  comfort  of  the  future  occupants,  or  for  the 
gratifying  of  the  personal  tastes  of  the  owner,  was  a  matter 
of  no  concern  to  any  one  but  the  architect  himself.  The 
spirit  of  the  contract  throughout  indicates  a  purpose  to  leave 
all  such  questions  to  the  architect's  discretion.  Of  course, 
it  is  not  to  be  supposed  that  the  architect  would  be  per- 
mitted to  abuse  that  discretion  by  subverting  the  whole 
general  plan  of  the  structures,  and  introducing  a  new  style 
of  building  which  was  never  contemplated  by  the  con- 
tractors. His  change,  if  any,  should  still  be  in  keeping  with 
the  general  style,  extent,  and  purpo.?es  of  the  original  under- 
taking." In  the  present  case  there  was  no  change  in  the 
style,  extent,  or  purpose  of  the  original  undertaking.  In 
Grant  v.  Smithy  supray  the  contract  did  not  provide  for 
changes^  and  it  was  held  that  the  change  made  released  the 
surety.  The  contract  provided  for  furnishing  "a  steam 
engine  of  twelve  inch  bore 'and  twenty  inch  stroke;  two 
cylinder  boilers,  each  thirty  feet  long  and  twenty-five  inches 
in  diameter,  and  all  the  shafts,  pulleys,  and  iron  necessary," 
etc.  An  engine  with  three  boilers,  and  of  a  greater  capacity 
and  bore,  and  for  an  additional  price,  was  substituted. 

In  Howard  County  v.  Bakery  119  Mo.  397,  24  S.  W.  200, 
the  question  arose  on  a  claim  that  there  was  a  variance 
between  the  contract  pleaded  and  the  proof,  and  the  court 
expressed  the  opinion  that  a  change  from  stone  lintels  to 
lintels  of  railroad  iron  was  not  a  material  change.  In  Mc- 
Lennan V.  Wellingtony  48  Kan.  756,  30  Pac.  183,  the  con- 
tract provided  for  changes  and  alterations  in  the  following 
language:  "Should  the  proprietors,  at  any  time  during  the 
progress  of  said  work,  require  any  alterations,  or  deviations 
from,  or  additions  to,  or  omissions  in,  the  said  contract, 
specifications,  or  plans,  lliey  shall  have  the  right  and  power 
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to  make  such  change,  or  changes,  and  the  same  shall  in  no 
way  injuriously  affect  or  make  void  this  contraet^  but  the 
difference  for  work  omitted  shall  be  deducted  from  the 
amount  of  the  contract  by  a  fair  and  reasonable  valuation; 
and  for  additional  work  required  in  alterations  the  amount 
shall  be  agreed  upon  before  commencing  additions." 
Changes  were  inade  and  the  sureties  were  held  liable  on 
their  undertaking.  In  passing  upon  the  question,  the 
court  said :  ^^We  also  learn  from  the  additional  findings  of 
the  refei'ee  that  the  changes  made  were  no  more  than  are 
liable  to  occur  in  the  construction  of  a  building  of  the  aze 
and  dimensions  described  in  the  plans.  *  *  ♦  Now,  we 
think  just  such  changes  as  were  made  were  provided  for  in 
the  contract."  The  provision  for  change  in  this  contract  is 
broader  than  the  one  under  consideration. 

In  Hayden  v.  Cook  (Neb.),  52  N.  W.  166,  the  court  held 
that  the  alterations  made  were  within  the  terms  of  the  con- 
tract without  stating  what  the  alterations  were,  and  that  the 
sureties  were  not  released. 

The  same  may  be  said  of  Consul  v.  Sheldon^  35  Neb.  247, 
52  N.  W.  1104,  the  court  holding  that  the  alterations  were 
provided  for  in  the  contract.  In  the  course  of  the  opinion 
the  court  said:  "We  must  not  be  understood  as  claiming 
that  the  owner  has  the  right  to  make  such  changes  as  he  saw 
proper,  regardless  of  cost  and  the  character  and  extent  of 
such  alterations.  The  changes  and  additions  must  be  reason- 
able and  not  materially  increase  the  cOet  of  the  buildings 
beyond  the  contract  price.  The  evidence  shows  that  the 
alterations  were  not  unreasonable,  and  that  the  additional 
labor  and  materials  did  not  greatly  exceed  the  value  of  the 
work  called  for  by  the  original  contract,  which  was  omitted." 

In  Ashenhroedel  Clitb  v.  Finlayy  53  Mo.  App.  256,  the 
sureties  were  held  to  be  bound  because  changes  in  the  con- 
tract were  such  as  were  provided  for,  the  changes  consisting 
in  sinking  the  foundation  wall  two  or  three  feet  deeper  than 
shown  in  the  original  plans,  owing  to  the  insecure  character 
of  the  ground  encountered. 
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Appellants  contend,  secondly,  that  the  execution  of  tlie 
second  contract  released  the  sureties  because  it  not  only 
substituted  a  di£Ferent  contract  for  the  original|  but  substi- 
tuted different  contracting  parties,  viz.,  Mary  Quigley, 
instead  of  Mary  and  William  F.  Quigley.  Appellants 
insist  that  if  Mary  Quigley  signed  for  any  one  but  herself, 
she  should  have  so  designated;  not  having  done  so,  it  is  her 
individual  contract;  that  if  she  signed  for  herself  and  Wil- 
liam F.  Quigley,  she  was  acting  as  his  agent,  and,  under 
such  circumstances,  if  the  contract  binds  the  agent  alone,  it 
is  her  contract  only,  although  it  may  appear  that  she  was 
acting  as  agent  for  some  one  else,  citing.  Boards  etc.,  v. 
Butterworthy  17  Ind.  129,  131. 

We  think  this  position  of  appellants'  counsel  is  not  well 
taken.  The  complaint  avers,  that  the  agreement  in  question 
"was  signed  on  behalf  of  both  plaintiffs  by  the  plaintiff  Mary 
Quigley  alone.  It  vnW  not  be  questioned  that  the  capacity  in 
which  one  signs  a  contract  may  be  proved  by  parol;  this  is. 
not  permitted  for  the  purpose  of  discharging  the  personal 
obligation  that  the  signature  itself  imports,  but  for  the  pur- 
pose of  charging  some  other  person  with  personal  obligation 
by  reason  of  the  fact  that  the  person  signing  acted'  as  agent 
or  in  some  other  representative  capacity,  and  not  solely  in 
his  right.  The  fact,  however,  that  one  so  signing  acted  in  a 
representative  capacity  would  not  relieve  him  from  personal 
liability  if  his  agency  was  unknown  to  the  parties  with  whom 
he  contracted. 

In  Board  v.  BuUerworthy  supra,  which  was  a  suit  brought 
against  the  board  of  commissioners  of  Warrick  county  on  a 
contract  signed  by  Nathan  Pryeatt,  the  court  held  that  it  was 
competent  to  give  evidence  of  facts  tending  to  show  that 
the  contract  was  in  fact  the  contract  of  the  county. 

What  we  have  said  applies  to  the  second  assignment  of 
error,  viz.,  the  overruling  of  the  separate  demurrers  of  Hig- 
gins and  McDaniel. 

Under  the  third  specification  of  the  assignment  of  errors, 
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the  overruling  of  the  motion  for  a  new  trial,  the  second 
reason  is  the  first  discussed.  It  is  that  the  assessment  of  the 
amount  of  the  recovery  is  too  high.  Appellants  set  out  in 
their  brief  a  tabulated  statement  of  the  items  proved,  with 
dates,  showing  a  total  of  $2,476.65.  Deducting  the  contract 
price,  plus  extras, — $2,000  plus  $29  equals  $2,029, — shows 
an  overpayment  of  $447.65.  At  the  time  the  building  was 
completed  appellees  had  paid  $1,657.12.  Until  the  contract 
price,  $2,000,  and  the  charge  for  extras,  $29,  were  paid, 
appellees  were  not  entitled  to  claim  interest;  or,  in  other 
words,  said  $447.65  overpayment  could  draw  interest  only 
from  the  time  of  payment.  The  statement  justifies  the  claim 
of  appellants*  counsel  that  the  assessment  is  too  high  by 
$63.41.  From  this  statement,  however,  there  is  omitted  an, 
item  of  $58,  allowed  by  the  court  to  appellees  as  rent,  at  the 
rate  of  $2  a  day,  from  November  1,  1893,  when  the  work 
was  to  have  been  completed,  to  the  29th  day  of  November, 
1893,  when  it  was  completed.  Adding  this  amount  to  the 
overpayment,  $447.65  plus  $58,  we  have  $505.65,  on  which 
interest  should  be  computed  from  January  1,  1894,  prior  to 
which  time  the  last  payment  had  been  made,  to  the  date  of 
judgment,  April  30,  1897,  three  years  and  four  months, 
amounting  to  $100.90,  which  would  make  the  entire  amount 
appellees  were  entitled  to  recover  $606.55,  while  the  judg- 
ment was  for  $599.55.  It  is  claimed  by  appellees  that  there 
is  an  error  in  appellants'  brief  in  this:  that  item  numbered 
two,  "paid  painters  $6,"  and  item  number  forty-one,  "paid 
Olive  and  Long  $6 ;''  that  this  amount  was  paid  to  Olive  and 
Long,  and  by  them  paid  to  the  painter  Nealy.  It  was  paid 
but  once.  A  reference  to  the  evidence  sustains  appellees' 
claim,  and  the  discrepancy  in  the  amount  of  the  judgment 
and  the  amount  it  should  have  been,  including  the  $58  al- 
lowed for  rent,  on  the  basis  of  payments  stated  in  appellants' 
brief. 

The  third  and  fourth  reasons  for  a  new  trial,  that  is,  that 

the  decision  of  the  lower  court  was  not  sustained  bv  the 

I' 

evidence  and  was  contrary  to  law,  are  discussed  by  appellants 
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together,  and  will  be  so  considered  here.  It  is  claimed  that 
there  is  no  evidence  to  support  the  decision  of  the  court 
because  the  contract  was  illegal  by  reason  of  its  providing  for 
the  erection  of  a  building  in  violation  of  an  ordinance  of  the 
city  of  Indianapolis.  This  objection  does  not  arise  upon  the 
pleadings.  It  was  presented  by  the  second  paragraph  of  the 
separate  answer  of  the  defendants  Higgins  and  McDaniel,  in 
which  they  averred  that  the  contract,  as  originally  entered 
into,  provided  for  the  construction  of  a  building  with  a  nine 
inch  brick  wall,  and  that  the  building  was  in  fact  so  con- 
structed, and  that  at  the  time  the  contract  was  entered  into 
and  the  work  done  there  was  in  force  an  ordinance  of  the 
eity  of  Indianapolis  which  prohibited  the  erection  of  brick 
buildings  with  walls  less  than  twelve  inches  thick.  This 
answer  was  not  demurred  to.  A  reply  was  filed  to  the  sec- 
ond paragraph  of  the  answer,  in  which  it  was  averred  that 
the  change  in  the  plans  and  specifications,  set  out  in  the  com- 
plaint, which  was  made  in  obedience  to  the  requirements  of 
the  building  inspector  of  the  city  of  Indianapolis,  was  made 
necessary  by  the  ordinance  referred  to  in  the  second  para- 
graph of  the  answer.  Said  change  consisted  in  substituting 
frame  construction  for  brick  construction,  where  by  the  orig- 
inal plans  and  specifications  it  was  provided  that  a  nine-inch 
brick  wall  should  be  constructed;  and  it  was  denied  in  such 
paragraph  of  reply  that  the  building  had  been  constructed  in 
any  respect  in  violation  of  the  city  ordinance,  but  on  the  con- 
trary the  change  averred  in  the  complaint  to  have  been  made 
was  made  for  the  purpose  of  avoiding  any  such  violation,  and 
with  that  effect.  Upon  the  trial,  the  undisputed  evidence 
showed  that  the  building  which  the  contract  required  to  be 
remodeled  and  improved  was,  as  to  its  front  part,  thirty-three 
by  thirty-two  feet  in  size,  a  two-story  brick,  and,  as  to  its 
middle  part,  immediately  in  rear  of  the  front,  thirty-two  by 
sixteen  feet  in  size,  a  one-story  brick,  and  in  rear  of  all  of 
this,  all  frame.  The  original  plans  and  specifications,  as 
we  have  already  shown,  provided  that  the  one-story  brick 
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middle  part  was  to  be  made  two  stories  in  height,  the  same 
as  the  front  part,  and  all  brick.  The  city  ordinance  pro- 
hibited the  construction  of  brick  walls  less  than  twelve 
inches  thick.  The  walls  of  the  old  building  were  only  nine 
inches  thick.  The  building  inspector  prohibited  the  raising 
(rf  the  one-story  brick  to  two  stories  by  building  thereon  a 
nine-inch  wall,  and  thereupon  the  architect  gave  the  con- 
tractors, under  date  of  August  12,  1893,  notice,  in  writing, 
set  out  in  the  complaint,  to  "build  that  part  of  the  house 
shown  as  brick  work  on  the  plans,  and  condemned  by  the 
inspector,  frame,  and-  finish  in  every  respect  as  specified  on 
frame  addition,  with  the  addition  of  a  molded  belt  at  the 
second  story  line."  This  was  the  only  change  made.  It 
changed  the  material  that  was  originally  intended  to  be  used 
in  doing  a  small  part  of  the  work  from  brick  to  frame.  It 
did  not  change  the  style,  dimensions,  plan,  or  arrangement 
of  the  building  at  all.  The  sole  question  then  is  whether 
providing  in  the  original  plans  and  specifications  for  con- 
struction which  was  prohibited  by  a  city  ordinance  invali- 
dates the  contract,  although  it  is  provided  in  the  same 
contract  that  "it  is  further  understood  and  agreed  that  any 
necessary  or  desired  changes  may  be  made  in  the  plans  and 
specifications  for  said  building  during  the  progress  of  the 
work  thereon,  without  in  any  manner  affecting  the  validity 
of  this  contract",  and  although  it  appears  that  when  it  was 
discovered  that  the  construction  as  originally  provided  for 
was  illegal,  the  plans  and  specifications  were  changed,  under 
the  authority  thus  given,  so  as  entirely  to  remove  such  ille- 
gality, and  that  the  building  as  in  fact  constructed  did  not 
in  any  way  involve  the  doing  of  an  illegal  act. 

There  is  no  controversy  between  counsel  upon  the  propo- 
sition that  an  agreement  to  do  an  illegal  act  is  void,  and  that 
the  illegality  created  by  a  city  ordinance  has  the  same  force 
as  if  it  were  created  bv  a  statute  of  the  State.  Counsel  for 
appellees  contend  that  before  a  contract  will  be  held  invalid 
because  of  its  illegality,  it  must  require  the  doing  of  an 
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illegal  act,  and  that  if  a  contract  is  subject  to  two  construc- 
tions, it  will  be  given  that  construction  which  makes  it  con- 
form to  the  law.  Appellants,  conceding  the  foregoing 
proposition,  insist  that  the  contract  in  suit  in  this  case 
required  the  doing  of  an  illegal  act  as  written  when  the 
sureties  signed  the  bond. 

The  contract  in  question,  by  reference  to  the  plans  and 
specifications,  provides  for  the  construction  of  a  nine-inch 
brick  wall,  which  was  forbidden  by  a  city  ordinance,  but  its 
concluding  paragraph  is  as  follows:  *'And  it  is  further 
understood  and  agreed  that  any  necessary  or  desired  changes 
may  be  made  in  the  plans  and  specifications  for  said  build- 
ing during  the  progress  of  the  work  thereon  without  in  any 
manner  affecting  the  validity  of  this  contract:  Provided 
always  that  the  difference  as  to  cost  occasioned  by  said 
changes  shall  be  first  agreed  to  in  writing  by  both  parties 
hereto."  This  language  is  very  broad;  it  stipulates  not 
only  for  desired  changes,  but  for  necessary  changes.  The 
right  to  alter  the  plans  and  specifications  was  not  limited  to 
modifications  suggested  by  the  taste  and  convenience  of 
the  parties,  but  included  those  that  various  conditions  might 
render  necessary.  We  cannot  know  what  changes  the  par- 
ties had  in  mind  which  might  become  necessary,  but  the 
presumption  is  not  a  violent  one  that  they  iflight  have  had 
in  comtemplation  variations  on  account  of  physical  hin- 
drances in  obedience  to  the  dominating  police  power  which 
in  all  cities  of  considerable  size  regulates  the  material  used 
in,  the  manner  of  construction,  the  lighting,  plumbing, 
hanging  of  doors,  etc.  of  a  house.  The  parties  to  the  con- 
tract are  presumed  to  have  had  knowledge  of  the  ordinance; 
they  are  presumed  not  to  have  entered  into  the  contract  as 
an  idle  thing,  but  with  a  view  of  carrying  out  its  terms.  No 
c(hanges  could  be  more  necessary  than  such  a  one  as  would 
I)ermit  the  performance  of  the  contract.  It  is  argued  by 
appellants  that  if  the  first  contract  was  illegal  that  every- 
thing that  was  done  afterwards  to  make  it  legal  was  the  mak- 
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icg  of  a  new  contract,  and  that  for  that  reason  also  the  sure- 
ties could  not  be  held  upon  the  bond.  This  would  be  true 
if  the  original  contract  did  not  itself  provide  for  necessary 
changes.  In  this  connection  appellants  cite  and  quote  from 
the  opinion  in  Burger  v.  Roehch,  28  N.  Y.  Supp.  460.  It 
was  a  case  where  the  contract*  had  been  made  to  erect  a 
building  with  walls  of  less  thickness  than  was  required  by 
the  building  ordinance,  and  the  permit  was  refused.  The 
contractor  then  proposed  to  change  to  thicker  walls.  This 
was  declined.  He  then  proposed  to  change  the  structure  to 
wood,  and  this  proposal  was  adopted  by  the  owner,  but  when 
the  bids  were  taken  upon  the  wood  structure,  the  contract 
was  let  to  another  than  the  original  contractor.  Suit  was 
broughttfor  damages  on  the  original  contract,  and  a  motion 
for  nonsuit  at  the  close  of  the  evidence  was  denied.  The 
supreme  court  held  tjiat  as  the  contract  was  in  violation 
of  an  ordinance,  it  was  void,  quoting  from  Wharton  on 
Contracts  to  tlie  effect  that  "a  contract  vodd  for  illegality  is 
no  contract,"  and  held  that  the  motion  should  have  been 
sustained.  It  w^as  claimed  that  the  owner  ought  to  have 
agreed  to  the  change  that  w^as  proposed  by  the  contractor. 
The  court  said:  "If  so  changed,  it  would  have  been  a  new 
contract  involving  new  bids  for  the  work.  The  defendants 
were  not  obliged  to  make  a  new  contract  with  the  plaintiffs." 
In  that  case,  the  contract  made  no  provision  for  its  modifi- 
cation. If  the  contract  as  entered  into  had  been  performed, 
its  violation  of  the  citv  ordinance  would  have  followed.  If 
the  contract  had  been  changed  so  as  not  to  violate  the  ordi* 
nance,  the  change  would  necessarily  have  resulted  in  the 
making  of  a  new^  contract.  The  change  made  in  the  con- 
tract in  suit  was  made  by  virtue  of  the  original  contract, 
and  the  agreement  for  a  change  is  made  in  the  execution  of 
the  original  contract.  SmUh  v.  Mollesoiiy  148  N.  Y.  241, 
42  N.  E.  669,  involved  a  building  contract,  and  the  claim 
of  the  sureties  to  be  released  because  of  changes  that  had 
been  made  in  the  doing  of  the  work  from  the  manner  pro- 
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vided  m  the  contract.    The  case  is  in  point  upon  two  proposi- 
tions.   (1)    While  the  obligations  of  sureties  is  strictissimi 
jurisy  the  rule  of  construction  to  be  applied  in  the  con- 
struction of  suretyships  is  the  same  that  is  to  be  applied  in 
the  construction  of  contracts  in  general.  (2)  That  the  provi- 
sions in  a  contract  for  changes  bind  the  sureties  the  same  as 
principals,  and  that  by  virtue  of  such  provisions  the  sureties 
are  to  be  held  to  have  consented  in  advance  to  the  making  of 
all  such  changes  as  are  within  the  terms  of  the  stipulations. 
In  the  course  of  the  opinion,  the  court  said:  "It  should  also 
be  observed  that  there  is  a  clause  in  the  contract  the  material 
part  of  which  reads  as  follows:     'Should  the  owner  at  any 
time  during  the  progress  of  his  said  work  request  any  altera- 
tions, deviations  or  omissions  from  the  said  contract,  he  shall 
be  at  liberty  to  do  so,  and  the  same  shall  in  no  way  affect  or 
make  void  the  contract.'     The  defendant  having  by  refer- 
ence in  effect  made  the  contract  a  part  of  the  bond,  must  be 
deemed  to  have  assented  to  this  provision  and  to  any  changes 
or  deviations  in  the  performance  of  the  contract  made  under 
it     She  has,  in  effect,  guaranteed  the  performance  of  the 
written  contract  between  other  parties,  which  by  its  terms 
permitted  the  parties  to  change  it  or  deviate  from  it    "While 
it  is  not  important  to  consider  the  real  scope  of  this  clause 
since  we  preferred  to  dispose  of  the  question  in  the  case 
upo;n  the  grounds  that  there  is  no  material  departure  from 
the  contract  when  properly  construed,  it  should  be  noted 
that  she  consented  in  advance  to  changes  of  some  character 
which  are  permitted  by  the  contract  in  language  quite  broad 
and  comprehensive."     To  the  same  effect  are  the  cases  of 
Howard  County  v.  Baker,  119  Mo.  307,  24  S.  W.  200; 
McLennan  y.  Wellington,  48  Kan.  756,  30  Pac.  183;  Ashen- 
hroedel  Clvh  v.  F  inlay,  53  Mo.  App.  256;  Hay  den  v.  Cook 
(Neb.),  52  N.  W.  165:  Consaul  v.  Sheldon,  35  Xeb.  247,  52 
N.  W.  1104;  American  Surety  Co.  v.  Lauber,  22  Ind.  App. 
326;  Young  v.  Young,  21  Ind.  App.  509. 
By  the  terms  of  the  bond,  the  stipulation  of  the  contract 
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becomes  a  part  of  it,  and  appellees  Higgins  and  McDaniel 
become  parties  to  the  stipulation  which  provides  for  changes 
in  the  contract  without  a  violation  of  the  same.  They  agreed 
in  advance  to  necessary  changes.  The  contractor  of  the 
building  under  the  supplemental  agreement  is  fully  within 
the  terms  of  the  original  agreement.  The  only  effect  of  the 
change  was  to  eliminate  the  element  of  illegality  and  make 
it  possible  to  carry  it  out  without  the  violation  of  the  city 
ordinance.  We  think  the  decision  was  supported  by  suffi- 
cient evidence  and  was  not  contrary  to  law. 

The  fifth,  sixth,  and  seventh  reasons  for  a  new  trial  relate 
to  the  admission  in  evidence  of  the  original  complaint,  the 
supplemental  contract  and  the  plans  and  specifications  by 
appellees  to  be  a  part  of  the  contract.  Holding  that  the 
change  in  the  contract  was  made  in  accordance  with  the 
changes  provided  for  in  the  contract  to  which  appellants 
were  parties,  we  must  hold  that  these  reasons  were  not  valid. 

The  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  reasons  for  a  new  trial  relate  to  the  admission 
in  evidence  of  the  testimony  of  appellee  Mary  Quigley  as  to 
certain  payments  which  she  made  to  appellants  Olive  and 
Long.  It  is  claimed  that  there  was  no  proof  that  the  pay- 
ments oflFered  to  be  proved  were  made  under  the  contract; 
that  the  contract  provided  that  only  seventy-five  per  cent, 
was  to  be  paid  as  the  work  progressed,  and  that  it  had  not 
been  shown  that  any  estimate  of  the  architect  had  been 
made  so  as  to  entitle  appellees  to  make  the  payment.  Mary 
Quigley  testified  that  she  made  the  payments  under  the 
directions  of  the  architect;  that  she  went  to  him  everv  dav 
and  saw  him  about  it  and  how  much  was  paid  and  kept  an 
account  of  it.  Winterrowd,  the  architect,  testified  that  he 
visited  the  house  "almost  every  day  or  probably  every  other 
day,''  and  whenever  payments  were  made  knew  that  they 
were  not  going  beyond  the  contract  price,  and  that  they  were 
made  on  his  estimates.  The  contract  did  not  require  estimate 
to  be  made  in  wTiting.    He  also  directed  Mrs.  Quigley  to  pay 
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off  all  bills  approved  by  the  contractors.  The  architect  also 
testified  that  there  had  been  paid,  when  the  last  payment  was 
made,  less  than  $700,  about  $650,  and  that  at  that  time 
they  had  done  work  amounting  to  more  than  that  amount; 
the  amount  paid  was  less  than  the  seventy-fiye  per  cent^  of 
the  contract  price,  which  would  be  $1,500,  which  appellees 
were  authorized  to  pay  in  advance  of  the  completion  of  the 
work. 

The  sixteenth  reason  for  a  new  trial  is  found  in  the  refusal 
of  the  court  to  permit  appellants  to  ask  appellee,  Mary  Quig- 
ley,  on  cross-examination  whether  or  not  the  building  as  con- 
structed was  frame.  It  was  properly  excluded  because  it 
was  not  proper  cross-examination.  Her  testimony  in  chief 
had  been  confined  to  her  payments  and  the  time  when  the 
building  was  completed.  For  a  like  reason,  it  was  not  error 
in  cross-examination  to  refuse  appellants  to  prove  by  Mary 
Quigley  whether  the  labor  and  material  she  had  paid  for  was 
not  furnished  upon 'a  contract  subsequent  to  the  original 
contract.  It  was  not  error  to  refuse  to  permit  like  proof  upon 
cross-examination  as  to  painting  that  was  done  and  to  paint- 
ing materials,  constituting  the  sixteenth  and  eighteenth 
reasons  for  a  new  trial. 

The  twenty-first,  twenty-second,  and  twenty-third  reasons 
for  a  new  trial  relate  to  the  admission  of  the  testimony  of 
the  witness  Winterrowd  as  to  what  proportion  in  lumber, 
labor,  and  material  involved  in  the  change  from  a  brick  to 
a  wood  structure  the  contract  as  executed  bore  to  the  contract 
as  originally  made  for  a  brick  structure.  Questions  intended 
to  elicit  this  information  were  put  to  the  witness  in  various 
forms,  but  we  do  not  find  that  they  were  answered,  except 
as  follows :  The  witness  was  asked  to  state  the  cost  of  put- 
ting up  the  half  story  in  brick.  An  objection  to  the  ques- 
tion was  overruled,  and  the  witness  answered  that  he  could 
not  tell  the  relative  coat  without  making  a  calculation,  but 
that  the  brick  would  cost  more  than  the  frame;  that  it  would 
take  brick  masons  longer  to  build  the  same  wall  than  it 
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would  take  to  build  one  of  frame,  and  laborers  on  brick  are 
higher  priced  than  carpenters.  The  answer  was  so  indefinite 
and  so  lacking  in  information  that  it  oould  not  have  haxnied 
appellant. 

The  twenty-sixth  reason  for  a  new  trial  is  based  upon  the 
refusal  of  the  court  to  allow  the  appellant  McDaniel  to  tes- 
tify that  the  change  in  the  character  of  the  building  from  a 
brick  to  a  frame  was  made  without  his  knowledge  or  consent. 
The  court  correctly  sustained  the  objection  upon  the  ground 
that  it  assumed- that  the  building  had  been  changed  from  a 
brick  to  a  frame,  a  fact  which  was  denied.  The  witness 
Winterrowd  had,  in  answer  to  questions  propounded  by 
appellants'  counsel,  described  the  character  of  the  building 
as  constructed.  The  witness  was  then  asked  to  "state 
whether  or  not  this  is  a  distinct  style  of  construction."  The 
court  sustained  the  objection  to  the  question,  and  counsel 
stated,  we  "offer  to  prove  that  a  building  the  first  story  of 
which  is  composed  of  brick  or  stone  with  a  second  story  of 
frame  or  wood  and  shingles  is  a  distinct  style  of  architec- 
ture, differing  from  a  frame  building  or  from  a  brick  build- 
ing." In  adhering  to  the  ruling,  the  court  correctly  said 
the  "proposition  was  self  evident,  one  being  of  wood  and  the 
other  of  brick."  The  foregoing  are  all  the  specifications  of 
error  discussed. 

A  careful  consideration  of  the  interesting  questions  so 
ably  presented  by  counsel,  and  of  the  numerous  authorities 
cited,  lead  us  to  the  conclusion  that  the  changes  made  were 
reasonable  and  authorized  by  the  terms  of  the  contract,  and 
that  the  trial  court  committed  no  error  for  which  the  judg- 
ment should  be  reversed.    Judgment  affirmed. 
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[No.  2,878.    Filed  November  24,  1899.] 

Brokbbs. —  Commission. —  Complaint. —  Quantum  Meruit. — A  com- 
plaint upon  the  quantum  meruit  to  recover  a  commission  for  serv- 
ices as  a  broker  which  alleges  that  plaintiff,  at  the  special  instance 
and  request  of  defendant,  procured  a  purchaser  for  a  large  general 
stock  of  merchandise,  owned  by  defendant,  which  defendant  desired 
to  sell,  and  in  all  things  complied  with  the  request  of  defendant,  is 
suflicient  as  against  a  demurrer,  although  it  is  not  alleged  that  the 
purchaser  was  ready,  willing,  and  able  to  purchase  the  stock,  or 
that  a  sale  was  completed  before  the  action  was  commenced,  or 
prevented  by  defendant,    pp.  S65-371. 

Same. —  Commission. — Agreement  to  Furnish  Purchaser. — Where  a 
broker  is  instrumental  in  bringing  the  owner  of  property  and  a 
purchaser  together,  and  a  sale  or  exchange  is  effected,  the  broker  is 
entitled  to  a  commission  under  a  contract  to  furnish  a  purchaser  to 
his  principal,    p.  371. 

VzRDicrr.—Ansivers  to  Interrogatories. — Conflict. — The  general  verdict 
must  stand  as  against  answers  to  interrogatories,  unless  the  answers 
are  in  irreconcilable  conflict  with  the  general  verdict,    p.  S72. 

lNSTitncnoNS.^£rarm/e««  Error. — ^A  judgment  will  not  be  reversed 
because  one  or  more  instructions  given,  when  standing  alone,  were 
erroneous,  where,  construing  all  the  instructions  together,  it  is  ap- 
parent that  the  jury  was  not  misled,  and  it  affirmatively  appears 
that  the  verdict  was  right  upon  the  evidence,    p.  374. 

TaiAL. — Venire  de  Novo. — Before  a  motion  for  a  venire  de  novo  will 
lie,  the  verdict  or  finding  must  be  so  defective  that  no  judgment 
can  be  rendered  thereon,    p.  375. 

Same. — Venire  de  Novo. — The  failure  to  find  material  facts  in  a  special, 
finding  or  verdict  is  not  cause  for  a  venire  de  novo.    p.  376. 

From  the  Carroll  Circuit  Court.     Affirmed. 

J.  C.  Father  J  for  appellant. 

R.  P.  Davidsouy  A.  BouldSy  M.  A.  Ryan  and  W.  R. 
Moore,  for  appellee. 

Wiley,  J. — This  was  an  action  by  appellee  to  recover 
from  appellant  a  commission  for  services  as  a  broker.  The 
complaint  is  in  two  paragraphs.  The  first  is  a  common  count 
upon  the  quantum  meruit,  wherein  it  is  averred  that  appel- 
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lee,  at  the  special  instance  and  request  of  appellant,  procured 
a  purchaser  for  a  large  general  stock  of  merchandise  owned 
by  appellant,  and  which  he  desired  to  sell.  In  this  paragraph 
it  is  averred  that  appellee  did  procure  and  furnish  such 
purchaser,  and  in  all  things  complied  with  the  request  of 
appellant.  The  second  paragraph  counts  upon  an  alleged 
special  agreement,  whereby  appellant,  aa  is  alleged,  agreed 
to  pay  appellee  a  commission  of  $600  for  procuring  a  pur- 
chaser for  appellant's  stock  of  goods,  such  commisfflon  to  be 
paid  as  soon  as  the  sale  was  completed.  This  paragraph 
alleges  that  appellee  did  furnish  such  purchaser,  to  whom 
appellant  did  sell  his  entire  stock  of  goods,  amounting  to 
over  $20,000  in  the  aggregate.  In  this  paragraph  some 
correspondence  between  appellant  and  appellee  is  set  out 

Appellant  moved  to  make  the  first  paragraph  more 
specific,  and  to  strike  out  parts  of  the  second.  These  motions 
were  overruled  and  exceptions  reserved.  A  demurrer  to 
each  paragraph  of  complaint  was  overruled.  The  issue  was 
joined  by  an  answer  in  general  denial,  and  a  trial  by  jury 
resulted  in  a  general  verdict  for  appellee,  and  with  the  gen- 
eral verdict  the  jury  made  special  findings  of  fact  by  way 
of  answers  to  inteiTogatories.  Appellant's  motion  for  judg- 
ment on  the  answers  to  interrogatories,  motion  in  arrest  of 
judgment,  for  a  new  trial,  and  for  a  venire  de  novOy  were 
each  overruled.  All  these  adverse  rulings  are  assigned  as 
errors. 

It  is  a  conceded  fact  that  all  the  negotiations  between 
appellant  and  appellee,  were  in  writing,  and  such  writing 
consisted  wholly  of  letters  and  telegrams  exchanged  between 
them. 

Before  taking  up  the  questions  for  discussion  as  they  are 
presented  by  counsel,  a  brief  reference  to  the  contents  of 
these  letters  etc.  will  be  profitable.  On  'April  8,  1897,  appel- 
lant addressed  a  postal  card  to  the  Bank  of  Wisconsin,  at 
Madison,  in  which  he  stated  that  he  had  a  stock  of  goods 
that  would  invoice  $18,000  to  $20,000;  that  he  was  in  poor 
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health  and  would  dispose  of  the  goods  for  good  real  estate 
and  some  cash;  and  that  he  had  an  established  cash  trade. 
The  card  closed  as  follows:  ^^Should  this  not  interest  you, 
please  hand  this  to  your  friends  that  may  want  an  oppor- 
tunity of  this  kind."  The  bank  handed  this  card  to  appel- 
lee, who  wrote  appellant  on  April  13th.  In  that  letter, 
appellee  stated  that  he  had  made  the  real  estate  business  a 
specialty  for  twenty  years  and  that  he  had  sold  and  ex- 
changed several  stocks  of  merchandise.  After  this  state- 
ment the  letter  continues  as  follows:  "If  you  have  a  nice 
clean  stock  as  stated  in  your  postal,  I  can  get  you  a  purchaser 
for  it,  if  you  will  make  it  an  object  to  the  purchaser.  Please 
state  the  very  best  discount  you  will  give  on  the  entire  stock; 
also  how  long  you  have  been  in  business,  and  how  much  of 
this  stock  is  shelf  worn  and  out  of  date.  Will  you  pay  me 
a  cash  commission  of  three  per  cent,  of  the  gross  amount  of 
your  sale,  if  I  send  you  a  purchaser  who  will  purchase  your 
stock.  'No  sale  no  charge.  If  so,  and  you  are  disposed  to 
make  it  an  object  to  the  cash  purchaser,  I  will  send  you  a 
man  to  buy  you  out  as  soon  as  I  hear  from  you."  In  thfa 
letter  inquiry  was  made  as  to  the  population  of  Frankfort, 
Indiana,  where  appellant's  stock  was;  how  far  it'  was  from 
Chicago,  and  how  much  rent  would  have  to  be  paid  for  a 
store  as  occupied  by  appellant.  April  14th  appellant  replied 
to  appellee's  letter,  in  which  he  said  that  he  had  a  nice  gen- 
eral stock  in  the  lines  as  indicated  by  his  letter-head;  that 
he  had  an  established  cash  trade;  that  he  was  partially  para- 
lyzed and  had  lost  his  right  eye;  that  he  was  unable  to  attend 
to  business;  that  he  bad  a  good  location  on  the  public  square; 
that  his  rent  was  $40  per  month.  In  this  letter  he  gave  the 
population  of  Frankfort  at  about  9,000,  and  the  distance 
from  Chicago  as  135  miles.  The  letter  closed  as  follows: 
''Business  can  be  continued  here  or  stock  can  be  moved.  I 
will  take  $12,000  to  $15,000  in  clear  real  estate,  balance 
cash,  or  will  give  twenty  per  cent,  discount  for  all  cash.  I 
am  willing  to  pay  you  a  cash  commission  as  soon  as  deal  ie 
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completed  and  property  has  changed  hands/'  April  15th 
appellee  replied  to  appellant's  letter,  in  which  he  i5aid  that 
the  offer  made  was  a  liberal  one,  but  that  he  first  wanted  to 
see  if  he  could  make  a  cash  sale.  *  *  *  The  letter  then 
contained  the  follo\ving:  "The  purchaaer  I  have  in  view 
for  yon  has  bought  a  good  many  purchases  of  this  kind  and 
he  has  had  all  the  way  from  twenty-five  to  fifty  per  cent, 
discount.  If  you  think  you  would  entertain  an  offer  of 
thirty  per  cent,  discount  of  the  wholesale  price,  I  think  I 
could  induce  him  to  go  down  and  look  you  over,  but  first  of 
all  I  would  not  make  a  sale  of  the  size  for  $350,  for  I  have 
too  many  opportunities  to  make  just  such  sales  where  they 
pay  all  the  way  from  three  to  five  per  cent,  commission." 
The  letter  then  stated  he  would  make  the  sale  for  three  per 
cent,  and  closed  as  follows:  "If  this  meets  your  approval 
I  will  have  my  man  come  dovm  and  see  you,  and  if  your 
stock  is  what  I  imagine  it  should  be,  there  is  no  doubt  your 
being  able  to  make  a  cash  sale  to  him.  ♦  *  ♦  Should 
you  fail  to  sell  outright  to  him,  I  will  then  see  what  I  can 
do  for  you  in  the  way  of  exchange,  but  no  doubt  you  prefer 
cash.  Will  you  also  state  what  portion  of  your  stock  is.  dry 
goods,  what  portion  of  clothing,  what  portion  of  boots  and 
shoes,  what  portion  of  hats  and  caps  and  what  portion  of 
millinery.  Whatever  is  done  must  be  done  very  quickly  as 
my  man  is  contemplating  another  large  purchase."  April 
16th  appellant  replied  to  this  last  letter  as  follows:  "I  will 
pay  you  $500  com.  on  a  cash  sale,  payable  and  due  as  soon 
as  deal  is  completed  and  property  has  changed  hands.  Send 
your  man  down  and  I  will  do  my  best  to  make  a  sale.  Not 
having  invoiced  it  is  hard  for  me  to  make  an  estimate  of 
each  line,  but  as  you  say  your  man  buys  stocks  of  goods,  he 
no  doubt  knows  what  a  general  stock  is.  I  only  carry  the 
kinds  and  different  lines  of  goods  indicated  by  my  letfcei> 
head.  If  he  comes  please  let  me  know  in  advance."  April 
22nd  appellee  replied  to  this  last  letter,  accepting  the  offer 
of  appellant,  disclosed  the  names  of  his  customers,  and  sends 
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them  to  Frankf  orty  alid  notified  appellant  by  telqpram  when 
they  would  arrive.  In  this  letter  appellee  said:  '^I  saw 
the  gentlemen  whom  I  have  been  writing  you  about^  and  I 
think  they  will  buy  your  stock  of  merchandise,  and  laat 
evening,  about  nine  o'clock,  they  decided  to  go  down  and 
look  your  stock  over,  and  purchase  it  if  it  suited  them,  and 
you  and  they  could  agree  on  the  price.  *  *  *  They  are 
*  close  dealers,  but  I  am  satisfied  you  can  sell  to  them  if  you 
handle  them  right."  Before  the  persons  with  whom  appel- 
lee had  been  negotiating  left  Madison,  Wis.,  for  Frankfort, 
Ind.,  to  examine  the  stock  of  goods  and  see  if  they  could 
purchase  it,  appellee  gave  them  a  letter  of  introduction  to 
appellant.  In  this  letter  he  said:  "This  will  introduce  to 
you  David  Davis  and  Melanchton  M.  Welton  *  ♦  ♦ 
the  gentlemen  who  I  wrote  you  would  buy  your  stock  of 
merchandise,  if  it  suits  them,  and  you  and  they  can  agree 
on  price."  Appellee  also  telegraphed  appellant  that  the 
intended  purchasers  for  his  stock  had  left  for  Frankfort 

Appellant  urges  four  objections  to  the  first  paragraph 
of  complaint:  (1)  That  it  does  not  allege  sufficiently  an 
employment  of  appellee  by  appellant;  (2)  that  it  does  not 
allege  that  any  sale  was  made  or  that  a  sale  was  not  made 
because  of  the  fault  of  the  appellant;  (3)  it  is  not  alleged 
that  the  purchaser  was  ready,  willing  and  able  to  purchase 
appellant's  stock  of  goods,  and  (4)  that  it  is  not  alleged  that  a 
sale  was  completed  before  the  action  was  commenced,  or  that 
a  sale  was  prevented  by  appellant.  We  do  not  think  any 
of  these  objections  are  well  taken.  This  court,  in  Cannon 
V.  Custleman  (Ind.  App.),  55  N.  E.  Ill,  held  a  complaint 
for  a  broker's  commission,  similar  but  less  formal,  sufficient, 
and  on  the  authority  of  that  case,  we  must  hold  that  the  first 
paragraph  of  complaint  was  sufficient  against  a  demurrer, 
and  that  there  was  no  error  in  overruling  the  demurrer  to  it. 
The  second  paragraph  proceeds  upon  the  theory  that 
appellee  furnished  to  appellant  a  purchaser  to  whom  he 
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made  his  own  sale.  There  is  a  marked  difference  between 
a  contract  by  a  broker  to  furnish  a  purchaser  to  his  prin- 
cipal and  a  contract  to  effect  a  purchase  or  sale.  In  the 
first  instance  the  broker  has  earned  his  commission  when 
he  has  introduced  and  brought  together  the  principal  and 
the  proposed  purchaser  between  whom  a  deal  is  per- 
fected, and  in  the  second  instance  it  is  the  duty  of  the 
broker  to  perfect  a  sale  upon  the  prescribed  terms  submitted 
to  him  by  the  principal  before  he  is  entitled  to  his  commis- 
sion. The  postal  card  and  letters  above  referred  to  must  be 
regarded  as  constituting  the  contract  between  appellant  and 
appellee,  and  to  determine  jiist  what  that  contract  was,  we 
must  look  to  the  entire  correspondence  and  construe  it 
together.  By  a  postal  card,  appellant  informed  appellee  that 
he  had  a  large  stock  of  merchandise  worth  about  $20,000, 
which  he  desired  to  sell  or  trade,  and  that  he  would  take 
good  real  estate  and  some  cash.  Appellee  then  wrote  appel- 
lant inquiring  about  his  stock,  asked  if  he  would  pay  a  cc»m- 
mission  of  three  per  cent,  if  he  would  send  him  a  purchaser, 
and  that  he  would  send  him  a  purchaser  to  buy  him  out  as 
soon  as  he  heard  from  him,  etc.  In  response  to  this  letter, 
appellant  informed  appellee  that  he  would  take  $12,000  to 
$15,000  in  clear  real  estate  and  balance  cash,  and  that  he 
would  pay  him  a  commission  of  $350.  Appellee  declined  to 
undertake  to  .find  a  purchaser  for  $350  commission,  but  in- 
sisted on  receiving  three  per  cent.  Keferring  to  appellant's 
offer  to  take  part  real  estate,  he  said  to  him  that  he  would  first 
try  and  see  if  he  could  not  make  it  a  cash  deal.  Appellant 
replied  that  he  would  pay  a  commission  of  $500  on  a  cash 
sale,  and  asked  appellee  to  "send  your  man  down  and  I  will 
do  my  beet  to  make  a  sale."  Construing  this  correspondence 
together,  as  constituting  the  contract  between  the  parties, 
it  is  clear  to  us  that  appellant  agreed  to  pay  appellee  a  com- 
mission of  $500  if  the  latter  should  find  him  a  purchaser  to 
whom  a  sale  might  be  made.  This  contract  does  not  specify 
any  definite  terms  upon  which  the  sale  was  to  be  made. 
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While  there  are  some  sentences  in  the  correspondence  which 
indicate  that  appellee  was  trying  to  find  a  cash  purchaser,  yet 
there  is  much  in  it  that  shows  that  appellant  was  willing  to 
sell  for  part  cash  and  part  in  real  estate.  It  is  shown  by  the 
complaint  that  appellee  did  furnish  to  appellant  purchasers 
to  whom  he  sold  his  stock  of  goods,  fixtures,  etc.,  upon  his 
own  terms.  It  seems  to  us  that  the  contract  was  plain  and 
clear,  and  that  the  second  paragraph  of  complaint  contained 
all  necessary  averments  to  constitute  a  cause  of  action.  If 
d  broker  who  has  property  for  sale  is  instrumental  in  bring- 
ing the  owner  of  the  property  and  a  purchaser  together,  and 
a  sale  or  an  exchange  is  effected  by  the  parties  in  interest, 
the  broker  will  be  entitled  to  his  commission.  Cox  v.  Hauriy 
127  Ind.  325;  Barnett  v.  Gliding,  3  Ind.  App.  415;  Clifford 
V.  Meyer y  6  Ind.  App.  633;  Piatt  v.  Johry  9  Ind.  App.  68; 
Lochvood  V.  EosBy  125  Ind.  588;  Haug  v.  Haugarij  51 
Minn.  558,  54  X.  W.  874;  McFarland  v.  Lillard,  2  Ind. 
App.  160. 

In  Xew  York  it  was  held  that. a  broker  was  entitled  to 
compensation  if  a  sale  was  consummated  through  his  agency 
as  the  procuring  cause;  and  that  if  his  communications  witE 
the  purchaser  were  the  cause  or  means  of  bringing  him  and 
the  owner  together  and  the  sale  resulted  in  consequence 
thereof,  the  broker  could  recover.  Lloyd  v.  Matthews,  51 
N.  Y.  124. 

In  Missouri,  it  was  held  that  a  broker  who  introduced  a 
purchaser  to  his  principal,  or  gave  his  name,  so  a  sale  is  ef- 
fected by  the  owner,  though  on  different  terms  than  first 
contemplated,  such  broker  is  entitled  to  his  commission. 
Henderson  v.  Mace,  64  Mo.  App.  393. 

If  we  keep  in  view  the  distinction  between  a  contract  of 
a  broker  to  make  a  sale  of  his  principal's  property  upon 
prescribed  terms,  and  his  contract  to  furnish  his  principal 
a  purchaser  to  whom  the  principal  sells  upon  his  own  terms, 
the  solution  of  the  question  we  are  now  considering  becomes 
easy. 
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While  the  second  paragraph  of  complaint  ia  not  a  model 
pleading,  it  nevertheless  states  a  cause  of  action,  and  there 
was  no  error  in  overruling  the  demurrer  to  it  Appellant 
next  discusses  the  overruling  of  his  motion  for  judgment  on 
the  answers  to  interrogatories. 

A  careful  examination  and  consideration  of  the  answers 
to  interrogatories  leads  us  to  the  conclusion  that  such  answers 
are  not  in  irreconcilable  conflict  with  the  general  verdict. 
In  such  case,  the  general  verdict  must  stand.  In  the  corre- 
spondence between  the  parties  something  was  said  about  a 
discount  from  the  wholesale  price  of  twenty  per  cent\  and 
thirty  per  cent,  for  cash,  but  it  is  clear  that  no  definite  agree- 
ment was  made  upon  that  basis.  The  interrogatories  attempt 
to  elicit  the  fact  that  such  contract  was  made  and  that  the 
purchasers  refused  to  purchase  on  such  terms.  By  their 
answers,  the  jury  found  that  no  such  contract  was  made. 
We  are  unable  to  find  any  conflict  between  the  general  ver- 
dict and  the  answers  to  interrogatories. 
,  Appellant's  motion  for  a  new  trial  contained  seventeen 
causes,  and,  in  the  order  of  discussion,  the  overruling  of  such 
motion  will  now  be  considered.  The  first  cause  assigned  is 
that  the  verdict  is  not  sustained  by  suflicient  evidence;  the 
second,  that  the  verdict  is  contrary  to  law,  and  third  that  the 
verdict  is  contrary  to  the  law  and  the  evidence.  These  may 
be  considered  together,  and  can  be  disposed  of  in  few  words. 
To  our  minds,  the  evidence  is  clear  and  convincing,  and 
fully  sustains  the  verdict.  In  fact,  we  do  not  see  how  the 
jury  could  have  reached  a  different  conclusion.  The  evi- 
dence disclosed  the  fact  that  appellant  occupied  two  business 
rooms  in  Frankfort,  which  adjoined  each  other  and  were 
connected  by  an  opening  between  them.  Appellant  at- 
tempted to  show  that  the  stock  of  goods  in  one  of  the  rooms 
was  the  one  he  had  reference  to  in  his  letters  to  appellant, 
and  that  the  stock  in  the  other  room  was  not  included.  We 
think  the  evidence  fairly  shows  that  the  goods  in  both  rooms 
constituted  one  stock,  and  it  is  clear  both  from  the  letters 
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and  the  evidence  of  appellee  that  he  had  no  knowledge  that 
he  was  to  send  a  purchaser  to  buy  the  goods  in  any  specified 
room.  It  is  true  that  the  evidence  shows  that  appellant  tried 
to  sell  the  stock  of  goods  that  was  in  one  of  the  rooms  to  the 
purchasers  sent  by  the  appellee,  but  they  refused  to  pur- 
chase it  upon  the  terms  asked,  and  a  trade  was  finally  made 
for  the  entire  stock  in  both  rooms,  except  that  $4,000  in 
value  of  goods  was  invoiced  back  to  appellant.    For  the  goods 

purchased,  appellant  received  in  cash  $ and  a  tract  of 

land  valued  at  $1,600.  Appellant  rested  his  defense  upon 
two  basic  propositions:  (1)  That  the  stock  of  goods  he  meant 
to  offer  for  sale  was  the  one  in  the  south  room;  (2)  that  the 
appellee  undertook  to  furnish  him  a  purchaser  to  buy  that 
stock  at  thirty  per  cent,  discount  from  the  wholesale  price. 
Neither  of  these  propositions  is  supported  by  the  evidence. 
Appellant  and  appellee  lived  in  different  states;  they  were 
entire  strangers;  all  that  appellee  knew  about  appellant's 
stock  of  goods  he  learned  from  the  postal  card  and  the  let- 
ters written  by  appellant,  and  there  is  certainly  nothing  in 
them  that  even  intimates  that  the  stock  appellant  wanted 
to  sell  was  in  the  south  room.  On  the  contrary,  the  postal 
card  sent  to  the  bank  and  by  it  turned  over  to  appellee  would 
indicate  that  appellant  wanted  to  dispose  of  all  his  stock  and 
make  a  change  in  his  business.  In  it  appellant  said:  ^I 
have  a  general  stock  of  goods,  will  invoice  $18,000  to 
$20,000  ♦  *  *  established  trade,  poor  health,  must 
make  change."  Again  in  a  letter  he  said  that  he  was  par- 
alyzed and  unable  to  attend  to  business.  It  is  enough  to 
say  that  these  letters  clearly  convey  the  idea  that  appellant 
wanted  to  dispose  of  his  entire  stock  of  goods  and  quit  busi- 
ness, and  it  is  unquestionably  the  fact,  shown  by  the  letters 
and  the  evidence,  that  appellee  had  no  knowledge  that  appel- 
lant occupied  two  rooms,  and  that  what  he  wanted  to  sell 
5^ae  in  the  south  room.  While  it  is  true  some  mention  was 
made  in  the  correspondence  about  a  discount  of  twenty  per 
cent,  or  thirty  per  cent,  on  the  wholesale  price,  yet  no  con- 
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tract  or  agreement  between  appellant  and  appellee  was  made 
that  appellee  would  furnish  a  purchaser  upon  such  terms. 
The  evidence  is  uncontradicted  that  appellee  did  not  inform 
the  purchasers  that  they  were  to  buy  at  any  specified  price 
or  fixed  discount,  and  it  is  shown  that  they  went  to  Frank- 
fort without  knowing  what  price  they  were  to  give.  It  is 
also  showTi  that  they  called  upon  appellant  to  look  his  goods 
over  and  to  purchase  his  stock  at  such  price  and  upon  such 
terms  as  they  could  make  with  him.  This  they  did,  and 
there  is  no  question  but  through  the  agency  of  appellee,  as 
the  procuring  causey  the  sale  was  made.  The  evidence  fullv 
sustains  the  verdict. 

From  the  fourth  to  the  eleventh  causes,  inclusive,  assigned 
in  api)ellant's  motion  for  a  new  trial,  the  action  of  the  court 
is  challenged  in  giving,  refusing  to  give,  and  modifying 
and  giving  as  modified  certain  specified  instructions.  '  By 
these  several  causes  assigned  in  his  motion  for  a  new  trial, 
some  eighteen  instructions  are  brought  to  our  attention  for 
review.  Many  of  these  are  quite  lengthy,  and  a  detailed 
discussion  of  them  would  require  much  time  and  extend  this 
opinion  to  an  unreasonable  length  without  serving  any  cor- 
responding useful  purpose.  A  careful  study  and  considera- 
tion of  all  the  instructions  lead  us  to  the  conclusion  that  thf^ 
trial  court  fairly  and  fully  instructed  the  jury  as  to  the  law 
applicable  to  the  facts  as  disclosed  by  the  evidence,  and  that 
there  was  no  error  in  giving,  refusing  to  give,  and  modifying 
and  giving  as  modified,  any  of  the  instructions  upon  which 
reversible  error  can  be  predicated.  Construing  all  the  in- 
structions together,  we  feel  justified  in  saying  that  it  is  appar- 
ent the  jury  was  not  misled,  and  in  such  case,  though  one  or 
more  of  the  instructions  standing  alone  might  not  have  been 
correct,  the  judgment  should  not  be  reversed  for  such  reason. 
Chappie  V.  Davis,  10  Ind.  App.  404;  Kepler  v.  Jessup.  11 
Ind.  App.  241;  Shields  v.  State,  149  Ind.  395.  While  we 
can  not  approve  some  of  the  instructions  standing  alone,  aa 
correct  statements  of  the  law,  yet  it  affirmatively  appears 
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to  US  that  the  verdict  was  right  upon  the  evidence,  and  this 
being  true,  we  are  not  warranted  in  reversing  the  judgment 
on  account  of  such  erroneous  instructions.  Woods  v.  Boardy 
etc. J  128  Ind.  289;  Swaim  v.  Swaim,  134  Ind.  596;  Oar- 
rigan  v.  Dickey y  1  Ind.  App.  421;  Shields  v.  State,  supra; 
Mode  V.  Beasley,  143  Ind.  306;  Stanley  v.  Dunn,  143  Ind. 
495;  City  of  Lafayette  v.  Ashhy,  8  Ind.  App.  214;  Orand 
Rapidsy  etc.,  R.  Co.  v.  Diether,  10  Ind.  App.  206;  Island 
Coal  Co.  V.  Nealy  15  Ind.  App.  15. 

Appellant's  sixteenth  reason  assigned  for  a  new  trial  is 
for  alleged  errors  of  law  occurring  upon  the  trial,  and  is 
divided  into  seventeen  subdivisions,  all  of  which  relate  to  the 
introduction  and  rejection  of  evidence.  Our  attention  lAs 
been  called  to  the  several  matters  complained  of  by  counsel 
in  his  argument,  but  we  are  unable  to  see  that  any  reversible 
error  was  committed  by  the  trial  court  in  admitting  and 
rejecting  the  evidence  complained  of. 

Appellant's  seventh  specification  in  his  assignment  of 
errors  is  that  the  court  erred  in  overruling  his  motion  for  a 
venire  de  novo.  This  motion  was  in  writing  and  was  based 
upon  the  alleged  ground  that  the  "verdict  *  *  .  *  is  so 
ambiguous  and  uncertain  that  no  judgment  can  be  rendered 
thereon."  Before  a  motion  for  a  venire  de  novo  will  lie, 
the  verdict  or  finding  must  be  so  defective  that  no  judgment 
can  be  rendered  thereon.  ZinJc  v.  Dicky  1  Ind.  App.  269; 
ChicagOy  etc.y  R.  Co.  v.  BameSy  2  Ind.  App.  213;  EvansvilUy 
etc.,  R.  Co.  V.  Tafty  2  Ind.  App.  237;  Knight  v.  Knighty 
6  Ind.  App.  268;  Case  y.  ElliSy  9  Ind.  App.  274;  Water- 
lury  V.  Miller y  13  Ind.  App.  197;  Seiberling  v.  Tatlock, 
13  Ind.  App.  345;  Garrett  v.  State,  ex  rel,  149  Ind.  264. 

It  is  perfectly  clear  that  the  general  verdict  is  neither 
uncertain  nor  ambiguous,  and  appellant  does  not  ui^e  any 
objections  to  it.  It  is  argued,  however,  that  the  answer  to 
interrogatory  three  is  ambiguous  and  uncertain,  and  it  is 
upon  that  answer  that  the  motion  for  a  venire  de  novo  is 
baaed.     That  interrogatory  is  as  follows:     "Did  defendant 
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and  plaintiff  have  any  other  contract  in  relation  to  the  sale 
of  defendant's  goods  except  the  one  wherein  defendant 
agreed  to  pay  plaintiff  $500  for  furnishing  him  a  purchaser 
who  would  pay  him  seventy  per  cent,  of  the  cost  price  of  his 
goods?"  The  answer  was:  "We  find  no  contract  for  sev- 
enty per  cent."  Before  the  discharge  of  the  jury,  appellant 
moved  the  court  that  the  jury  be  required  to  re-answer  the 
interrogatory,  which  motion  the  court  overruled.  It  is 
urged  that  the  interrogatory  was  direct  and  pertinent;  that  it 
might  have  been  answered  directly,  and  that  the  answer  ia 
evasive  and  not  responsive.  Grant  this  to  be  true,  and  still 
the  failure  of  the  jury  to  answer  the  question  directly  is  not 
a  ground  for  a  motion  for  a  venire  de  novo.  The  failure  to 
find  material  facts  in  a  special  finding  or  verdict  is  not  cause 
for  a  venire  de  novo.  Jones  v.  Cosier ^  139  Ind.  382;  Water- 
lury  V.  MiUery  supra;  Durflinger  v.  Bakery  149  Ind.  376. 
There  was  no  error  in  overruling  the  motion. 

Appellant  urges  that  the  court  erred  in  overruling  his 
motion  in  arrest  of  judgment.  What  we  have  said  as  to  the 
suiBciency  of  the  complaint  disposes  of  this  question  ad- 
versely to  appellant.  This  disposes  of  every  question  dis- 
cussed by  appellant^s  counsel. 

We  do  not  find  any  reversible  error  in  the  record,  and 
the  judgment  is  affirmed,  with  ten  per  cent,  damages. 


Davis  et  al.  v.  O'Bryant  et  al. 

[No.  8,928.    Filed  November  24.  1899.] 

Bonds. r-5tgnafttre.—iVbf  Signed  by  All  the  Partiee  Named  in  Body  of 
Bond. — Demurrer. — ^The  fact  that  a  part  of  the  persons  named  in 
the  body  of  a  bond  did  not  execute  it  is  not  ground  for  a  demurrer 
in  an  action  against  those  who  did  sign  it,  but  must  be  pleaded  as  a 
defense,   p.  S77. 

Same. — Signature. — Delivery. — Principal Jind  Surety.^Where  a  bond 
contains  the  names  of  other  obligors,  and  is  delivered  without  the 
signatures  of  all,  the  obligee  must  inquire  whether  those  who  have 
signed  it  consent  to  its  delivery  without  the  signatures  of  the  others; 
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b«t  if  there  is  nothing  on  the  f  aoe  of  the  bond  to  indicate  that  others 
are  to  sign  it,  and  the  bond  is  accepted  on  the  faith  of  appearances, 
without  notice  that  it  is  not  to  be  delivered  in  its  then  shape,  the 
party  signing  cannot  question  the  validity  of  the  delivery,  pp,  S77t 
378. 
hoHi)B,^8ignaturt,^Ddivery,---Pnneip(Uand8urety.  -*Where  a  surety 
signs  a  bond  which  is  to  be  signed  by  another,  whose  name  appears 
in  the  bond  as  ooobligor,  and  the  bond  is  delivered  without  such 
other  person  having  signed  it,  and  without  the  consent  of  the  one 
who  signed  it,  the  delivery  is  a  nullity,  and  the  surety  is  not  bound. 
p,  S78. 

From  the  Madison  Circidt  Court.     Affirmed. 

J.  W.  Vermillion^  M.  A.  ChipmaUy  8.  M.  Keltner  and 
E.  E.  Hendee^  iot  appellants. 

TF.  A.  Kittinger,  E.  2?.  Rear  don  and  W.  8.  Diven^  for 
appellees. 

BoBiNSON,  J. — Suit  by  appellees  upon  an  appeal  bond. 
In  the  body  of  the  bond  appear  the  names  of  three  obligors^ 
and  only  two  of  them  signed  it.  The  complaint  shows  the 
bond  was  filed  and  duly  approved  and  the  appeal  taken.  A' 
complaint  against  those  who  did  sign  it^  although  a  third 
obligor  is  named  in  the  bond,  is  good  against  a  demurrer  for 
want  of  facts.  The  fact  that  a  part  of  the  persons  named 
executed  it,  and  part  did  not^  is  not  ground  for  demurrer  for 
want  of  facts,  but  must  be  pleaded  as  a  defense.  There  is 
nothing  on  the  face  of  the  bond  to  show  it  was  a  conditional 
delivery,  but  from  the  bond  itself  the  delivery  purports  to 
have  been  absolute.  Pawling  v.  United  8tateSy  4  Cranch 
217.  In  Fletcher  v.  Austin,  11  Vt  447,  and  8karp  v. 
United  8tates^  4  Watts.  21,  28  Am.  Dec.  676,  the  question 
was  raised  by  answer.  See  Covert  v.  ShirJcy  58  Ind.  264; 
Wild  Cat  Branch  v.  Bally  45  Ind.  213. 

If  a  bond  contains  the  names  of  other  obligors,  and  is 
delivered  without  the  signature  of  all,  the  obligee  must 
inquire  whether  those  wjio  have  signed  consent  to  its  being 
delivered  without  the  signature  of  the  others.  In  such  case 
the  party  signing  may  question  the  delivery.  But  if  there 
is  nothing  on  the  face  of  the  bond  or  otherwise  to  indicate 
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that  others  are  to  sign  it,  and  the  bond  is  accepted  on  the 
faith  of  appearances,  without  notice  that  it  is  not  to  be 
delivered  in  its  then  shape,  the  party  signing  can  not  ques- 
tion the  vaKdity  of  the  delivery.  Allen  v.  Mamej/y  65  Ind. 
898,  32  Am.  Eep.  73;  Deardorff  v.  Foresman,  24  Ind.  481. 

If  a  surety  signs  a  bond  which  is  to  be  signed  by  another 
whose  name  appears  in  the  bond  as  coobligor,  and  the  bond  is 
delivered  without  such  other  person  having  signed  it,  and 
without  the  consent  of  the  one  who  has  signed,  the  delivery 
is  a  nullity  and  such  surety  is  not  bound.  Allen  v.  Mameyy 
65  Ind.  398;  Spencer  v.  McLean,  20  Ind.  App.  626,  67 
Am.  St.  271;  Markland  Mining,  etc.,  Co,  v.  Kimmel,  87 
Ind.  660. 

This  question  of  fact  was  presented  in  the  case  at  bar  by 
the  issues  formed  by  the  answer  and  reply.  The  court  heard 
the  evidence,  and  we  can  not  disturb  the  conclusion  reached 
without  weighing  the  evidence.  There  is  evidence  from 
which  the  Court  could  conclude  that  the  surety  consented  to 
the  filing  of  the  bond  without  the  signature  of  the  other 
obligor  named  in  the  bond  and  that  he  approved  the  filing 
of  the  bond  without  such  signature. 

Judgment  aflS^rmed. 


The  State,  ex  rel.  Fishkr,  v.  Carey. 

[No.  2,956.     Filed  NoYember  24,  1899.] 

Instructions. — Evidence, — An  objection  to  an  instruction  as  not  be- 
ing applicable  to  the  evidence  is  not  available  where  there  was  some 
evidence  on  the  question  to  which  it  was  directed,    p.  S79, 

Saick — Bastardy  Prosecution. — Credibility  of  Relatrix  as  a  Witness. 
— ^No  error  was  committed  in  instructing  the  jury  in  a  bastardy 
prosecution  that  in  determining  the  credibility  of  the  prosecuting 
witness  the  jury  might  take  into  consideration  her  interest  in  the 
result  of  the  suit,  but  the  fact  that  she  was  the  prosecuting  witness 
would  not  permit  them  to  give  her  evidence  any  less  or  greater 
weight  than  if  they  were  considering  her  evidence  in  a  case  of 
snotiier  kind  in  which  she  might  be  interested,    pp.  S79,  S80, 
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From  the  Hamilton  Circuit  Court.    Affirmed. 

Robert  Denny  and  Joel  Stafford,  for  appellant. 
S,  D,  Stuart,  C.  G.  Reagan,  J.  A.  Roberts  and*  Jf.  Vestal^ 
for  appellee. 

CoMSTOcK,  C.  J. — Appellee  was  prosecuted  in  the  court 
below  for  bastardy.  The  trial  resulted  in  a  verdict  and 
judgment  in  his  favor.  The  action  of  the  court  in  overrul- 
ing appellant's  motion  for  a  new  trial  is  the  only  error 
assigned  on  this  appeal,  and  the  giving  to  the  jury  of  instruc- 
tions, and  each  of  them,  numbered  respectively  one,  five, 
and  eight,  requested  by  appellee  and  which  are  stated  as  rea- 
sons f&r  a  new  trial  in  the  motion  are  alone  discussed;  others 
are  therefore  waived.  The  objection  to  instruction  number 
one  is  that  it  is  not  applicable  to  the  evidence.  An  exam- 
ination of  the  record  discloses  that  there  is  evidence  on  the 
question  to  which  it  is  directed,  and  therefore,  however 
slight  or  unsatisfactory  that  evidence  may  have  been,  it 
was  not  error  to  give  it. 

The  fifth  instruction  told  the  jury  that  in  determin- 
ing the  credibility  of  the  prosecuting  witness  they  might 
take  into  consideration  that  she  was  interested  in  the  result  of 
the  suit,  but  that  the  fact  that  she  was  the  prosecuting  witness 
would  not  permit  them  to  give  her  evidence  any  less  or 
greater  weight  than  if  they  were  considering  her  evidence  in 
a  case  of  another  kind  in  which  she  might  be  interested.  It  is 
claimed  that  this  instruction  invades  the  province  of  the  jury 
IQ  undertaking  to  measure  the  interest  of  the  relatrix  in  the 
result  of  the  suit.  The  instruction  tells  the  jury  that  the 
relatrix  is  interested  in  the  result  of  the  suit,  which  was  not 
improper,  (Keating  v.  State,  44  Ind.  449);  that  they  may, 
not  that  they  must,  take  the  fact  into  consideration  as  affect- 
ing her  credibility,  thus  indicating  that  it  was  their  right,  not 
their  duty,  to  consider  such  fact.  This  form  of  instruction  is 
uniformly  approved.  From  the  latter  clause,  the  jury  could 
only  have  understood  that  the  credibility  of  a  witness  should 
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not  depend  upon  the  character  of  a  canse  in  which  she  testi- 
fied. We  are  unable  to  see  that  this  instruction  was  prejudi- 
cial to  appellant 

The  eighth  instruction  relates  to  evidence  introduced  on 
behalf  of*  appellee  to  prove  an  alibi.  It  is  claimed  that  the 
court  commented  on  that  part  of  the  testimony  given  in 
favor  of  appellant,  and  did  not  refer  to  all  the  testimony 
given  in  reference  to  the  alibi  attempted  to  be  proved  by 
appellee;  and  that  the  court  failed  in  that  and  in  every 
other  instruction  to  tell  the  jury  that  they  were  the  exclu- 
sive judges  of  the  facts  proved.  Counsel  are  in  enor 
in  stating  that  the  jury  were  not  told  that  they  were  the 
exclusive  judges  of  the  facts  proved.  They  were  to  in- 
structed in  charge  number  eight  of  those  requested  by  appel- 
lant. We  do  not  find  that  the  court  conmiented  upon  the 
testimony  in  favor  of  appellant.  The  instruction  informed 
the  jury  that  the  defendant  had  introduced  evidence  for  the 
purpose  of  proving  that  he  was  not  with  the  relatrix  at  the 
date  of  her  conception  as  claimed  by  her,  and  concluded  with 
the  following  statement  ''these  are  matters  together  with 
all  the  evidence  given  in  the  case  you  may  consider  in  deter- 
mining whether  or  not  the  defendant  is  the  father  of  the 
relatrix's  child."  We  do  not  find  the  instructioii  open  to  the 
objections  urged. 

Judgment  affirmed. 


Bradley,  Holton  &  Company  v.  Whicker. 

[No.  S,888.    Filed  November  29, 1899.] 

Appeal  amd  Ebsor. — Bitt  of  Exoeptiona.—SignaUire  of  Judge. — Pre- 
mimption. — ^Where  the  record  shows  that  a  bill  of  exceptions  was 
signed  by  the  judge  and  filed,  it  wiU  be  presumed  that  the  judge 
signed  the  bill  and  that  it  was  then  filed,    p.  SSL 

Bills  and  'SoTEB.^-Aetian  by  Indorsee.— Burden  on  Plaintiff  to  Show 
thai  Heiea  Bona  Fide  Holder.— In  an  action  on  a  promissory  note 
by  an  indorsee  the  burden  is  upon  plaintiff  to  show  that  he  is  a  bona 
flde  holder,  which  includes  proof  that  he  obtained  the  note  without 
notice  of  any  defense,  and  the  plaintiff  may  assume  this  burden  in 
his  complaint,    pp,  381»38S, 
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Bnxs  AMD  Nan8.--2VaiMrfer.--iVeattiiip^<tMi. — Nothing  appearing  to 
the  contrary,  it  will  be  presumed  that  a  note  was  transferred  on  the 
day  of  its  date.   jd.  SSS. 

Appbal  and  Error.— ^M^men^  o/CroM-£!rror«.— No  question  is  pre- 
sented on  an  assignment  of  cross-errors  where  it  does  not  appear 
.  when  the  assignment  was  made.    jp.  S84. 

From  the  Tipton  Circuit  Court.     Reversed. 

W.  B.  Oglehay  and  J.  L.  Oglehay^  for  appellant. 

Dan  Waughf  J.  P.  Kemp  and  J.  N.  Waughj  for  appellee. 

RoBiNsoiry  J. — ^Appellant  sued  appellee  on  a  provniasoiy 
note  payable  in  a  bank  in  this  State.  Appellee  had  judg- 
ment Overruling  appellant's  motion  for  a  new  trial  is 
assigned  as  error. 

Appellee's  counsel  argues  that  no  question  is  presented 
because  the  bill  of  exceptions  containing  the  evidence  is  not 
properly  in  the  record.  The  bill  was  presented  to  the  judge 
June  llthy  and  signed  and  ordered  made  part  of  the  record 
June  14th.  The  record  recites  that  on  June  14th  "Comes 
now  the  plaintiff  and  files  her  bill  of  exceptions  number 
two.'*  The  clerk  certifies  that  the  bill  was  filed  on  that  day. 
It  was  filed  within  the  time  allowed.  There  was  no  bill  of 
exceptions  until  it  was  signed  by  the  judge.  Oalvin  v.  Staief 
86  Ind.  81.  We  can  not  presume  that  the  clerk  certified 
what  was  untrue.  From  the  record  entry  and  clerk's  certifi- 
cate but  one  inference  is  permissible,  and  that  is  that  the 
judge  signed  the  bill  and  it  was  then  filed.  This  same  quea^ 
tion  was  presented  in  Martin  v.  States  148  Ind.  819,  and  the 
bill  held  to  be  in  the  record. 

The  complaint  avers  that  the  note,  which  is  payable  in 
a  bank  in  this  State,  was  indorsed  by  the  payees,  before  due, 
and  for  value,  to  appellant,  who  took  it  in  the  usual  course  of 
trade  and  without  any  notice  of  any  defense.  The  note 
is  payable  to  order  in  a  bank  in  this  State,  and  is,  ther^ 
fore,  negotiable  as  an  inland  bill  of  exchange.  §7820  Bums 
1894. 

The  fourth  paragraph  of  answer  alleges,  in  substance,  -that 
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the  note  was  executed  for  the  purchase  price  of  a  buggy, 
which  the  payees  falsely  and  fraudulently  represented  to  be 
new,  and  of  the  value  named  in  the  note;  that  in  truth  the 
property  was  old  and  second-hand  and  worth  not  to  exceed 
a  named  sum;  that  it  had  been  newly  painted  and  varnished 
so  that  its  real  condition  could  not  be  observed;  that  appellee 
having  no  knowledge  of  its  value  or  that  it  was  old,  of  which 
the  payees  of  the  note  well  knew,  but  relying  upon  the  false 
and  fraudulent  representations  so  made,  and  believing  themi 
to  be  true,  executed  the  note;  that  immediately  upon  di&- 
covery  that  the  property  was  old,  and  of  the  fraud  perpe- 
trated upon  her,  she  delivered  it  back  to  the  payees,  who  at 
the  time  held  the  note,  and  demanded  the  note,  which  they 
refused  to  surrender;  that  appellant  did  not  pay  a  valuable 
consideration  for  the  note,  did  not  purchase  it  before  matur- 
ity, and  had  full  knowledge  at  the  time  of  the  purchase  of 
the  note  of  this  defense. 

This  court  has  held  in  Bunting  v.  Mick,  5  Ind.  App.  289, 
that  if  a  plaintiff  in  a  case  like  this  avers  that  he  held  the 
note  in  good  faith,  obtained  it  before  maturity  for  a  valuable 
consideration,  and  without  notice  of  any  defense  on  the 
part  of  the  maker,  the  defendant  must  meet  this  in  his 
answer;  and  if  the  maker  answers  with  a  defense  against  the 
payee  and  also  pleads  facts  denying  plaintiff's  want  of 
notice,  it  would  be  good  against  a  demurrer.  The  same  ca«e 
also  holds  that,  if  the  plaintiff  fails  to  aver  that  he  took  the 
note  without  notice  of  any  defenses  on  the  maker's  part,  the 
defendant  need  not  allege  in  his  answer  that  the  plaintiff  had 
notice  of  such  defenses.  If  the  plaintiff  says  nothing  about 
want  of  notice,  and  the  defendant  pleads  fraud  against  the 
payee,  the  plaintiff  must  reply  want  of  notice.  That  is,  from 
the  case  of  Bunting  v.  Mick,  svpra,  and  the  cases  cited  in 
that  opinion,  the  rule  is  that  the  burden  is  on  the  plaintiff 
to  show  that  he  is  a  bona  fde  holder,  and  that  this  includes 
proof  that  he  obtained  the  note  without  notice  of  the  defense. 
And  we  take  it  that  the  plaintiff  may  assume  this  burden  in 


NOVEMBER  TERM,  1899— Vol.  23.  383 

m 

Bradley »  Hoi  ton  &  Co.  v.  Whicker. 

his  complaint,  as  he  did  in  the  case  at  bar.  See,  also,  Galvin 
V.  Banky  129  Ind.  439;  Bank  v.  Rulil^  122  Ind.  279;  Oib- 
erson  v.  Jolley^  120  Ind.  301;  Bowser  v.  Spiesshofer,  4  Ind. 
App.  348. 

That  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law,  are  among  the  reasons  given  for  a 
new  trial.  There  is  absolutely  no  evidence  in  the  record 
that  appellant  purchased  the  note  with  knowledge  of  the 
fraud  by  the  payees  against  the  maker.  Two  witnesses  tes- 
tify that  the  note  was  purchased  without  any  notice  of  any 
kind  of  any  defense  on  the  part  of  the  maker.  Nor  is  there 
any  evidence  of  any  circumstances  that  show  that  appellant 
refrained  from  making  any  inquiry  lest  it  should  become 
acquainted  with  the  transaction  out  of  which  the  note  origi- 
nated, nor  are  there  anv  circumstances  which  would  excite 
suspicion,  thus  imposing  on  the  purchaser  the  duty  to  make 
inquiry  at  the  time  of  the  purchase.  The  evidence  is  undis- 
puted that  the  note  was  indorsed  and  delivered  to  appellant 
before  maturity;  that  appellant  took  the  note  at  its  full  face 
value,  .without  any  notice  of  any  defence.  The  only  thing 
in  the  record  that  in  any  way  contradicts  any  of  this  evidence 
is  the  evidence  of  one  witness  who  testified  that  one  of  the 
payees  of  the  note  told  witness  after  the  note  was  due  that 
the  other  payee  then  had  the  note.  This  is  the  only  testi- 
mony that  tends  in  any  way  to  show  that  the  note  was  not 
transferred  until  after  due.  But  this  was  clearly  hearsay, 
and,  although  not  objected  to,  is  not  sufficient  to  support  a 
verdict.  There  are  no  circumstances  shown  from  which  a 
jury  could  legitimately  infer  that  the  transfer  was  after 
maturity.  Nothing  appearing  to  the  contrary,  it  is  pre- 
sumed such  a  transfer  is  made  at  the  date  of  the  note;  and 
the  only  evidence  on  that  point  in  the  case  at  bar  is  that  it 
was  transferred  before  due. 

There  is  no  evidence  upon  which  to  base  an  instruction  to 
the  effect  that,  if  the  jury  believed  from  the  evidence  that 
the  note  was  fraudulently  procured  from  appellee,  and  that 
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the  payees  indorsed  it  to  appellant  before  due,  for  the  pur- 
pose of  appellant  holding  the  same  as  the  ostensible  owner, 
but  in  fact  to  accommodate  the  payees,  and  thereby  avoid 
and  defeat  the  defense  of  appellee,  then  appellant  would  not 
be  a  good-faith  holder,  and  the  defense  could  be  as  effectually 
made  against  the  note  in  appellant's  hands  as  in  payees',  and 
if  the  note  was  fraudulently  procured,  as  claimed  by  appel- 
lee, their  finding  should  be  for  appellee.  Nor  was  there  any 
evidence  to  support  an  instruction  that  appellant  would  not 
be  a  good-faith  purchaser,  ^^If  you  believe  that  the  plaintiff, 
at  the  time  of  the  purchase  of  the  note,  was  in  possession  of 
such  facts  which  were  sufficient  to  excite  suspicion  as  to  the 
good-faith  execution  of  said  note,  but  fraudulently  and  pur- 
posely refrained  from  making  inquiry  lest  it  would  discover 
the  true  character  of  the  transaction  out  of  which  said  note 
originated  and  was  given,  or,  in  other  words,  ascertain  the 
facts  constituting  the  defendant's  defense  herein." 

The  record  shows  the  assignment  of  cross-errors,  but  as 
it  does  not  appear  when  that  was  done  no  question  is  pre- 
sented. It  is  not  shown  that  there  has  been  a  compliance 
with  rule  four  of  this  court.  Cohoon  v.  Fishery  146  Ind. 
683,  86  L.  R  A.  193. 

The  motion  for  a  new  trial  should  have  been  sustained. 
Judgment  reversed. 


ScHERBR  V.  Soherer. 

[No.  2.900.    FUed  November  89, 1S99.] 

HxTBBAKD  AND  Wis^.^SeparcUion  and  Separate  Maintenanee. — Con^ 
troctf.— A  contract  entered  into  by  husband  and  wife,  who  were 
Uving  apart  by  mutual  oonaent,  providing  a  specific  sum,  payable 
monthly,  for  the  support  of  the  wife,  is  without  consideration,  and 
cannot  be  enforced. 

From  the  Ohio  Circuit  Court     Reversed. 

J,  B,  ColeSy  for  appellant 

0.  F.  Roberts  and  S.  H.  Stewart,  for  appellee. 
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CoMSTOCK,  J. — The  complaint  avers  in  substance  that 
appellant  and  appellee  were  married  in  April,  1896,  and 
continued  to  live  together  as  husband  and  wife  until  the  30th 
of  July  of  that  year,  at  which  date  they  separated.  On  the 
1st  of  September,  1896,  they  entered  into  a -written  contract, 
made  a  part  of  the  complaint,  in  which,  among  other  things, 
it  was  stipulated  ^Hhat  for  the  purpose  of  providing  a  support 
for  appellee,  appellant  agreed  to  pay  her  for  her  mainte- 
nance $10  per  month  on  the  first  day  of  each  month,  com- 
mencing on  said  1st  day  of  September.  Pursuant  to  this 
agreement,  appellant  paid  her  three  monthly  instalments, 
amounting  to  $30,  and  no  more.  At  the  commencement 
of  this  suit  there  was  due  appellee  fourteen  monthly  instal- 
ments amounting  to  $140.  A  demurrer  to  the  complaint 
for  want  of  facts  was  overruled.  Appellant  answered  in  two 
paragraphs;  the  first  set  up  afiirmative  matter;  the  second 
was  a  general  denial.  A  demurrer  was  sustained  to  the  first 
paragraph  upon  the  ground  that  it  did  not  contain  facts  suffi- 
cient to  constitute  a  defense  to  the  plaintiff's  cause  of  action. 
The  trial  resulted  in  a  judgment  in  favor  of  appellee  for 
$140.  Upon  this  appeal,  appellant  assigns  as  error  the  action 
of  the  court  (1)  in  overruling  the  demurrer  to  the  complaint; 
(2)  in  sustaining  the  demurrer  to  the  first  paragraph  of 
answer.  Believing  the  complaint  insufficient,  we  do  not  pass 
upon  the  sufficiency  of  the  answer. 

The  contract  in  question  is  in  the  following  language: 
"This  agreement  made  this  1st  day  of  September,  1896,  by 
and  between  John  L.  Scherer  of  Ohio  county,  in  the  State 
of  Indiana^  and  Anna  Scherer  of  Dearborn  county,  in  the 
State  of  Indiana,  Witnesseth:  That  whereas  said  John  L. 
Scherer  and  Anna  Scherer  are  husband  and  wife,  but  have 
lived  apart  since  the  30th  day  of  July,  1896,  by  reason  of 
the  abandonment  one  of  the  other;  and  whereas  said  Anna 
Scherer  is  about  to  commence  an  action  for  support  against 
said  John  L.  Scherer,  therefore,  for  the  purpose  of  provid- 
ing a  support  for  said  Anna  Scherer  to  an  extent  by  com- 
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promise  agreed  on,  and  for  the  further  purpose  of  determin- 
ing  the  compensation  to  be  paid  said  Anna  Scherer  by  way 
of  alimony  in  the  event  of  divorce  proceedings,  one  against 
the  other,  it  is  agreed:  (1)  That  said  John  L.  Scherer  shall 
pay  to  said  Anna  Scherer,  for  her  maintenance  and  support, 
$10  per  month,  commencing  this  day,  and  payable  at  the 
office  of  Downey  &  Shutts,  in  Aurora,  Indiana.  (2)  That 
if,  after  the  expiration  of  two  years  from  said  30th  day  of 
July,  1896,  either  party  shall  prosecute  to  final  judgment  an 
action  for  divorce  against  the  other,  the  amount  of  alimony 
to  be  adjudged  in  favor  of  said  Anna  Scherer  shall  be  $400, 
on  which  shall  be  credited  the  aggregate  amount  thereto- 
fore paid  in  such  monthly  instalments.  (3)  That  if  said 
John  L.  Scherer,  after  the  expiration  of  said  two  years,  shall 
successfully  prosecute  his  action  for  divorce  against  said 
Anna  Scherer,  he  shall  be  further  entitled  to  credit  on  said 
judgment  for  alimony,  in  a  sum  equal  to  the  necessary 
costs  of  said  action,  not  exceeding  $15,  and  not  including  his 
attorney's  fees." 

It  is  not  shown  by  the  complaint  nor  the  contract  that  this 
separation  was  occasioned  by  any  reason  justified  by  the  law. 
It  is  not  necessary  to  cite  authorities  to  the  effect  that  the 
law  favors  marriage,  and  does  not  sanction  contracts  intended 
to  effect  its  dissolution.  It  appears  that  the  parties  were  liv- 
ing apart.  It  appears  also  that  divorce  proceedings  were  in 
contemplation.  The  amount  of  alimony  which  the  wife  was 
willing  to  accept  was  agreed  upon,  from  which  was  to  be 
deducted  the  amount  theretofore  paid  in  monthly  instal- 
ments, under  the  agreement,  together  with  the  costs  of  the 
suit  to  a  stated  amount,  in  the  event  of  a  successful  prose- 
cution of  a  suit  for  divorce.  Beach  on  Mod.  Law  of  Cont, 
at  §1256,  says:  "If  a  wife  is  living  apart  from  her  husband, 
vnth  his  consent,  or  for  a  justifiable  cause,  he  is  liable  for 
necessaries  furnished  her,  whether  by  an  individual  on  her 
application  or  by  a  city  or  town  under  the  laws  for  the  relief 
of  paupers.    In  an  action  againM;  a  husband  for  necessaries 
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furnished  his  wife  while  she  was  living  apart  from  him,  the 
bm*den  is  on  the  plaintiff  to  show  that  her  absence  was  8uoh 
as  to  give  her  a  right  to  use  her  husband's  credit."  Mayhew 
V.  ThayeVy  8  Gray  (Mass.)  172;  Sturbridge  v.  FranJcUnj 
160  Mass.  149,  35  K  E.  669';  City  of  New  Bedford  v.  Cfcace, 
5  Gray  (Mass.)  28;  Inhahitanis  of  Monson  v.  Williams^  6 
Gray  (Mass.)  416;  Inhabitants  of  BrooTcfsld  v.  AUeny  6 
Allen  (Mass.)  585. 

The  contract  recites  that  the  parties  were  living  ai)art 
^T)y  reason  of  the  abandonment  one  of  the  other."  If  this 
language  is  construed  to  mean  that  the  parties  had  sepa- 
rated by  mutual  consent,  and  certainly  it  will  bear  no  con- 
struction more  favorable  to  appellee  than  that  she  volun- 
tarily separated  from  her  husband,  it  fails  to  show  that  the 
wife  left  her  husband  for  reasons  justified  by  law.  In  the 
absence  of  such  showing,  she  would  have  no  claim  against 
him  for  support,  and  any  contract  to  furnish  such  support 
would  be  without  consideration.  Having  separated  from 
him,  she  can  have  no  claim  upon  his  support  unless  that 
separation  was  justified  by  some  reason  recognized  by  our 
law.  Ifo  such  reason  appears.  The  dissolution  of  the  mar- 
riage contract  is  not  to  be  left  to  the  caprice  of  the  parties. 
Our  statute  provides  causes  for  absolute  divorce.  It  makes 
no  provision  for  separation  a  mensa  et  thoro.  Had  appellee 
a  cause  for  divorce,  she  was  entitled  to  a  judicial  determina- 
tion of  her  rights  and  to  alimony.  It  is  the  policy  of  the 
law  that  those  sustaining  to  one  another  the  relation  of  hus- 
band and  wife  should  live  together.  Contracts  for  separa- 
tion and  separate  maintenance  are  approved  by  English 
decisions,  which  have  been  followed  by  a  number  of  Ameri- 
can  cases,  but  in  them  provision  is  made  through  trustees. 
We  are  not  advised  of  any  cases  in  our  country  where  an 
executory  contract  entered  into  by  husband  and  wife  without 
the  intervention  of  a  trustee  has  been  enforced  by  the  courts. 
That  many  contracts  of  this  character  have  been  carried  out 
is  well  known,  but  they  "are  not  favorites  of  the  law,"  is  well 
known.     Kedey  v.  Petty,  153  Ind.  179. 
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Reed  v.  Beazleyj  1  Blackf.  96,  is  strongly  relied  upon  by 
appellee.  In  that  ease  the  suit  was  upon  a  note  executed 
to  a  trustee,  the  consideration  of  which  was  shown  by  certain 
articles  of  agreement  executed  by  Beed  of  the  first  part,  his 
wife  of  the  second  part,  and  Beazley,  trustee,  of  the  third 
part,  providing  for  the  support  of  his  wife.  The  husband 
covenanted  for  his  own  security  and  provided  that  in  case 
he  should  be  compelled  to  pay  any  of  the  debts  of  his  wife 
he  should  retain  the  amount  thereof  out  of  the  money  he 
had  covenanted  to  pay.  The  cause  of  the  separation  does  not 
appear  from  the  opinion,  but  we  quote  from  it  the  follow- 
ing: "A  disposition  to  separate  man  and  wife  or  to  facili- 
tate a  separation  is  nowhere  manifested  by  the  law  or  coun- 
tenanced in  the  British  books.  But  when  unhappy  diflFer- 
ences  arise  and  a  separation  is  unavoidable,  the  law  inter- 
poses to  enable  the  parties  to  ameliorate  the  effects  of  the 
separation,^'  from  which  we  may  infer  that  the  cause  of  the 
separation  was  one  at  that  time  a  ground  for  divorce.  No 
other  case  in  our  reports  has  gone  so  far;  it  has  not  been 
cited  in  any  of  our  decisions,  but  even  in  that  case  provision 
was  made  through  a  trustee. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
court  to  sustain  the  demurrer  to  the  complaint. 


Hernley  r.  Brannum  et  al. 

[No.  3.911.     Filed  November  29,  1899.] 

CoivTBAOTS.— (Tuarafi^y.— Comptoffif. — Plaintiff  was  the  holder  of  a 
note  executed  by  P.  for  the  sum  of  $1,528.81,  with  a  balance  remain- 
ing due  of  about  91,000,  secured  by  mortgage  on  certain  described 
real  estate.  Defendants  guaranteed  the  payment  of  a  certain  note 
executed  by  P.  for  the  sum  of  91*000,  payable  to  the  order  of 
plaintiff,  in  consideration  that  plaintiff  release  from  a  mortgage 
certain  lota  Hdd,  that  the  complaint  was  sufficient  without  ask- 
ing for  a  reformation  of  the  contract,    jfp,  389^92. 

GUABANTY. — BUU  and  Notes,— Complaint. — In  an  action  on  a  written 
midertaking  guaranteeing  the  payment  of  a  note,  an  allegation  that 
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"defendants  have  failed  and  refused  to  keep  and  comply  with  their 
part  of  said  contract  and  to  pay  to  said  plaintiff  said  sum  of  $1,000, 
and  that  said  sum  is  now  due,  it  being  due  on  said  note,  and  remain- 
ing wholly  unpaid/'  is  a  sufficient  averment  that  the  note  guaran- 
teed is  unpaid  to  the  amount  of  |1,000.  p.  S9g. 
Guaranty. — Bills  and  Notes. — Complaint, — A  complaint  on  a  contract 
in  the  words  '*  we,  the  underpgned,  *  *  do  hereby  guarantee  that 
a  certain  note,  made  and  executed  by  P.,  for  the  sum  of  $1,000,  pay- 
able to  the  order  of  H.,  on  the  14th  day  of  February,  1894,  will  be 
paid,"  is  sufficient  without  averring  diligence  to  enforce  collection 
from  the  maker,    pp.  S92-S96, 

From  the  Madison  Superior  Court.     Reversed. 

F.  A.  Wall'cr  and  F.  P.  Foster,  for  appellant. 
W,  A.  Kittingery  E.  D.  Reardon,  W.  S.  Divert,  M.  A, 
Chipman,  S.  M.  Kelt  tier  and  E.  E,  Uendee,  for  appellees. 

CoMSTOCK,  J. — The  complaint  in  this  cause  is  in  two  para- 
graphs. The  first  alleges  that  on  the  14th  day  of  February, 
1893,  one  Frank  K.  Pierce  executed  to  appellant  his  two 
promissory  notes,  each  for  the  sum  of  $1,523.81,  due  in  one 
and  two  years  respectively  from  date,  with  six  per  cent, 
interest  from  date,  and  with  attorney's  fees,  payable  without 
relief  from  valuation  and  appraisement  laws.  It  further 
avers  that  on  said  date  said  Pierce  executed  to  appellant  and 
others  a  mortgage  on  certain  real  estate  in  Madison  county, 
Indiana,  describing  the  real  estate;  said  mortgage  having 
been  executed  to  secure  the  payment  of  other  notes  besides 
the  note  of  appellant  herein,  and  said  mortgage  also  being 
made  to  other  mortgagees,  being  for  the  unpaid  balance  of 
the  purchase  money  for  said  real  estate  described  in  the 
complaint.  It  further  avers  that  afterwards,  on  the  16th 
day  of  November,  1893,  the  appellees  by  their  certain  writ- 
ten agreement,  a  copy  of  which  is  filed  with  said  paragraph 
and  made  a  part  thereof,  undertook  and  agreed  to  pay  to 
appellant  the  sum  of  $1,000  on  said  note  first  becoming  due, 
it  being  the  one  falling  due  on  the  14th  of  February,  1894; 
that  at  the  time  of  the  execution  of  said  contract,  there  was 
remaining  unpaid  on  said  note  about  $1,000,  payments  hav- 
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ing  been  made  upon  the  same,  and  the  exact  amount  being 
due  was  then  unknown  to  the  parties  to  said  contract;  and 
said  note  was  described  in  said  contract  as  a  note  for  $1,000 
payable  to  the  order  of  appellant  on  the  14th  of  February, 
1894.  That  said  note  of  $1,523.81  was  the  only  note  exe- 
cuted to  appellant  by  Frank  K.  Pierce  due  and  payable  on 
said  date,  and  that  said  defendants  under  and  by  the  afore- 
said contract  undertook  and  agreed  to  pay  to  said  plaintiff 
the  sum  of  $1,000  of  said  note;  that  in  accordance  with  said 
contract  entered  into  as  aforesaid,  she,  with  her  husband 
joining  therein,  signed  a  release  for  forty  lots  included  in 
the  mortgage,  it  being  the  real  estate  described  in  said  con- 
tract, and  being  the  lots  that  were  donated  by  the  citizens 
for  the  purpose  of  raising  the  bonus  to  secure  the  Kelly  Axe 
Manufacturing  Works;  and  that  she  fulfilled  and  faithfully 
performed  her  part  of  the  contract  entered  into  as  aforesaid. 
It  is  further  averred  that  defendants  failed  and  refused  to 
keep  their  part  of  said  contract  and  to  pay  to  said  plaintiff 
the  said  sum  of  $1,000  on  the  Hth  of  February,  1894;  and 
that  said  sum  is  now  due,  it  being  due  on  said  date,  and 
remaining  wholly  unpaid. 

The  only  difference,  except  as  to  the  averment  of  nonpay- 
ment of  the  note,  between  the  first  and  second  paragraph  is 
that  while  the  first  paragraph  alleges  that  appellees  "under- 
took and  agreed  to  pay  to  the  plaintiff  the  sum  of  $1,000  of 
said  note,**  the  second  paragraph  alleges  that  they  "under- 
took and  agreed  to  pay  to  this  plaintiff  the  balance,  or  that 
part  of  said  note  then  remaining  unpaid."  The  agreement 
refei*red  to  and  made  a  part  of  each  paragraph,  and  dated 
on  the  16th  of  November,  1893,  and  signed  by  appellees, 
is  in  the  following  language:  "We,  the  undersigned  citi- 
zens of  Alexandria,  Indiana,  do  hereby  guarantee  that  a  cer- 
tain note  made  and  executed  by  Frank  K.  Pierce  of  said 
city,  for  the  sum  of  One  Thousand  Dollars  ($1,000),  pay- 
able to  the  order  of  Mary  C  Hernley,  on  the  14th  day  of 
February,  1894,  will  be  paid.    In  consideration  of  the  afore- 
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said  guarantee,  the  said  Mary  C.  Hemley  agrees  to  sign 
the  release  for  forty  lots  situate  in  the  southeast  quarter  sec- 
tion twelve,  said  lots  being  those  that  were  donated  to  the 
citizens  for  the  purpose  of  raising  the  bonus  to  secure  the 
Kelly  Axe  Manufacturing  Works,  said  release  being  in  the 
hands  of  Hon.  A.  E.  Harlan  of  this  city." 

The  court  sustained  the  separate  demurrers  for  want  of 
fact  of  each  of  the  appellees  to  each  paragraph  of  the  com- 
plaint,, and,  appellant  refusing  to  plead  further,  judgment 
was  rendered  against  her  for  costs.  The  action  of  the 
trial  court  in  its  rulings  upon  the  demurrers  is  the  only 
question  presented  by  this  appeal.  Appellees  insist  that  the 
contract  sued  on  is  one  in  which  the  obligors  are  bound  by 
the  strict  letter  of  the  contract,  and  that  the  complaint  is  de- 
fective in  the  absence  of  any  averment  of  mutual  mistake  or 
of  fraud  and  a  prayer  for  the  reformation  of  the  contract; 
that  they  are  only  bound,  whether  the  contract  is  one  of  strict 
guaranty  or  an  original  promise,  as  to  a  note  for  $1,000  pay- 
able to  appellant  on  the  14th  of  February,  1894,  and  no 
other  and  different  note.  We  do  not  lose  sight  of  the  rule 
that  the  sureties  and  guarantors  have  the  right  to  stand  upon 
the  strict  terms  of  their  obligations,  but  there  should  be  no 
forced  construction  either  to  release  or  to  hold  them.  The 
contract  of  a  surety  or  a  guarantor  is  to  be  constnied  like 
any  other  contract,  that  is,  according  to  the  intention  of  the 
parties.  Jenkins  v.  Phillips^  18  Ind.  App.  562;  Russell  v. 
Merrifieldy  131  Ind.  148;  Dodd  v.  Mitchell,  77  Ind.  388. 
The  intention  of  the  parties  is  to  be  ascertained  from  the 
instrument  read  in  the  light  of  the  surrounding  circum- 
stances. Upon  the  subject  of  letters  of  guaranty,  Mr.  Jus- 
tice Story,  in  Lawrence  v.  McCalmonty  2  How.  425, 
speaking  for  the  court  said:  "We  have  no  difficulty  what- 
soever in  saying,  that  instruments  of  this  sort  ought  to 
receive  a  liberal  interpretation.  By  a  liberal  interpretation, 
we  do  not  mean,  that  the  words  should  be  forced  out  of  their 
natural  meaning;  but  simply  that  the  words  should  receive 
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a  fair  and  reasonable  interpretation,  so  as  to  attain  the  objects 
for  which  the  instrument  is  designed  and  the  purposes  to 
whioh  it  is  applied."  To  quote  from  Beers  v.  Wolfy  116  Mo. 
179,  22  S.  W.  621:  "What  is  fairly  to  be  presumed  to  have 
been  the  understanding  of  the  parties,  without  any  strict 
technical  nicety?"  Referring  to  the  complaint^  Pierce  owed 
appellant  a  note  for  $1,523.81,  due  February  14,  1894;  hQ 
had  not  executed  to  her  a  note  for  any  other  amount;  on 
that  note  there  remained  due,  by  reason  of  payments,  about 
$1,000.  It  will  not  be  presumed  that  the  execution  of  the 
contract  was  intended  to  be  without  meaning,  or  that  it  had 
reference  to  a  note  not  in  existence.  They  manifestly,  as  was 
imderstood  by  appellant,  intended  to  secure  to  her  the 
payment  of  the  note  due  at  the  date  named  to  the  amount  of 
$1,000. 

It  is  said  in  Wills  v.  Ross,  77  Ind.  1,  40  Am.  Rep.  279, 
at  page  12,  upon  the  description  of  a  debt  guaranteed:  "It 
is  not  essential  that  the  debt  should  be  described  with  minute 
particularity."  In  view  of  the  averments  it  was  not  nece3- 
sary  that  the  complaint  should  ask  for  a  reformation  of  the 
contract. 

It  is  claimed  that  the  first  paragraph  is  defective  for  the 
further  reason  that  it  nowhere  avers  that  the  note  of  Pierce 
was  not  paid.  The  only  averment  upon  the  subject  is  in  the 
following  language:  "She  further  avers  that  the  defendants 
have  failed  and  refused  to  keep  and  comply  with  their  part  of 
said  contract  and  to  pay  to  said  plaintiflF  said  sum  of  $1,000  on 
the  14th  day  of  February,  1894;  and  that  said  sum  is  now 
due,  it  being  due  on  said  note,  and  remaining  wliolly 
unpaid."  This  is  an  averment  that  the  note  guaranteed  is 
unpaid  to  the  amount  of  $1,000.  The  objection  is  not  well 
taken. 

Appellees  argue  that  the  contract  in  suit  is  a  strict 
guaranty;  that  they  guaranteed  that  Frank  K.  Pierce  would 
pey  the  note,  and  that  the  complaint  is  therefore  defective 
because  it  does  not  aver  diligence  to  enforce  the  collection 
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from  the  maker.  Appellant  insists  that  it  is  an  original 
undertaking.  The  text  books  and  reports  point  out  the  dis- 
tinction between  the  liability  assumed  by  an*original  under- 
taking and  a  strict  guaranty.  The  following  quotation  from 
Nading  v.  McGregory  121  Ind.  465,  6  L.  R  A.  686,  in  which 
Coffey,  ^.,  speaking  for  the  court,  on  page  470  says:  "It 
is  often  a  question  of  very  great  difficulty  to  determine 
whether  a  particular  instrument  of  writing  constitutes  a 
strict  guaranty,  or  whether  it  constitutes  an  original  under- 
taking.  In  a  strict  guaranty,  the  guarantor  does  not  under- 
take to  do  the  thing  which  his  principal  is  bound  to  do,  but 
his  obligation  is  that  the  principal  shall  perform  such  act  as 
he  is  bound  to  perform,  or  in  the  event  he  fails,  that  the 
/guarantor  will  pay  such  damages  as  may  result  from  such 
failure.  It  is  this  feature  which  enables  us  to  distinguish  a 
strict  or  collateral  guaranty  from  a  direct  undertaking  or 
promise.  So  that  when  an  instrument  of  writing  resolves 
itself  into  a  promise  or  undertaking  on  the  part  of  the 
person  executing  it  to  do  a  particular  thing  which  another 
is  bound  to  do,  in  the  event  such  other  person  does  not 
perform  the  act  himself,  it  is  said  to  be  an  original  under- 
taking, and  not  a  strict  or  collateral  guaranty.  In  the  latter 
class  of  contracts  the  undertaking  is  in  the  nature  of  a 
surety,  and  the  person  bound  by  it  must  take  notice  of  the 
default  of  the  principal." 

In  Brandt  on  Suretyship  and  Guaranty  (2nd  ed.),  §102, 
it  is  stated  that:  "When  the  terms  of  a  guaranty  of  payment 
fix  the  time  within  which  the  payment  shall  be  made,  if 
the  payment  is  not  made  within  the  time  prescribed  there  is 
a  breach  of  the  guaranty,  and  no  steps  need  be  taken  against 
the  principal,  nor  need  his  insolvency  be  shown  in  order  to 
charge  the  guarantor.'* 

Baylies  on  Sureties  and  Guarantors,  page  17,  thus  states 
the  rule:  "A  guaranty  of  payment  of  a  note  is  an  abso- 
lute, unconditional  undertaking  on  the  part  of  the  guarantor 
that  the  maker  will  pay  the  note  when  due,  or  that  the 
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guarantor  will  pay  the  debt  at  maturity  if  the  maker  does 
not;  and  the  contract  of  the  guarantor  is  broken  upon  the 
failure  of  the  niaker  to  meet  his  obligation."  Citing,  Brown 
V.  CuriisSy  2  N.  Y.  226;  Allen  v.  Rightmere^  20  Johns.  365. 

The  language  of  the  instrument  in  suit  is  that  the  note  in 
qu&stion  will  be  paid.  The  complaint  does  not  describe 
it  as  commercial  paper.  If  the  rule,  as  stated  by  Baylies, 
adds  the  words  "at  maturity"  to  the  contract  under  con- 
sideration, making  it  read  "Mvall  be  paid  at  maturity,"  the 
time  in  which  the  note  is  to  be  paid  is  thus  fixed,  and  it 
would  be  immaterial  whether  the  contract  is  an  original 
undertaking  or  of  strict  guaranty,  for  in  neither  case  is  it 
required  to  aver  due  diligence  in  the  prosecution  of  the 
demand  against  the  maker  of  the  note  or  that  he  is  insolvent 
or  unable  to  pay.  Apart  from  the  view  just  stated,  we  are 
of  the  opinion  that  the  complaint  is  sufficient  without  an 
averment  of  diligence. 

In  Furst  £  Bradley  Mfg.  Co.  v.  BlacJc^  111  Ind.  308, 
Mitchell,  J.,  speaking  for  the  court,  on  page  312  said: 
"Where,  however,  the  guaranty  is  for  the  fulfilment  of  a 
contract  alreadv  made,  or  for  one  executed  contempora- 
neously  with  the  contract  of  guardnty,  or  for  the  payment  of 
an  existing  debt,  or  where  the  contract  of  guaranty  is  upon 
a  consideration  distinct  from  the  credit  extended  to  the  prin- 
cipal debtor,  and  which  moves  directly  between  the  guaran- 
tor and  guartintee,  notice  of  acceptance  is  unnecessary.  In 
such  cases  the  acceptance  of  the  guaranty,  and  the  per- 
formance of  the  consideration  upon  which  it  rests,  are  all 
that  are  essential  to  make  the  contract  complete  and  enforce- 
able. Davis  V.  Wellsy  104  F,  S.  159;  Wills  v.  Ross,  7.7  Ind. 
1,  40  Am.  Rep.  279;  Kline  v.  Raymond,  70  Ind.  271;  Cooke 
V.  Ome,  87  LI.  186."  While  holding  a  part  of  the  contract 
a  "strict  guaranty,"  the  court  uses  this  language:  "Faually 
the  contract  of  the  guarantor  is  to  answer  for  the  default  of 
his  principal  if  by  the  use  of  diligence  loss  results  from  such 
default,  while  the  surety  is  responsible  at  once  upon  his 
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direct  engagement  to  pay."  But  the  court  holds  that  the 
failure  to  give  notice  and  the  resulting  damages  were,  how- 
ever, matters  of  defense,  saying,  at  page  815:  "In  order 
to  make  it  appear  that  they  have  been  injured,  they  must 
aver  and  prove  that  their  principal  was  solvent  at  the  time 
of  or  since  the  default,  and  that  he  has  since  become  insolv- 
ent or  a  nonresident,  without  property  subject  to  execution 
within  the  State." 

The  contract  before  us  was  made  for  an  existing  debt;  it 
was  upon  a  consideration  distinct  from  the  credit  extended 
to  the  principal  debtor  and  which  moved  directly  between 
the  guarantor  and  guarantee.  The  consideration  was  per- 
formed on  the  pai"t  of  appellant  by  the  release  of  the  lots; 
the  note  not  having  been  paid,  and  appellees  not  having 
performed  their  engagement.  Each  paragraph  is  sufficient 
to  withstand  a  demurrer.  The  judgment  is  reversed,  with 
instruction  to  the  trial  court  to  overrule  the  demurrers  to 
the  first  and  second  paragraphs  of  complaint. 


Lake  Erie  and  Western  Eailway  Company  v. 

MlKSSELL, 
[No.  2.916.    Filed  November  29,  1899.] 

Pleading.—- i2ect^a28. — ConcluHons.— Railroads.— A  oomplaint  against 
a  railroad  company  charging  that  defendant,  while  wrongfully  and 
unlawfully  engaged  in  running  a  train  of  cars  within  the  corporate 
limits  of  the  city  at  a  faster  rate  of  speed  than  four  miles  an  hour, 
contrary  to  and  in  violation  of  an  ordinance  of  such  city,  struck  and 
kiUed  decedent,  cannot  be  said  to  aver  as  facts  that  there  was  in 
force  at  the  time  an  ordinance  limiting  the  speed  of  trains  to  four 
miles  an  hour,  and  that  the  particular  train  was  running  beyond 
the  ordinance  rate.    pp.  396,  397. 

Nbgligencb.— iVoarfmafe  Cause. — Negligence  Per  Se. — It  does  not 
necessarily  follow  from  the  fact  that  an  injury  happened  at  a  time 
when  defendant  was  violating  a  city  ordinance,  constituting  negli- 
gence per  se,  that  the  injury  occurred  because  of  the  violation,  nor 
does  such  fact  dispense  with  the  requirement  imposed  upon  plaintiff 
to  show  that  such  negligenoe  was  the  proximate  cause  of  the  injury 
sued  for.    pp.  397,  398. 
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From  the  Montgomery  Circuit  Court.     Reversed. 

J,  B.  Cockrunty  C.  G,  Ouenthery  A.  B.  Clarky  B.  Cranej 
and  .4.  B.  AndersoUj  for  appellant. 

W.  H.  Johnstoiij  C.  Johnston^  0,  E.  Brumbaugh  and  J, 
CornhSj  for  appellee. 

Robinson,  J.— A  demurrer  to  each  of  the  three  para- 
graphs of  amended  complaint  was  overruled  in  the  Clinton 
Circuit  Court,  after  which  the  venue  was  changed  to  the 
Montgomery  Circuit  Court. 

The  third  paragraph,  which  alone  is  questioned  in  argu- 
ment, avers  that  appellee  is  the  father  of  Eunice  Mikesell, 
an  infant  daughter  now  deceased,  who,  prior  to  November 
3,  1897,  was  a  member  of  his  family  and  lived  with  him 
as  such ;  that  appellant's  road  runs  through  the  city  of  Frank- 
fort on  a  public  highway  known  as  Ohio  street;  "That  on 
the- third  day  of  November,  1897,' the  said  Eunice  Mikesell 
was  walking  homeward  from  school  on  a  public  highway  of 
said  city  known  as  O'Neil  street,  which  crosses  said  railroad, 
and  when  she  was  in  the  act  of  crossing  said  railroad  at  the 
point  where  it  crosses  O'Neil.  street,  the  defendant,  by  itself, 
its  agents,  servants  and  employes,  while  wrongfully  and 
unlawfully  engaged  in  running  its  certain  railroad  train 
consisting  of  a  locomotive  engine,  tender,  and  cars,  over  and 
upon  its  railroad  within  the  corporate  limits  of  the  city  of 
Frankfort,  county  of  Clinton,  and  State  of  Indiana,  at  a 
faster  rate  of  speed  than  four  miles  an  hour,  contrary  to  and 
in  violation  of  sections  one  and  two  of  an  ordinance  of  the 
city  of  Frankfort,  passed  and  ordained  bv  the  common 
council  of  said  city  on  the  27th  day  of  November,  1889,  in 
a  rude,  violent  and  reckless  manner,  ran  its  said  railroad 
train  against,  over  and  upon  said  decedent,  and  then  and 
there  and  thereby  while  being  so  engaged  in  the  commission 
of  said  wrongful  and  unlawful  act,  in  a  rude,  violent  and 
reckless  manner  struck,  injured,  bruised,  wounded  and  killed 
said  Eunice  Mikesell,  now  deceased,  without  any  fault  or 
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negligence  on  her  part,  and  wlthont  any  fault  or  negligence 
on  the  part  of  her  father,  the  plaintiff  herein.'^  Facts  are 
further  averred  showing  appellee's  damages. 

It  is  a  well  established  nde  of  pleading,  both  at  common 
law  and  under  the  code,  that  facts  must  be  stated  by  direct 
averment,  and  not  given  by  way  of  recital.  A  complainant 
must  aver,  and  not  merely  recite,  that  which  is  introductory 
to  an  averment.  Facts  can  not  be  gathered  by  mere  conjec- 
ture from  an  ambiguous  or  doubtful  pleading.  A  pleader's 
conclusion  may  or  may  not  be  dra^vn  from  material  facte. 
If  the  material  facts  are  stated,  the  pleader's  conclusion  is 
harmless,  but  without  the  material  facts  his  conclusion  is 
fruitless. 

In  this  paragraph  the  pleader  sought  to  establish  the  com- 
pany's negligence  by  showing  it  had  omitted  a  certain  duty; 
that  by  showing  this  omission  of  duty  negligence  would  arise 
as  matter  of  law.  The  complaint  does  not  aver  that,  there 
was  in  force  at  the  time  an  ordinance  limiting  the  speed  of 
trains  to  four  miles  an  hour.  By  way  of  recital  it  is  said 
the  train  was  running  faster  than  four  miles  an  hour,  in 
violation  of  an  ordinance  passed  some  eight  years  before  this 
accident  happened.  It  can  not  be  said  that  the  complaint 
avers  as  facts  that  there  was  in  force  at  the  time  an  ordi- 
nance and  that  it  limited  the  speed  of  trains  to  four  miles 
an  hour,  and  that  the  particular  train  was  running  beyond 
the  ordinance  rate.  These  facts  can  only  be  gathered  by 
inference  and  conjecture,  in  violation  of  a  long  settled  rule 
of  pleading.  Cummins  v.  City  of  Seymour y  79  Ind.  491, 
41  Am.  Rep.  618;  Brickey  v.  Irwiuy  122  Ind.  51;  Chicago j 
etc.^  B.  Co.  V.  Lee,  17  Ind.  App.  215;  Jackson  School  Tp. 
V.  Farhwy  75  Ind.  118;  Pittsburghy  efc.,  B.  Co.  v.  MoorCy 
152  Ind.  345,  44  L.  R.  A.  638. 

Had  the  fact  of  the  ordinance  been  averred  together  with 
the  rate  at  which  the  train  was  running,  a  court  couid  have 
said,  as  matter  of  law,  whether  or  not  the  company  was 
at  the  time  violating  the  ordinance.     This  conclusion  has 
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been  pleaded,  but  as  it  is  not  a  statement  of  facts  it  can  not 
aid  the  complaint  Singer^  etc.y  Co,  v,  Effinger,  79  Ind. 
264;  Kleyla  v.  Easkett,  112  Ind.  515. 

The  fact  that  a  certain  omitted  duty  constituted  negligence 
per  86  does  not  dispense  with  the  requirement  imposed  upon 
the  complaining  party  to  show  that  this  imputed  negligence 
was  a  proximate  cause  of  the  injury  sued  for.  Is  it  shown 
that  the  injury  would  not  have  occurred  just  as  it  did  occur 
had  there  been  no  violation  of  the  ordinance  as  attempted  to 
be  charged?  There  are  no  facts  averred  which  affirmatively 
show  that  the  accident  was  due  to  the  negligence  of  appellant 
in  failing  to  run  its  train  within  the  rate  of  speed  fixed  by 
the  ordinance.  Baltimore^  etc.y  R.  Co.  v.  Conoyety  149  Ind. 
524.  See  Evansvilhy  etc.y  R.  Co.  v.  Krapfy  148  Ind.  647. 
Because  the  injury  happened  at  a  time  when  appellant  was 
violating  an  ordinance  it  does  not  necessarily  follow  that  the 
injury  occurred  because  of  the  violation. 

We  cannot  agree  with  appellee's  counsel  that  the  state- 
ments concerning  the  city  ordinance  and  its  violation  may 
be  treated  as  surplusage  and  the  complaint  still  be  held  good. 
The  theory  of  the  complaint  is  that  the  company  was  negli- 
gent in  running  its  train  in  violation  of  an  ordinance.  It 
is  averred  that  the  company  "while  wrongfully  and  unlaw- 
fully engaged''  in  running  its  train  faster  than  four  miles  an 
hour,  contrary  to  an  ordinance  of  the  city,  etc.  Even  elimi- 
nating from  the  pleading  all  statements  concerning  the  ordi- 
nance and  its  violation,  there  is  nothing  left  to  show  the  com- 
pany's negligence.  Not  only  is  it  apparent  that  the  theory 
of  the  pleading  is  omission  to  observe  the  ordinance,  but  the 
record  shows  that  theory  was  carried  out  at  the  trial,  and  the 
jury  was  instructed,  at  appellee's  request,  upon  the  question 
of  the  ordinance. 

The  demurrer  to  the  third  paragraph  of  complaint  should 
have  been  sustained.    Judgment  reversed. 
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BoBUAN  V.  Thb  Junq  Brewing  Company  bt  al. 

[No.  2,018.    Filed  November  19,  1800.]  . 

BoMDB. — Capias  ad  Beapondendum. — Failure  of  Ptainiiff  to  Sign 
Bond, — Action  on  Bond, — ^The  failure  of  the  plaintiff  to  sign  a  bond 
in  a  proceeding  in  capias  ad  respondendum  is  not  a  defect  of  ' '  form 
or  substance  or  recital  or  condition/'  as  contemplated  by  §1285  Bums 
1804,  and  an  action  cannot  be  maintained  on  the  bond  bj  the  de- 
fendant in  such  proceeding  against  the  plaintiff. 

From  the  Marion  Circuit  Court.     Affirmed. 

V.  G.  CUiford,  W.  F.  Browder  and  W.  8.  Moffett,  for 
appellant. 

W.  T.  Brown  and  0.  B.  lies,  for  appellees. 

Robinson,  J. — The  Jung  Brewing  Company  sued  appel- 
lant before  a  justice  of  the  peace;  a  capias  ad  respondendum 
was  issued  upon  the  filing  of  an  affidavit  by  Jacob  Renter 
and  a  bond  signed  by  Renter  alone;  upon  this  writ  appellant 
was  arrested,  and  being  unable  to  give  bond  for  his  appear- 
ance was  confined  in  jail  for  a  number  of  hours.  At  the  trial 
before  the  justice  appellant  had  judgment.  He  now  sfues 
the  Jung  Brewing  Company  and  Jacob  Renter  on  the  bond 
given  before  the  justice  for  damages  resulting  to  him 
through  the  proceedings  before  the  justice.  The  complaint 
is  in  two  paragraphs  and  with  each  the  bond,  which  is  signed 
by  Renter  alone,  is  filed  as  an  exhibit.  The  company's 
demurrer  to  each  paragraph  for  want  of  facts  was  sustained, 
afad  this  ruling  is  the  only  question  presented. 

The  first  paragraph  is  clearly  bad  because  it  neither  shows 
by  its  averments  nor  the  exhibit  that  the  Brewing  Company 
signed  the  bond,  personally,  by  agent,  or  otherwise;  but  the 
paragraph  and  exhibit  show  that  it  was  signed  by  Renter 
alone. 

The  second  paragraph  contains  an  averment  that  the 
'T)ond  was  not  signed  by  the  principal  through  the  over- 
sight of  the  official  taking  the  same."    Section  1  of  the  act 
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<rf  March  4,  1897  (Acts  1897,  p.  141),  provides:  *'And 
such  plaintiff  shall  also  execute  a  written  undertaking,  with 
sufficient  freehold  surety,  to  be  approved  by  the  justice^ 
payable  to  the  defendant,  conditioned  that  the  plaintiff  will 
duly  prosecute  this  proceeding  in  capias  ad  respondendum  to 
effect,  and  will  pay  all  damages  which  may  be  sustained  by 
the  defendant,  if  the  proceedings  of  the  plaintiff  shall  be 
wrongful  and  oppressive." 

But  this  paragraph  fails  to  show  that  the  bond  was  exe- 
cuted by  the  company,  or  by  any  one  for  it.  It  was  never 
the  company's  bond.  This  is  not  a  defect  of  "form  or  sub- 
stance or  recital  or  condition"  as  contemplated  by  §1235 
Bums  1894.  There  is  no  bond  of  the  company  which  could 
have  any  such  defects.  Supreme  Councilj  etcy  v.  Boyle,  15 
Ind.  App.  342.  It  is  true  it  is  said  in  Shroyer  v.  SimonSy  14 
Ind.  App.  631,  that  in  an  action  on  a  defective  bond  the 
plaintiff  may  suggest  the  defect  in  the  complaint,  and 
recover  to  the  same  extent  as  if  such  bond  were  perfect  in 
all  respects.  But  this  was  said  with  reference  to  a  bond 
which  omitted  the  name  of  one  of  the  obligees. 

The  case  of  Supreme  Council  v.  Boyle,  supra^  was  an 
action  upon  an  appeal  bond.  It  was  there  held  that  the 
bond  was  complete  without  the  execution  by  the  supreme 
council,  and  that  in  a  suit  on  the  bond,  the  council,  not  hav- 
ing signed  it,  could  not  be  held  liable  thereon.  That  case 
holds  that  an  appeal  bond  may  be  complete  without  having 
been  signed  by  the  judgment  defendant,  but  there  is  noth- 
ing in  the  opinion  authorizing  us  to  say  that  a  party  may  be 
held  liable  on  a  bond  which  he  did  not  execute.  The  ques- 
tion in  the  case  at  bar  is  not  the  sufficiency  of  the  bond  as 
filed,  nor  is  it  the  liability  of  a  party  for  damages  resulting 
from  the  wrongful  issuing  of  a  capias;  but  the  suit  is  on  the 
bond.  We  know  of  no  authority  authorizing  us  to  hold  a 
party  liable  on  a  bond  which  he  never  executed. 

In  Farrf  v.  Bnell,  18  Ind.  104,  81  Am.  Dec.  349,  the 
defects  were  failure  to  specify  any  amount  or  penalty.    In 
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Janes  v,  Droneherger^  23  Ind.  74,  the  operation  of  the  bond 
was  held  to  cover  rents  and  profits  though  not  mentioned  in 
it. '  In  Railsback  v.  Oreve,  58  Ind.  72,  suit  was  brought  on  a 
bond  signed  bv  only  one  of  twp  judgment  defendants,  and 
the  alleged  defect  in  the  bond  was  its  failure  to  describe 
correctly  the  judgment  appealed  from.  In  Hawes  v.  Pritch- 
ard,  71  Ind.  166,  a  party  acknowledged  himself  replevin 
bail  for  stay  of  execution  for  180  days  where  the  statute  fixed 
the  time  in  such  cases  at  150  days.  In  YeaJch  v.  W inters y 
60  Ind.  554,  the  particular  defect  in  the  bond  is  not  dis- 
closed, but  it  is  clear  from  the  language  of  the  opinion  that  it 
was  not  one  that  went  to  the  execution  of  the  bond.  In  Opp 
V.  Ten  EycJcj  99  Ind.  345,  an  appeal  bond  was  held  to 
include  the  mesne  rents  though  not  named  in  the  bond. 
In  State  v.  Sotidriettey  105  Ind.  306,  a  recognizance  in  a  case 
of  felony  taken  by  a  mayor  made  payable  to  the  city  instead 
of  the  State  was  held  good.  In  Boden  v.  Dilly  58  Ind.  273, 
the  defect  consisted  in  omitting  from  the  body  of  the  bond 
the  name  of  one  of  the  obligees. 

In  none  of  the  above  cases,  which  are  cited  by  appellant's 
counsel,  was  the  question  presented  in  the  case  at  bar 
involved.  The  bond  itself  shows  appellee  never  signed  it, 
and  the  complaint  does  not  show  it  was  executed  by  appellee 
or  by  any  one  having  the  power  so  to  do.  The  demurrers 
were  properly  sustained.    Judgment  affirmed. 


City  of  Bedford  v.  Woody. 

[No.  2,928.    Filed  November  29,  1899.] 

"EvmssoE,— Medical  Sennces.-^Aetion  by  Husband  for  Personal  In- 
Jury  of  Wife, — In  the  trial  ofi  an  action  for  damages  on  account  of 
personal  injuries  to  plaintiffs  wife,  the  court  erred  in  admitting  the 
testimony  of  a  physician  as  to  the  amount  of  his  bill  for  treating  her 
for  such  injury,  without  showing  the  reasonable  value  of  such 
services. 

From  the  Lawrence  Circuit  Court.    Reversed. 

Vol.  23—26 
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T,  J,  Brooks  and  W.  F.  Brooks,  for  appellant. 
J,  E.  Boruffj  J.  H.  Underwoody  C.  C.  Matson  and  J. 
Oiles,  for  appellee. 

Black,  J. — The  appellee  sued  to  recover  damages  for 
losses  suffered  by  him  through  a  personal  injury  to  his  wife 
caused  by  her  falling  upon  a  defective  sidewalk.  A  demur- 
rer to  the  complaint  for  want  of  sufficient  facts  was  over- 
ruled. It  is  suggested  in  argument,  that  though  the  com- 
plaint contains  an  averment  that  the  person  injured  was  with- 
out fault,  yet  the  facts  stated  show  her  negligence,  it  being 
claimed  in  argument  on  behalf  of  the  appellant  that  the 
complaint  shows  the  sidewalk  to  have  been  so  defective  that 
the  appellee's  wife  must  be  regarded  as  having  knowledge 
of  the  danger,  and  the  use  thereof  by  her  must  be  held  to 
have  been  negligence  on  her  part. 

The  complaint  showed  that  the  sidewalk,  made  of  boards 
laid  upon  wooden  stringers  and  nailed  thereto,  was  in  a  very 
bad  condition,  the  defects  (such  as  might  result  from  decay 
and  want  of  repair)  being  particularly  stated;  and  it  is 
alleged  that  the  appellee's  vr\ie  was  walking  upon  the  side- 
walk, without  any  fault  on  her  part,  "and  without  any  knowl- 
edge of  the  dangerous,  deadly,  worn,  unsafe,  unnailed,  rot- 
ten, unstable,  and  rickety  condition  of  said  walk  and  string- 
ers, and  while  using  all  precautions  and  care,  and  doing 
everything  possible  to  learn  and  know  the  condition  of  said 
walk,  and  while  looking  and  examining  the  same  with  her 
eyes,  one  or  more  of  the  boards  of  the  walk  suddenly,  and 
without  any  intimation  or  warning,  gave  way  and  went  down 
at  one  end,  making  k  hole  in  said  walk  into  which  her  foot 
and  leg  went  down,  and  at  the  same  time  the  other  ends  of 
said  boards  went  up  striking  and  catching  her,"  etc.  After 
relating  her  injuries,  it  was  averred  that  they  were  caused 
by  the  carelessness  and  negligence  of  the  appellant,  and 
without  any  fault  or  knowledge  on  her  part 

It  seems  sufficientlv  evident  from  this  recital  that  the 
objection  urged  against  the  complaint  can  not  be  sustained. 
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On  the  trial  by  jury  of  the  issue  formed  by  a  denial  of  the 
complaint,  a  physician  who  rendered  service  as  such  in  the 
treatment  of  the  appellee's  wife  for  the  injury  involved  in 
the  action,  while  testifying  as  a  witness  for  the  appellee,  was 
asked  on  his  behalf  by  his  attorney  how  many  visits  the 
witness  made  to  see  the  appellee's  wife  and  the  value  of 
those  visits.  To  this  question  counsel  for  the  appellant  ob- 
jected, stating  a  number  of  alleged  reasons  for  the  objection. 
Without  ruling  upon  the  objection,  the  court  asked  the  wit- 
ness the  following  question:  "If  the  doctor  is  able  to  state 
the  amount  of  the  indebtedness  of  Charley  "Woody  to  him 
on  account  of  medical  service  and  attention  rendered  his 
wife  prior  to  the  time  of  the  commencement  of  this  suit, 
he  may  so  state;  you  may  state  from  your  own  recollection, 
if  you  can.''  The  appellant  interposed  an  objection  to  this 
question  propounded  by  the  court,  stating  a  number  of 
assumed  grounds  of  objection,  among  them,  "that  it  is  not 
a  proper  measure  of  value  of  services,  nor  the  proper  method 
of  proving  the  value  of  services,  and  because  the  value  of 
services  has  not  been  proved."  This  objection  having  been 
overruled,  the  witness  answered,  "One  hundred  and  sixty- 
five  dollars  and  seventy  cents." 

If  the  appellee  was  entitled  to  recover,  one  element  of  his 
damages  would  be  the  necessary  and  reasonable  expenses 
incurred  by  him  for  medical  treatment  of  his  wife  for  the 
injury  suffered  by  her  through  the  appellant's  wrong.  The 
question  is  presented  as  to  whether  the  method  of  proof 
adopted  by  the  trial  court  was  allowable.  It  appeared  in 
evidence  that  the  appellee  had  paid  this  physician  on  account 
of  these  services  the  sum  of  $9,  and  that  the  remainder  of  his 
bill  was  unpaid.  The  reasonable  value  of  his  services  was  not 
shown  by  the  other  evidence.  In  such  a  case,  if  the  physi- 
cian's bill  has  not  been  paid,  the  plaintiff  can  recover  there- 
for only  upon  evidence  of  the  reasonable  value  of  the  phy- 
sician's services.  Oulf^  etc.y  R,  Co,  v.  Campbell,  76  Texas 
174,  41  Am.  &  Eng.  E.  Cas.  100;  McNaier  v.  Manhattan 
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R.  Co.,  22  N.  Y.  St.  840,  4  K  Y.  Supp.  310,  affirmed  by  the 
Court  of  Appeals  is  128  K  Y.  664,  26  N.  E.  760. 

In  Gulf,  etc.,  R,  Co.  v.  Harriett,  80  Texas  78,  15  S.  W. 
666,  it  was  held  that  the  medical  bills  in  themselves  were 
not  evidence,  bnt  there  was  no  error  in  admitting  them,  the 
plaintiff  being  required  to  prove  the  facts  and  to  show  that 
tiiey  were  reasonable  by  other  testimony. 

In  Morsemann  v.  Manhattan  R.  Co.,  10  N.  Y.  Supp.  106, 
an  action  for  personal  injuries,  it  was  held  not  error  to  admit 
evidence  of  the  amount  of  the  physicians'  bills  which  the 
plaintiff  had  paid,  without  proof  of  the  value  of  the  serviced; 
and  the  case  was  distinguished  from  Gumh  v.  Street  R.  Co., 
114  K  Y.  411,  21  N.  E.  993,  43  Am.  &  Eng.  R  Cas.,  815, 
where  it  was  held  error  to  receive  evidence  of  the  physi- 
cian's charge  without  evidence  of  payment  or  of  value,  other 
than  the  remark  of  the  physician,  who  testified,  "Seventy- 
five  dollars  is  the  amount  of  my  bill  now;  that  is  very  small 
too."  So,  in  Colwell  v.  Manhattan  R.  Co.,  10  N.  Y.  Supp. 
686,  where  the  evidence  showed  that  the  plaintiff  had  em- 
ployed a  nurse  to  whom  the  plaintiff  paid  a  certain  sum,  it 
was  said  that  the  price  actually  paid  for  the  service  might  be 
considered  as  some  evidence  of  value  of  the  work  performed, 
and  constituted  competent  proof  sufficient  to  warrant  the 
jury  in  considering  the  item  in  the  assessment  of  damages. 

In  City  of  Indianapolis  v.  Oaston,  58  Ind.  224,  a  case 
like  the  one  at  bar,  it  was  said  that  whenever  it  is  proper  in 
such  a  case  to  prove  the  services  of  a  physician  or  surgeon, 
the  fair  value  of  such  services  is  the  legal  scale. 

In  Summers  v.  Tamey,  128  Ind.  560,  it  was  said  that 
the  presumption  must  be,  until  the  contrary  appears,  that 
the  amount  paid  out  for  surgical  treatment  was  a  reasonable 
and  proper  amount,  that  the  question  is  as  to  the  value  of 
the  services  to  the  plaintiff,  with  the  distinction  that  if  the 
surgeon  donates  the  services  the  real  value  is  the  measure, 
but  if  not,  then  it  is  what  the  plaintiff  necessarily  becomes 
liable  to  pay. 
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In  Brosnan  v.  SweetzeVy  127  Ind.  1,  an  action  for  personal 
injury,  it  was  held  that  "one  element  of  damages  is  the 
reasonable  value  of  properly  nursing  and  caring  for  the 
injured  person;''  and  it  was  said  that  the  plaintiff's  contract 
or  liability  had  nothing  to  do  with  the  liability  of  the  defend- 
ants; that  if  they  were  liable  for  damages  on  account  of  the 
injuries,  they  were  liable  "for  the  reasonable  value  of  the 
necessary  services  of  a  nurse,  the  same  as  the  services  of  a 
physician  or  surgeon."  See,  also,  Pennsylvania  Co  v. 
Mariony  104  Ind.  239. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 


Week  et  al.  v.  Widgeon. 

[Na  2.989.    Filed  November  29,  1899.] 

Appeal  and  Ebbob. — Ingtruetions.^Reeord. — ^In  order  that  instroo- 
tions  may  be  made  a  part  of  the  record  without  a  bill  of  exceptions 
the  record  must  afflrmatiTelj  show  that  they  were  filed,  pp.  4O6, 407. 

8AJtE.'^Inatrueti(m»,^Wh£n  Evidence  U  Not  inSeoord, — A  cause  will 
not  be  reversed  on  the  instructions  when  the  evidence  is  not  in  the 
record,  unless  the  instructions  are  incorrect  and  injurious  under  an j 
supposable  evidence  admissible  under  the  issues  on  trial,    p.  407. 

Same. — IfiBtruetioru. — When  Not  All  in  Record. — ^Where  it  does  not 
appear  from  the  record  that  certain  instructions  complained  of  were 
all  the  instructions  given,  the  judgpnent  will  not  be  reversed  because 
of  the  instructions  complained  of,  unless  they  are  so  radically  wrong 
as  to  be  incurable  by  other  instructions,    p.  407, 

Same. —  Instruetions, — Joint  Assignment. — A  joint  assignment  in 
a  motion  for  a  new  trial  of  the  giving  of  two  instructions  is  not 
available  if  either  of  the  instructions  is  not  erroneous,    p,  4O8, 

Statute  of  Frauds. — Promise  to  Answer  for  Debt  of  Another,— Where 
plaintiff  procured  a  person  to  perform  services  for  defendants  on 
the  promise  of  defendants  that  they  would  pay  such  person  his  sal- 
ary and  would  pay  plaintiff  whatever  sum  he  might  pay  or  become 
liable  to  pay  to  such  third  person  for  board  or  livery  hire  while  in 
the  service  of  defendants,  such  agreement  was  not  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  within  the 
meaning  of  the  second  clause  of  the  statute  of  frauds,  pp,  4O8,  409. 

From  the  Wells  Circuit  Court.    A  ffirmed. 
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A.  L,  Sharpe  and  C.  E.  Sturgis,  for  appellants. 
A.  N.  Martin  and  W.  H.  Eichhorriy  for  appellee. 

Black,  J. — This  was  an  action  upon  account  commenced 
before  a  justice  of  the  peace.  Counsel  for  the  appellants 
contend  that  the  amount  of  the  recovery  against  them  was 
too  large;  but  the  evidence  is  not  in  the  record,  the  bill  of 
exceptions  containing  it  having  been  presented  to  the  judge 
long  after  the  expiration  of  the  period,  extending  beyond  the 
term,  given  for  the  filing  thereof. 

It  is  also  contended  that  the  court  erred  in  giving  two 
instructions  numbered  six  and  eight,  and  in  giving,  as  modi- 
fied by  the  court,  a  certain  instruction,  numbered  two,  asked 
by  the  appellants.  The  transcript  contains  a  number  of 
instructions  purporting  to  have  been  asked,  some  by  the 
plaintiff,  and  some  by  the  defendants,  and  there  are  others 
to  which  the  name  of  the  judge  is  signed. 

There  is  a  bill  of  exceptions  showing  the  giving  of  instruc- 
tions numbered  six  and  eight  and  exceptions  thereto,  and  the 
request  of  the  appellants  for  the  giving  of  instruction  num- 
bered two,  its  modification,  and  the  giving  of  the  modified 
instruction,  and  exception  thereto. 

It  is  suggested  by  counsel  for  the  appellee  that  those 
instructions  given  or  refused,  which  are  not  thus  embraced 
in  the  bill  of  exceptions,  are  not  to  be  regarded  as  part  of  the 
record,  for  the  reason  that  it  does  not  appear  that  they  were 
filed  as  required  by  the  statute,  §542  Burns  1894,  §533  Hor- 
ner 1897.   This  claim  of  counsel  must  be  sustained. 

It  is  well  settled,  by  way  of  applying  the  express  provi- 
sion of  the  statute,  that,  in  order  that  instructions  may  be 
made  part  of  the  record  without  a  bill  of  exceptions,  the 
record  must  affirmatively  show  that  they  were  filed.  FL 
WaynCj  etc.j  R.  Co.  v.  Beyerle,  110  Ind.  100,  and  cases  cited 
therein;  Fromlet  v.  Poor,  3  Ind.  App.  425;  Killion  v. 
BuleUy  8  Ind.  App.  494;  Stephenson  v.  Elliott,  11  Ind. 
App.  694;  Krom  v.  Vermillion,  148  Ind.  75;  Landwerlen  v. 
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Wheeler,  106  Ind.  523;  Blount  v.  Rick,  107  Ind.  288;  Chil 
dress  v.  Cailender,  108  Ind.  894.  Though  instructions  be 
inserted  in  the  transcript  of  the  record  by  the  clerk,  if  there 
be  nothing  to  show  that  they  were  filed  they  will  not  be 
regarded  as  part  of  the  record.  LouisviUe,  etc,  B.  Co.  v. 
Wright,  115  Ind.  378;  Olds  v.  Deckman,  98  Ind.  162. 

The  requirement  of  filing  applies  to  instructions  asked 
and  refused  as  well  as  to  those  given  by  the  court,  either 
of  its  own  motion  or  upon  request  See  Harlan  v.  Brown,  4 
Ind.  App,  319.  As  to  the  instructions  embraced  in  the  bill 
of  exceptions,  the  evidence  not  being  in  the  record,  the  giv- 
ing of  these  instructions  could  not  be  available  error  unless 
they  were  incorrect  and  injurious  under  any  supposable 
evidence  admissible  under  the  issues  on  trial.  Hilker  v. 
Kelley,  130  Ind.  356,  15  L.  R  A.  622. 

The  bill  of  exceptions  does  not  expressly  show  that  these 
were  all  the  instructions  given,  and  if  any  inference  might 
be  indulged  from  the  numbers  of  the  instructions  embraced 
in  the  bill,  it  would  not  be  that  they  were  all  the  instructions 
given.  In  Lake  Erie,  etc.,  R.  Co.  v,  Carson,  4  Ind.  App. 
185,  it  was  said  that  each  particular  instruction  must  be  con- 
sidered and  construed  in  connection  with  all  other  instructiona 
given,  and  that  if  an  instruction  given  be  absent  from  the 
record,  and  an  instruction  to  which  objection  is  made  might, 
when  taken  in  connection  with  other  instructions,  correct 
and  applicable,  be  thereby  so  explained  and  qualified  that  the 
instructions  considered  together  would  correctly  state  the 
law  of  the  case,  the  judgment  will  not  be  reversed  because  of 
such  instruction  to  which  objection  is  made.  Where  it  does 
not  appear  from  the  record  that  certain  instructions  com- 
plained of  were  all  the  instnictions  given,  the  judgment  will 
not  be  reversed  because  of  the  instructions  complained  of, 
unless  they  were  so  radically  wrong  as  to  be  incurable  by 
other  instructions.  Cooper  v.  State,  120  Ind.  377;  Marshall 
V.  Lewark,  117  Ind.  377;  Pence  v.  Waugh,  135  Ind.  143; 
Sannan  v.  State,  149  Ind.  81;  Town  of  Ladoga  v.  Linn^ 
9  Ind.  App.  15. 
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In  the  motion  for  a  new  trial  the  appellants  aaaigned  aa 
a  cause  the  giving  of  the  sixth  and  eighth  instructions 
jointly;  therefore,  if  either  of  these  instructions  was  not 
erroneous,  this  cause  for  a  new  trial  could  not  be  sustained. 
One  of  the  items  of  the  account  sued  on  was  for  livery  hire 
and  hotel  bill  amounting  to  $21.50.  The  eighth  instruction 
was  as  follows :  '^If  the  evidence  establishes  to  your  satisi&u^ 
tion  that  the  plaintiff,  Widgeon,  at  the  request  of  the 
defendants,  Week  and  Hudson,  procured  one  John  M. 
Oeorge  to  perform  services  for  the  defendants,  on  the  prom- 
ise of  Week  and  Hudson  to  plaintiff  Widgeon  that  the 
defendants  would  pay  to  said  Oeorge  his  salary,  and  that  the 
defendants  would  also  pay  to  the  plaintiff  whatever  sum  the 
plaintiff  might  legally  pay,  or  become  liable  to  pay,  for  the 
board  of  said  George  and  the  use  of  livery  horses  by  said 
George  while  in  the  service  of  the  defendants;  and  if  the 
evidence  further  establishes  to  your  satisfaction,  that,  pur- 
suant to  said  contract  between  the  plaintiff  and  the  defend- 
ants, the  plaintiff.  Widgeon,  actually  paid  or  rendered  him- 
self legally  liable  to  pay  any  third  person  for  board  or  the 
use  of  livery  for  said  George  while  performing  services  for 
the  defendants,  then  the  defendants  would  be  liable  in  this 
action  to  the  plaintiff  for  whatever  sum  the  evidence  shows 
that  he  paid  or  became  legally  liable  to  pay  to  such  third 
person  on  account  of  such  board  and  livery  hire  for  said 
George;  and  this  is  true  whether  the  evidence  shows  that  the 
plaintiff  has  or  has  not  paid  the  amount  of  such  board  and 
livery  hire." 

The  objection  urged  against  the  instruction,  as  we  under- 
stand the  argument  of  counsel,  is  that  the  complaint  as  to  this 
item  of  the  account  was  upon  an  implied  contract  to  pay  a 
debt  incurred  by  the  plaintiff,  and  that  the  defendants  could 
not  be  bound  therefor  except  by  a  contract  in  writing  signed 
by  them,  reference  being  made  to  the  second  clause  of  our 
statute  of  frauds,  relating  to  the  special  promise  of  one  to 
answer  for  the  debt,  default,  or  miscarriage  of  another.    To 
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come  within  the  statiite,  the  promise  must  be  that  the 
promisor  will  make  good  to  the  promisee  something  which 
a  third  person  is  bound  to  make  good  to  the  promisee.  If,  in 
substance,  whatever  the  form,  the  promise  be  to  perform 
the  obligation  of  the  promisor,  it  is  not  witiiin  the  statute. 
The  authorities  to  this  effect  are  abundant.  The  promise 
referred  to  in  the  instruction  was  not  one  within  the  meaning 
of  the  statute,  but  was  one  to  perform  the  obligation  of  the 
promisors,  the  appellants. 

In  the  portion  of  the  complaint  in  which  this  item  was 
stated,  it  was  said  that  the  defendants  were  by  an  implied 
agreement  to  reimburse  the  plaintiff.  The  statement  that 
the  agreement  was  an  implied  one  was  the  statement  of  a 
conclusion  of  law.  The  action  was  commenced  before  a 
justice  of  the  peace,  and  a  complaint  which  would  apprise 
the  defendants  of  the  nature  of  the  cause  of  action,  and  was 
80  explicit  that  a  judgment  thereon  would  bar  another  action 
for  the  same  cause,  was  sufficient.  The  complaint  was  upon 
an  accoimt  embracing  a  number  of  items.  The  items  of  an 
account  may  set  forth  charges  arising  ^^out  of  contract 
express  or  implied,  or  from  some  duty  implied  by  If^w." 
Nelson  v.  Boards  c/c,  105  Ind.  287;  Watson  v.  Penny  108 
Ind.  21.  If  the  evidence  showed  an  express  promise  on  the 
part  of  the  appellants  to  pay  the  amounts  which  the  appellee 
laid  out  or  for  which  he  became  legally  liable  in  the  per- 
formance of  service  for  the  appellants,  we  are  of  the  opinion 
that  there  might  be  a  recovery,  under  the  complaint,  for  tGe 
hotel  bill  and  livery  hire,  as  stated  in  the  instruction. 

The  question  involved  in  the  action  of  the  court  in  modi- 
fying instruction  numbered  two  asked  by  the  appellants  is 
sufficiently  disposed  of  in  what  we  have  said  in  relation  to 
instruction  numbered  eight. 

Judgment  affirmed. 
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West,  Trustee,  <v.  Graff  et  al. 

[No.  2,941.    Filed  November  ^9,  1899.J 

BvroBNCK.— Agreed  Statement  of  Facts.— -Appeal  and  Error,^A  state- 
ment of  the  evidence  agreed  upon  by  the  parties  will  not  be  treated 
on  appeal  as  a  statement  of  facts  in  a  special  finding,  but  will  be  re- 
garded as  the  evidence  introduced  upon  the  trial,    p.  41S, 

Replevin. — Possesnon.-^ln  order  to  maintain  an  action  in  replevin  it 
must  be  shown  that  defendant  was  in  possession,  actual  or  construct- 
ive, at  the  commencement  of  the  action,    p.  413. 

Same.-— Judgment. — In  an  action  in  replevin  the  judgment  maybe  for 
the  delivery  of  the  property,  or  the  value  thereof  in  case  a  delivery 
cannot  be  had,  and  damages  for  the  detention,    p.  413. 

Same. — Demand.— Where  property  is  obtained  by  a  purchaser  through 
fraud,  the  seller  may  rescind  the  sale  and  recover  possession  by  an 
action  in  replevin  without  making  any  demand  before  the  com- 
mencement of  the  action,  where  the  property  is  in  the  possession  of 
the  purchaser  or  his  trustee  for  the  benefit  of  creditors,  pp.  4^3, 414. 

Same.— ^aZes. — Fraud. — ^The  fact  that  the  purchaser  of  goods  was  in- 
solvent when  the  goods  were  sold  and  delivered,  and  knew  of  his 
inability  to  pay  all  of  his  debts,  and  that  he  mortgaged  the  goods 
purchased,  and  others,  constituting  his  stock  of  merchandise  on 
hand,  to  a  trustee  to  pay  certain  bona  fide  debts,  giving  g^reater  pref- 
erence to  some  creditors  than  others,  will  not  alone  warrant  a  con- 
elusion  that  the  purchase  was  fraudulent,    p.  415. 

Fraud. — Preferring  Creditors. — ^The  preference  of  particular  creditors 
by  paying  or  securing  their  claims  in  full  or  in  unequal  ratio,  is  not 
in  itself  fraudulent  or  void,  but  is  permissible,  when  not  made  in  a 
general  assignment  under  the  statute,    pp.  4IS-417. 

Assignment  for  Benefit  of  Creditoes.— iS[pecia2  Assignment. -^ An 
assignment  for  the  benefit  of  creditors,  which  names  the  particular 
creditors  for  whose  benefit  it  is  made,  is  not  a  general  asBignment, 
but  is  special  as  to  the  persons  named,    pp.  417^  4IS. 

From  the  Gibson  Circuit  Court     Reversed, 

L.  C.  Embreey  for  appellant. 

John  H,  Miller  and  M.  L.  MiHer,  for  appellees. 

Black^  J. — The  appellees  brought  their  action  against  the 
appellant  to  recover  possession  of  a  lot  of  shoes,  the  com- 
plaint (filed  on  the  2nd  of  March,  1895)  being  in  the  usual 
form  in  replevin.    Without  any  order  for  the  seizure  of  the 
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goods,  and  without  the  filing  of  an  answer,  the  oanse  was 
tried  by  the  court,  the  finding  being  for  the  appellees,  and 
that  they  were  the  owners  of  the  property  mentioned  in  the 
complaint,  describing  it,  all  being  of  the  value  of  a  sum 
stated,  and  that  th&  appellant  unlawfully  detained  the  same 
from  the  appellees. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
the  question  as  to  the  sufficiency  of  the  evidence  is  alone  pre- 
sented here. 

On  the  trial,  the  parties  agreed  upon  a  statement  of  the 
evidence,  in  substance  as  follows :  On  the  15th  of  January, 
1898,  and  for  two  years  prior  to  that  date,  John  Griffin  and 
Elmer  E.  Sharp  were  partners  engaged  in  the  business  of 
owning  and  operating  a  general  store  at  Fort  Branch,  GiV 
son  county,  Indiana,  and  were  insolvent,  but  were  buying 
and  selling  goods  in  the  regular  course  of  business.  At  the 
date  above  mentioned,  the  appellees  were,  and  they  still  con- 
tinued to  be,  partners  in  the  wholesale  shoe  business  at  Phila- 
delphia, Pa.  On  tliat  day,  Griffin  and  Sharp  ordered  from 
the  appellees  the  goods  described  in  the  complaint,  and  in 
response  to  this  order  the  appellees  on  the  22nd  of  January, 
1898,  shipped  said  goods  to  said  Griffin  and  Sharp,  on  the 
terms  that  the  same  should  be  paid  for  by  the  purchasers  in 
sixty  days  thereafter  in  the  sum  of  $268.20.  The  goods  were 
sold  by  the  appellees  to  Griffin  and  Sharp  on  said  terms,  and 
at  that  time  they  were,  and  they  still  were,  of  the  respective 
values  alleged  in  the  complaint*  The  goods  arrived  at  Fort 
Branch,  and  were  received  into  the  store  of  Griffin  and 
Sharp,  on  the  27th  of  January,  1898,  and  were  then  opened 
and  placed  in  the  stock  of  said  Griffin  and  Sharp,,  and 
on  sale  in  their  said  store,  as  a  part  of  the  general  mer- 
chandise therein;  but  they  remained  in  the  original  cases 
in  which  they  had  been  shipped,  the  lids  of  the  cases  having 
been  removed,  and  the  cases  having  been  placed  one  on 
another  in  tiers  in  the  form  of  shelves,  with  the-  openings 
tamed  outward  so  as  to  expose  the  contents  to  view;  and 
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some  pairs  of  said  shoes  had  been  sold  at  retail  by  Griffin  and 
Sharp  before  making  the  mortgage  hereinafter  mentioned; 
and  said  shoes  as  so  placed  in  said  stock  were  placed  as  said 
Griffin  and  Sharp  intended  them  to  remain  until  sold  hy 
them  at  retail. 

On  the  31st  of  January,  1898,  Griffin  and  Sharp  executed 
to  the  appellant  their  chattel  mortgage,  whereby  they  mort- 
gaged to  him,  as  trustee,  their  entire  stock  of  goods,  wares, 
and  merchandise,  including  the  goods  described  in  the  com* 
plaint;  and  the  mortgage  provided,  among  other  things,  that 
the  appellant,  as  such  trustee,  should  take  immediate  posses- 
sion of  the  mortgaged  property  and  forthwith  sell  the  same 
for  cash,  and  with  the  proceeds  pay  certain  creditors  of  said 
firm;  and  in  the  mortgage  certain  of  said  creditors  were 
named  whose  aggregate  demands  against  said  firm  amounted 
to  more  than  $6,000,  and  said  trustee  was  thereby  directed  to 
pay  them  in  full  before  paying  any  other  demands  against 
said  firm;  and  the  mortgage  stipulated  that,  after  paying 
said  creditors,  then  the  residue  of  said  proceeds  should  be 
paid  pro  rata  on  the  demands  of  certain  other  creditors  of 
said  firm,  among  whom  were  named  the  appellees.  Under 
and  pursuant  to  this  mortgage,  the  appellant,  as  such 
trustee,  did,  on  the  31st  of  January,  1898,  take  full  and 
absolute  possession  of  said  mortgaged  property,  and  he  pro- 
ceeded forthwith  to  sell  the  same,  as  required  by  the  mort- 
gage- 
Afterward,  on  the  10th  of  February,  1898,  the  appellees 

demanded  of  said  trustee  that  the  goods  described  in  the 
complaint  should  be  returned  and  delivered  up  to  them, 
which  said  trustee  refused  to  do.  On  the  28th  of  February, 
1898,  the  appellant,  as  such  trustee,  had  sold  the  whole  of 
said  mortgaged  property,  in  accordance  with  the  terms  of 
the  mortgage,  and  had  delivered  the  whole  thereof  to  the 
purchasers  thereof,  who  had  shipped  and  removed  the  whole 
of  said  goods  from  said  store  and  away  from  Gibson  county; 
and  on  the  1st  of  March,  1898,  said  purchasers  paid  the 
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appellaBty  as  such  trustee,  for  said  goods  in  full,  and  at  no 
time  after  the  1st  of  March,  1898,  did  the  appellant  have  any 
title  to  said  goods  or  any  part  thereof,  and  no  part  of  the 
goods  were  in  his  possession  or  in  said  county  on  that  day 
or  thereafter.  It  was  further  agreed  by  the  parties  that, 
prior  to  the  making  of  said  mortgage,  three  pairs  of  shoes 
described  in  the  complaint,  of  the  value  of  $2  per  pair,  had 
been  sold  by  said  Griffin  and  Sharp,  and  they  never  came 
into  the  possession  of  the  appellant. 

This  statement  agreed  upon  by  the  parties  is  not  to  be 
treated,  as  counsel  for  the  appellant  argues  it  should  be 
treated,  as  the  statement  of  facts  in  a  special  verdict  or  in 
a  special  finding;  but  it  is  to  be  regarded  as  the  evidence 
introduced  upon  the  trial,  and  if,  so  regarded,  it  tends 
to  sustain  a  finding  in  favor  of  the  appellees,  we  can  not 
weigh  it  and  decide  upon  it  the  issue  of  fact  submitted 
to  the  court  below  for  trial  without  the  intervention  of  a 
jury.  The  burden  of  proof  was  upon  the  appellees,  and 
unless  it  can  be  said  properly  that  the  evidence  tended  to 
sustain  the  complaint  in  replevin,  they  were  not  entitled  to 
recover. 

It  is  a  generally  accepted  and  often  stated  doctrine  that, 
to  maintain  replevin,  the  defendant  must  have  been  in  pos- 
session, actual  or  constructive,  at  the  commencement  of  the 
action.  Louthain  v.  Fiizer,  78  Ind.  449 ;  Hadley  v.  Hadley, 
82  Ind.  75;  VanOorder  v.  Smithy  99  Ind.  404;  Rose  v.  Cash, 
58  Ind.  278;  Penninsular  Stove  Co.  v.  ElliSy  20  Ind.  App. 
491. 

Our  statute  provides  that  the  judgment  for  the  plaintiff, 
in  an  action  to  recover  the  possession  of  personal  property, 
may  be  for  the  delivery  of  the  property,  or  the  value  thereof 
in  case  a  delivery  can  not  be  had,  and  damages  for  the 
detention.    §581  Bums  1894,  §572  Homer  1897. 

It  is  not  always  necessary  to  the  success  of  the  plaintiff 
that  the  property  be  so  situated  that  the  officer  may  be  able 
to  take  it  from  the  defendant  and  deliver  it  to  the  plaintiff. 
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Li  Helman  v.  Withers^  3  Ind.  App.  582,  it  was  held  that  a 
person  in  possession  of  goods,  without  right,  can  not  avoid 
the  action  of  replevin  by  wrongfully  transferring  the  pos-^ 
session  to  another,  even  though  the  transfer  be  made  before 
the  commencement  of  the  suit.  If  it  be  assumed  that  Griffin 
and  Sharp  obtained  the  goods  from  the  appellees  through 
fraud,  this  would  be  regarded  as  a  wrongful  taking,  and 
while  the  goods  remained  in  the  possession  of  the  purchasers, 
or  the  appellant  as  trustee,  the  appellees  maght  rescind  the 
sale  and  recover  the  possession  by  the  action  of  replevin, 
without  making  any  demand  before  the  commencement  of 
the  action.  Parrish  v.  Thurstoriy  87  Ind.  437;  Tennessee^ 
etc.y  Co,  V.  Sargent,  2  Ind.  App.  458;  Levi  v.  Kraminerj  2 
Ind.  App.  604.  See,  also,  Ooodman  v.  SampUner,  ante,  72. 
If  a  demand  that  the  goods  sold  be  returned  and  delivered 
up  to  the  sellers  would  render  a  sale  made  by  the  appellant 
after  the  demand  such  a  wrongful  disposal  of  the  property 
as  to  uphold  an  action  of  replevin  commenced  against  him, 
after  he  so  parted  with  the  possession,  yet  to  authorize 
a  finding  for  the  appellees  on  such  theory  the  evidence 
should  show  that  the  demand  of  the  appellees  was  made 
while  the  defendant  in  replevin  still  had  possession  or  control 
of  the  goods. 

In  the  evidence  submitted  to  the  court  below,  it  appears 
that  the  appellant  took  possession  of  the  mortgaged  proi)erty, 
which  included  the  goods  described  in  the  complaint,  on  the 
31st  of  January,  1898,  and  that  he  forthwith  proceeded  to 
sell  the  mortaged  property,  and  that  on  the  28th  of  Febru- 
ary, 1898,  he  had  sold  the  whole  of  the  mortgaged  property 
and  had  delivered  it  to  the  purchasers  thereof,  who  had 
removed  it  from  the  county.  It  does  not  appear  at  what 
date  between  the  31st  of  Januarv  and  the  28th  of  Febru- 
ary  he  parted  with  the  possession  of  the  goods  described  in 
the  complaint.  The  demand  for  the  return  of  these  goods 
described  in  the  complaint  was  made  on  the  10th  of  Febru- 
ary, 1898,  at  which  date  he  may  have  disposed  of  them,  so 
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far  as  the  evidence  shows.  Furthermore^  we  can  not  con- 
cede that  the  evidence  was  sufficient  to  authorize  a  finding 
of  fraud  in  the  purchase  of  the  goods  by  Griffin  and  Sharp. 
They  placed  the  goods  in  their  stock  of  merchandise  as  they 
intended  them  to  remain  until  sold  by  them  at  retail,  and 
they  had  so  sold  a  portion  of  them  before  the  execution  of 
the  mortgage.  They  were  insolvent,  but  the  whole  amount 
of  their  indebtedness,  or  the  whole  value  of  their  assets,  is 
not  shown;  and  it  does  not  appear  that  they  made  any  rep- 
resentation whatever  to  the  appellees,  or  that  any  inquiry 
was  addressed  to  them  or  others  by  the  appellees  before  they 
sold  and  delivered  the  goods  upon  the  mere  order  for  sucn 
goods. 

The  question  of  fraud  is  one  of  fact;  and  while  it  is  not 
necessary  that  it  be  established  by  direct  and  positive  evi- 
dence, but  may  be  inferred  from  circumstances,  yet  it 
can  not  properly  be  inferred  from  the  mere  doing  of  what 
one  has  a  legal  right  to  do.  The  fact  that  the  purchasers 
were  insolvent  when  the  goods  were  sold  and  delivered  to 
them,  apparently  in  the  regular  course  of  business,  and  the 
inference,  if  it  can  be  properly  drawn  from  the  meager  evi- 
dence, that  they  knew  of  their  inability  at  that  time  to  pay  all 
their  debts,  together  with  the  fact  that  they  mortgaged  these 
goods  and  others,  all  constituting  their  stock  of  merchandise 
on  hand,  as  indicated  by  the  evidence,  to  a  trustee,  to  pay  cer- 
tain presumably  hona  fide  debts,  giving  greater  preference  to 
some  of  their  creditors  than  others,  did  not  alone  warrant 
a  conclusion  that  the  purchase  of  the  goods  described  in  the 
complaint  was  fraudulent.  Thompson  v.  Pech^  115  Ind. 
512;  Levi  v.  Bray^  12  Ind.  App.  9. 

The  preference  of  particular  creditors  by  paying  or  secur- 
ing their  claims  in  full  or  in  unequal  ratio,  not  in  an  assign- 
ment of  all  the  debtor's  property  for  the  benefit  of  all  his 
creditors,  is  not  in  itself  fraudulent  or  void,  but  is  permis- 
siWe*  In  the  case  of  preference  in  a  bona  fide  general 
assignment  under  the  statute,  the  assignment  will  be  upheld. 
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while  the  preference  is  annulled.  Henderson  v.  Pierce^  108 
Ind.  462 ;  Bedpath  v.  Tutewiler,  109  Ind.  248 ;  Schwab  v. 
Lemony  111  Ind.  54;  Camahan  v.  Schwab,  127  Ind.  607; 
Gilbert  v.,  McCorkUy  110  Ind.  215.  If  from  the  fact  that 
the  mortgage  was  executed  so  soon  after  the  receipt  of  the 
goods  mentioned  in  the  complaint,  together  with  the  fact 
that  the  purchasers  were  insolvent  when  they  bought  the 
goods,  without  more,  it  could  be  inferred  as  a  fact  by  the 
court  trying  the  issue  that  the  purchasers  intended  at  the 
time  of  the  making  of  the  purchase  not  to  pay  for  the  goods, 
there  is  evidence  that  they  intended,  when  the  goods  were 
placed  in  the  store,  to  sell  them  there  themselves  at  retail; 
.  so  that  the  mere  fact  of  the  making  of  the  mortgage  soon 
afterward,  together  with  the  fact  of  insolvency,  could  not 
be  taken  to  indicate  that  such  disposition  of  the  goods  to 
favored  creditors  was  purposed  at  the  time  of  the  sale  and 
delivery  of  the  goods,  or  that  the  buyers  purchased  them 
with  the  design  not  to  pay  for  them.  Thompson  v.  Peck,  115 
Ind.  512,  518. 

In  Lord  v.  Fisher ,  19  Ind.  7,  it  is  said:  "It  is  an  honest 
disposition  of  a  man's  property  to  use  it  in  paying  or  securing 
an  honest  debt.  *  *  *  It  is  not,  in  the  eyes  of  the 
law,  necessarily  a  dishonest  use  of  a  man's  property  to  convey 
all  he  has  to  pay  or  secure  one  debt  while  he  leaves  many 
others  unpaid,  or  unsecured."  See  Cushman  v.  Oephart, 
97  Ind.  46,  where  it  is  said  that  when  it  is  attempted  to 
make  a  general  assignment  of  all  a  debtor's  property  for  the 
benefit  of  aU  his  creditors,  the  statute  on  that  subject  "must 
be  complied  with,  or  the  assignment,  without  regard  to  actual 
fraud,  will  be  held  fraudulent  and  void,  but  an  assignment 
by  a  debtor  for  the  benefit  of  a  part  of  his  creditors,  in  order 
to  be  held  void,  must  be  actually  fraudulent."  This  lan- 
guage is  quoted  in  Orvbls  v.  Morris,  103  Ind.  166,  168, 
where  it  is  also  said  that,  where  there  is  only  a  partial  trans- 
fer, as  where  a  part  only  of  the  debtor's  property  is  conveyed, 
or  where  only  one  creditor  is  preferred  and  there  is  no  gen- 
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eral  aasignment,  a  conveyance  to  a  trustee  will  be  sustained, 
83  not  in  contravention  of  the  statute. 

In  Henderson  v.  Piercey  108  Ind.  462,  it  is  held  that  an 
insolvent  debtor  may  prefer  one  or  more  of  his  creditors  by 
securing  them  or  by  a  sale  of  property  to  them,  if  such  secur- 
ity be  given  or  such  sale  be  made  in  good  faith ;  that  he  can 
not  give  such  preference  while  proceeding  under  the  statute 
relating  to  voluntary  assignments  for  the  benefit  of  creditors, 
but  that  if  in  so  proceeding  he  has  introduced  into  the  deed  of 
assignment  requirements  which,  while  not  in  conflict  with 
some  express  provision  of  law,  and  not  requiring  that  any 
such  provisions  of  law  be  disregarded,  are  nevertheless  con* 
structively  invalid,  as  a  preference  to  one  or  more  of  the 
creditors,  such  assignment,  if  not  actually  fraudulent,  will 
stand,  while  such  constructively  invalid  provision  will  be 
nullified  and  controlled  by  operation  of  the  statute  governing 
voluntary  assignments. 

If  the  instrument  designated  as  a  mortgage  in  the  state- 
ment of  evidence  were  an  assignment  made  by  the  insolvents 
for  the  purpose  of  executing  a  general  assignment  of  all  their 
property  in  trust,  for  the  benefit  of  all  their  bona  fide  cred- 
itors, it  would  bv  the  terms  of  the  statute  be  fraudulent  and 
void,  because  of  its  not  being  made  as  provided  for  in  the 
statute.  §2899  Bums  1894,  §2662  Homer  1897.  It  Joes 
not  appear  from  the  evidence  that  the  certain  creditors  who 
were  to  be  paid  ratably  after  certain  others  had  been  paid 
in  full  were  all  the  creditors  other  than  those  who  were  to 
be  paid  in  full;  and  it  does  not  appear  that  all  the  assets  of 
the  partnership,  all  its  property,  rights,  and  credits,  were 
mortgaged. 

An  assignment  for  the  benefit  of  creditors  which  names 
the  particular  creditors  for  whose  benefit  it  is  made  is  not  a 
general  assignment,  but  is  special  as  to  the  persons  named. 
Bump  on  Fraud.  Conv.  (8rd  ed.)  344-5,  (4th  ed.  §320); 
England  v.  Reynolds,  38  Ala.  370. 

Apart  from  the  provisions  of  a  bankrupt  law,  and  except 

Vol.  23—27 
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80  far  as  our  statute  relating  to  voluntary  assignments  for  the 
benefit  of  creditors  prevents,  the  debtor  may,  "in  virtue  of 
that  absolute  dominion  which  he  holds  over  his  estate,  make 
a  bona  fide  assignment  for  the  payment  of  debts  with  stipu- 
lations in  favor  of  preferred  creditors.  He  may  assign  the 
whole  of  his  property  for  the  benefit  of  a  single  creditor  in 
exclusion' of  all  others,  or  he  may  distribute  it  in  imequal 
proportions,  either  among  a  part  or  the  whole  of  them." 
Bump  on  Fraud.  Conv.  (3rd  ed.)  396,  (4th  ed.  §373); 
New  Albany^  etc.y  R.  Co.  v.  Huffy  19  Ind.  444;  Wynne  v. 
OKdewett,  17  Ind.  446;  Chandler  v.  CaJdweUy  17  Ind.  266; 
Barker  v.  Holly  13  N.  H.  298. 

If  the  mortgage  to  the  trustee  should  be  regarded  as 
ineffectual  as  against  the  appellees,  or  if  the  preferences 
therein  made  could  not  be  sustained,  the  completed  sale 
made  by  the  appellees  would  not  therefore  be  nullified,  and 
their  action  to  recover  possession  of  the  goods  would  not 
thereby  be  aided,  the  evidence  tending  to  prove  that  the 
mortgaging  of  the  goods  was  not  in  contemplation  when 
the  goods  were  delivered  to  the  firm  and  the  sale  was  com- 
pleted, and  there  being  no  evidence  of  actual  fraud  in  the 
sale. 

Whatever  view  ought  to  be  taken  of  the  mortgage  to  the 
trustee,  this  action  must  be  sustained,  if  at  all,  as  an  action 
at  law,  in  replevin,  and  even  if  the  goods  were  in  the  actual 
or  constructive  possession  of  the  defendant  at  the  commence- 
ment of  the  action,  the  plaintiffs'  success  would  depend  upon 
facts  sufficient  to  set  aside  the  sale  apparently  regular  and 
bona  fide.  The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

Bobinson,  J.,  took  no  part  in  this  cause. 
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RiNEHART  V.  The.  State  ex  rel.  Keith. 

[No.  2,954.    Filed  November  28,  1809.] 

Afpsal  and  JSxBOR.'-'C<mflieting  Evidenee.-^The  Appellate  Court 
will  not  reverse  a  judgment  on  conflicting  evidence,    p.  4^0. 

Nbw  Trial. — Newly  Discovered  Evidence, — A  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evidence,  when  such  evi- 
dence is  merely  cumulative,    p.  4£0, 

SAUR.—Newly  Diicovered  Evidence,— DUigenec^A  party  asking  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence  must  show 
facts  from  which  the.  court  can  determine  whether  he  has  exercised 
due  diligence,    pp,  4^0,  421, 

&AMR,— Newly  Discovered  Evidence,— To  warrant  the  granting  of  a 
new  trial  on  account  of  newly  discovered  evidence,  the  evidence 
must  be  of  such  a  character  that  it  would  likely  change  the  result* 

p.  -^i.     ' 

Appeal  and  Ebbob. — Waiver, — Assignments  of  error  which  are  not 
discussed  will  be  deemed  waived,    p,  4^1, 

Bastabd^— Character cf  Relatri9,^Instruction, — Wherein  the  trial 
of  a  bastardy  proceeding  there  was  evidence  from  which  the  jury 
might  reasonably  conclude  that  defendant  was  the  father  of  the 
child,  it  was  not  error  to  instruct  the  jury  that  *'  it  would  make  no 
difference  how  immoral  the  relatrix  has  been,  or  what  acts  of  inter- 
course she  has  had  with  other  men,  as  the  purpose  of  this  suit  is  to 
determine  the  paternity  of  such  bastard  child,  and  provide  for  its 
maintenance  and  education."    pp.  42$,  42S, 

Instructions. — Refusal  to  Oivc—No  error  was  committed  in  refusing 
an  instruction  when  the  substance  of  it  had  been  given  in  another 
instruction,    pp,  429,  424, 

From  the  Madison  Superior  Court.    Affirmed. 

B,  R.  Call  and  C,  M.  Greenlee,  for  appellant. 
Dean  &  Dean  and  D.  W.  Scanlan,  for  appellee. 

Wn-EY,  C.  J. — This  was  an  action  to  establish  the  pater^ 
nity  of  the  illegitimate  child  of  the  relatrix  and  to  provide 
for  its  maintenance.  The  case  was  tried  by  a  jury  and 
resulted  in  a  verdict  finding  that  appellant  was  the  father  of 
the  child.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  the  court  fixed  the  amount  to  be  paid  by  appellant  for 
the  support  of  the  child  at  $500,  and  rendered  judgment 
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accordingly.  The  record  also  shows  that  appellant  moved 
to  modify  the  judgment,  which  motion  was  overruled.  Over- 
ruling the  motions  for  a  new  trial  and  to  modify  the  judg- 
ment are  assigned  as  error. 

The  second  and  third  reasons  assigned  for  a  new  trial  are 
that  the  verdict  is  contrary  to  law,  and  that  it  is  not  sus- 
tained by  sufficient  evidence.  Appellant  has  argued  at  some 
length  that  the  evidence  is  not  sufficient  to  support  the 
verdict  and  judgment.  We  have  read  and  carefully  con- 
sidered all  the  evidence,  and  we  find  that  there  is  an 
abundance  of  evidence  in  the  record  upon  which  the  jury 
were  authorized  to  find  that  appellant  was  the  father  of  the 
relatrix's  child.  In  fact,  we  do  not  see  how  they  could  have 
reached  a  different  conclusion.  It  is  enough  for  us  to  aay 
that  there  is  much  legitimate  evidence  in  the  record  to  suj)- 
port  the  verdict,  and  while  there  is  some  conflict  as  to  the 
material  fact  at  issue,  yet  we  are  not  at  liberty  to  weigh  the 
evidence,  and  hence  the  judgment  must  stand  unless  the 
record  presents  some  reversible  error. 

Appellant's  fourth  reason  for  a  new  trial  was  based  upon 
newly  discovered  evidence  and  was  supported  by  the  affi- 
davit of  appellant,  and  one  Bradley,  as  to  what  the  evidence 
was.  These  affidavits  stated  that  Bradley,  one  of  the  affiants, 
would  testify,  if  a  new  trial  should  be  granted,  that  he  had 
sexual  intercourse  with  the  relatrix  about  the  time  when 
she  testified  she  became  pregnant  by  appellant.  There  are 
two  reasons  why  the  facts  stated  in  the  affidavits  were  insuffi- 
cient to  warrant  the  granting  of  a  new  trial ;  (1)  the  newly 
discovered  evidence  was  merely  cumulative,  and  (2)  due  dili- 
gence was  not  shown  why  the  evidence  was  not  sooner  dis- 
covered. There  was  some  evidence  introduced  which,  if  the 
jury  believed,  they  could  have  found  that  at  about  the  time 
the  relatrix  testified  she  became  pr^nant  she  had  impropo-r 
relations  with  other  men.  Jt  is  plain  that  the  newly  dis- 
covered evidence  relied  upon  was  purely  cumulative,  and 
that  it  has  long  been  the  rule  in  this  jurisdiction,  from  which 
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no  variance  has  been  made,  that  a  new  trial  will  not  be 
granted  for  newly  discovered  evidence  when  such  evidence  is 
merely  cumulative.  Hines  v.  Driver^  100  Ind.  315;  Wall 
V.  Statey  ex  rel,  80  Ind.  146;  Baldwin  v.  Shilly  3  Ind.  App. 
291;  Cincinnatiy  etc^  R.  Co.  v.  Lutes,  112  Ind.  276.  In  his 
affidavit  in  support  of  his  fourth  reason  for  a  new  trial,  appel- 
lant states  that  neither  he  nor  his  counsel  knew,  until  after 
the  trial,  that  Bradley  would  testify  as  stated,  and  that  they 
could  not  have  discovered  such  newly  discovered  evidence 
by  the  exercise  of  reasonable  diligence.  The  affidavit  is 
silent  as  to  any  affirmative  act  on  the  part  of  appellant  look- 
ing toward  the  discovery  of  such  evidence,  and  failing  in  this, 
the  affidavit  is  insufficient.  The  law  requires  the  exercise  of 
reasonable  diligence  and  watchful  vigilance  on  the  part  of 
the  litigants  iii  the  preparation  for  the  trial  of  their  cause, 
and  courts  will  not.  grant  them  relief  on  account  of  their 
own  laches.  A  party  asking  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  must  show  facts  from  which 
the  court  can  determine  whetter  he  has  exercised  due  dili- 
gence. Hines  V.  Driver,  supra:  Wall  v.  State,  ex  rel., 
supra.  Another  wholesome  rule  is  that  newly  discovered 
evidence  relied  upon  for  a  new  trial  should  be  so  strong, 
clear,  and  convincing,  that  it  would  likely  change  the  result, 
before  a  new  trial  should  be  granted  for  that  reason.  Free- 
man V.  Hutchinson,  15  Ind.  App.  639 ;  Morrison  v.  Carey, 
129  Ind.  277;  Thornhurg  v.  Buck,  13  Ind.  App.  446;  SuHi- 
vaji  V.  0^ Connor,  77  Ind.  149;  Richter  v.  Meyers,  5  Ind. 
App.  33;  Simpson  v.  Wilson,  6  Ind.  474;  Jackson  v.  Swope, 
134  Ind.  ill. 

By  the  fifth  to  the  sixteenth  reasons,  inclusive,  for  a  new 
trial,  the  giving  and  refusing  to  give  certain  instructions  are 
questioned.  Appellant  has  waived,  by  his  failure  to  discuss 
them,  all  except  the  giving  of  the  fifth  instruction  on  the 
court's  own  motion,  and  the  refusal  to  give  instruction  num- 
bered two,  tendered  by  the  appellant.  We  will  consider 
these  in  their  order.    Instruction  number  five,  given  by  the 
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oonrtf  is  as  follows:  '^If  you  find  from  a  preponderance 
of  all  the  evidence  that  the  relatrix  Mettie  M.  Keith  has 
been  delivered  of  a  bastard  child,  and  that  said  child  is  now 
living,  and  that  the  defendant  Jacob  Rinehart  is  the  father 
of  such  bastard  child,  it  would  make  no  difference  how  im- 
moral the  relatrix  has  been,  or  what  acts  of  intercourse  she 
has  had  with  other  men,  as  the  purpose  of  this  suit  is  to 
determine  the  paternity  of  such  bastard  child  and  provide  for 
its  maintenance  and  education/'  Appellant  concedes  that  the 
instruction  is  technically  correct,  but  that  it  is  palpably 
wrong  when  considered  in  the  light  of  the  defense  made. 
Counsel  for  appellant  rested  their  defense  upon  the  ground 
that  the  relatrix  was  a  prostitute  and  had  indiscriminately  had 
sexual  intercourse  with  men  other  than  appellant  at  or  about 
the  time  she  says  she  became  pregnant,  and  this  being  true, 
it  was  impossible  for  her  to  say  who  the  father  of  her  child 
was.  If,  as  contended  by  appellant,  relatrix  did  sustain 
such  unlawful  and  immoral  intercourse  with  other  men  that 
she  could  not  tell  with  absolute  .certainty  who  was  the  father 
of  her  child,  yet  what  she  did  say  about  it,  together  with  all 
the  facts  and  circumstances  attending  it,  was  competent  for 
the  jury  to  consider  in  arriving  at  the  fact  at  issue.  She 
testified  that  within  a  very  short  time  after  one  of  her 
menstrual  periods,  appellant  had  sexual  intercourse  with  her 
several  times,  and  that  that  was  when  she  became  pregnant. 
She  testified  that  at  or  about  that  time  she  did  not  have  such 
relations  with  any  other  man.  It  was  shown  by  the  evidence 
of  a  physician  that  a  woman,  was  more  apt  to  become  preg- 
nant soon  after  a  menstrual  period  than  at  any  other  time. 
The  evidence  also  shows  that  the  child  was  bom  after  the  full 
period  of  gestation,  running  from  the  time  when  she  says  she 
had  such  intercourse  with  appellant  soon  after  one  of  her 
menstrual  periods.  There  is  also  evidence  in  the  record 
from  which  the  jury  could  have  found  that  appellant  had 
admitted  that  he  was  the  father  of  the  child.  But  our  courts 
have  gone  so  far  as  to  say:     "There  is  no  doubt,  however, 
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that  there  are  or  may  be  circumstances  enabling  a  female  to 
determine  to  which  of  two  or  more  connections  her  concep- 
tion is  due."  Ooodwine  v.  StatSy  ex  rel.j  5  Ind.  App.  68; 
Kintner  v.  Siaiey  ex  rel.y  45  Ind.  175.  Taking  the  facts  as 
we  have  stated  them,  and  applying  the  rule  of  law  to  them 
which  we  have  just  quoted,  it  was  a  reasonable  conclusion, 
and  one  fully  sustained  by  the  facts,  that  the  jury  reached. 
The  instruction  complained  of  correctly  stated  the  law,  was 
not  misleading,  and  was  applicable  to  the  facts. 

Appellant's  last  point  of  discussion  is  that  the  court  erred 
in  refusing  to  give  instruction  number  two  tendered  by  him. 
By  this  instruction,  the  jury  were  told  that  if  it  is  only  by 
inference  that  a  female  can  fix  the  paternity  of  her  offspring, 
and  that  she  had  intercourse  with  different  persons  at  dt 
about  the  same  time  she  became  pregnant,  she  thus  places 
it  beyond  her  power  to  draw  any  safe  conclusion  upon  the 
subject;  and  if  they  found  that  the  relatrix  about  the  time 
oonception  occurred  had  intercourse  with  persons  other  than 
the  defendant,  under  circumstances  which  were  adequate  to 
produce  pregnancy,  and  that  there  was  no  circumstance  by 
which  she  could  determine  in  favor  of  either,  thedr  verdict 
should  be  for  the  defendant.  If  we  concede  without  decid- 
ing that  this  instruction  was  a  correct  exposition  of  the  law, 
it  was  not  error  to  refuse  it,  for  the  reason  that  it  was  sub- 
stantially embraced  by  instruction  number  four  given  by 
the  court.  In  the  latter  instruction,  the  court  told  the  jury 
that  if  they  should  find  that  about  the  time  the  relatrix 
became  pregnant  she  had  sexual  intercourse  with  the  defend- 
ant and  also  with  a  person  or  persons  other  than  the  defend- 
ant, and  that  they  were  unable  to  determine  from  the  evi- 
dence from  which  act  of  intercourse  conception  resulted, 
their  verdict  should  be  for  the  defendant.  When  we  con- 
sider both  of  these  instructions  within  the  light  of  the  evi- 
dence, we  are  unable  to  discover  any  error  in  refusing  to 
give  the  instruction  refused.  While  it  was  a  little  broader 
than  the  one  given,  and    contained    one    or    more    addi- 
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tional  elements,  yet  the  substance  of  it  was  covered  by 
instruction  numbered  four  given.  The  real  substance  of 
both  instructions  was  that  if  it  was  found  that  the  relatrix 
had  sexual  intercourse  with  persons  other  than  appellant,  at 
or  about  the  time  she  became  pregnant,  and  the  jury  were 
unable  from  the  evidence  and  the  circumstances  detailed  to 
determine  from  what  act  of  intercourse  conception  resulted, 
then  their  verdict  should  be  for  the  defendant. 

It  has  long  been  the  rule  that  it  is  not  reversible  error  to 
refuse  an  instruction  when  the  substance  of  it  has  been  given 
in  another  instruction.     Westbrook  v.  Aultman,  etc.,  Co.,  3 
Ind.  App.  83;  Cleveland^  etc.y  R.  Co.  v.  Wynanty  134  Ind 
681;  StatCy  ex  rel.y  v.  Sutton^  99  Ind.  300;  Blizzard  v 
Applegate^  61  Ind.  368;  Jennings  v.  Howard,  80  Ind.  214 
Atkinson  v.  Dailey,  107  Ind.  117;  National  Benefit  Assn, 
V.  Grauman,  107  Ind.  288;  Terry  v.  Shively,  93  Ind.  413; 
Louisville,  etc.,  R.  Co.  v.  White,  94  Ind.  257.    The  court  did 
not  err  in  refusing  to  give  instruction  number  two,  tendered 
by  appellant.       We  have  disposed  of  all  the  questions  dis- 
cussed by  appellant  and  do  not  find  any  error  in  the  record. 
Judgment  affirmed. 


The  State  v.  Robertson  et  al. 

[No.  8,188.    Filed  November  29, 1899.] 

County  Commissioners. — Allowance  of  Illegal  Claim. — Indictment 
— Criminal  Law, — An  indictment  alleging  that  the  members  of  a 
board  of  county  commissioners  allowed  a  claim  against  the  county 
which  they  knew  to  be  illegal  does  not  charge  a  crime  under  the 
provision  of  §2018  Homer  1897  that  <*  any  officer  under  the  Consti- 
tution or  laws  of  this  State  *  *  *  who  fails  to  perform  any 
duty  in  the  manner  and  within  the  time  prescribed  by  law,  ishall, 
upon  conviction  thereof  be  fined,  *'  etc. 

From  the  Lawrence  Circuit  Court.     Affirmed. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley  and  /.  A.  Zaring,  for  State. 
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C.  C  Matsoriy  J,  Oiles,  J.  (7.  LawUvy  M.  B,  Hottel  and 
W.  H.  EdwardSj  for  appellees. 

Wiley,  C.  J. — Appellees.  Kobertson  and  Trueblood  were 
members  of  the  board  of  commissioners  of  Lawrence  countv. 
One  John  W,  Coener  was  also  a  member  of  said  board.  On 
the  15th  of  November,  1897,  said  Cosner  filed  in  the 
auditor's  office  to  be  presented  to  the  board  of  commissioners 
a  claim  for  $100  for  alleged  and  pretended  services  claimed 
to  have  been  rendered  by  him  as  such  commissioner  in  look- 
ing after  the  building  and  repairs  of  gravel  roads  when  not 
sitting  as  a  member  of  such  board,  and  not  for  any  services 
rendered  by  him  while  attending  any  session  of  said  board. 
At  its  next  session,  the  board  of  commissioners,  the  appellees 
acting  as  such,  allowed  said  claim  and  ordered  it  paid.  For 
this  action  they  were  indicted.  The  indictment,  after  recit- 
ing the  above  facts,  is  in  the  following  language:  "That  said 
county  and  said  board  were  in  nowise  indebted  to  said 
Cosner  for  any  salary  or  per  diem,  nor  on  any  account  what- 
ever, and  nothing  was  due  on  said  claim,  but  the  same  was 
wholly  without  warrant  of  law,  and  in  excess  of  the  fees, 
compensation,  and  rewards  allowed  in  said  coimty  by  law  to 
county  commissioners  for  the  performance  of  official  duties. 
That  said  Cosner  caused  said  claim  to  be  presented  to  said 
board  on  said  27th  day  of  November  for  consideration  and 
action.  That  it  was  then  and  there  the  duty  of  said  board 
to  reject  said  claim  by  voting  to  disallow  the  same,  but  said 
Robertson  and  Trueblood  did  then  and  there  unlawfully  and 
extorsively  fail  and  refuse  to  perform  said  duty  within  the 
time  in  the  manner  prescribed  by  law  by  then  and  there 
unlawfully  and  extorsively  failing  and  refusing  to  vote  to 
reject  said  claim,  and  then  and  there  unlawfully  voted  to 
allow  said  claim  well  knowing  its  illegal  character,  and  said 
claim  was  then  and  there  allowed  and  paid."  Like  the 
case  of  the  Btaie  v.  Truehloody  ante,  31,  recently  decided  by 
this  court,  it  is  claimed  by  the  prosecuting  attorney  and  the 
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Attomej-General  that  this  prosecution  is  based  upon  §2018 
Homer  1897,  which  they  are  pleased  to  call  the  ^'extortion 
act."  That  part  of  the  statute  relied  upon  as  embracing  the 
crime  charged  against  appellees  is  as  follows :  '^ Any  officer 
under  the  Constitution  or  laws  of  this  State,  who  *  ♦  ♦ 
fails  to  perform  any  duty  in  the  manner  and  within  the 
time  prescribed  by  law,  shall,  upon  conviction  thereof,  be 
fined,"  etc. 

On  motion  of  the  appellees,  the  trial  court  quashed  the 
indictment;  the  State  excepted,  and  on  appeal  has  assigned 
the  sustaining  of  the  motion  to  quash  as  error.  The  indict- 
ment proceeds  upon  the  theorj'-  that  Cosner,  who  was  a 
member  of  the  board  of  commissioners,  had  filed  with  the 
auditor  of  the  county  a  pretended  claim  against  the  county, 
for  which  there  was  no  warrant  or  authority  in  law,  for 
which  the  county  was  in  nowise  liable,  and  that  it  was  the 
duty  of  appellees,  sitting  as  the  board  of  commissioners,  to 
vote  to  reject  the  claim,  and  that  in  voting  to  allow  it,  they 
violated  that  provision  of  the  statute  which  says  that  "any 
officer  ♦  *  ♦  who  fails  to  perform  any  duty  in  the 
manner  and  within  the  time  prescribed  by  law  shall  be 
amenable  to  the  penalty  prescribed  therein." 

Whether  the  act  charged  constitutes  a  crime,  as  defined 
by  §2018,  supra,  depends  upon  the  meaning  of  the  statute 
and  the  construction  that  must  be  placed  upon  it.  Most  of 
the  duties  of  public  officers  under  the  Constitution  and  laws 
of  this  State  are  prescribed  by  the  Constitution  and  the 
laws.  When  such  Constitution  or  laws  prescribe  any  duty 
to  be  performed  and  fix  a  time  in  which  it  shall  be  per- 
formed, a  failure  or  refusal  to  perform  such  duty  may  not 
only  be  enforced  bv  mandate,  but  the  failure  would  consti- 
tute  such  nonfeasance  in  office  as  would  be  punishable  under 
§2018,  supra.  Thus,  a  township  trustee  is  required  by  stat- 
ute to  meet  at  a  fixed  time  with  all  other  township  trustees 
of  the  county  for  the  purpose  of  electing  a  county  superin- 
tendent of  schools.    If  he  refuses  ta  meet,  he  may  be  com- 
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pelled  to  do  so  by  mandamus^  and  for  a  failure  to  do  so  he 
may  be  prosecuted  under  §2018^  aupra,  for  a  failure  to 
perform  a  ^^dutj  in  the  manner  and  within  the  time  pre- 
scribed by  law/'  Wamphr  v.  State,  148  Ind.  567,  88  L.  K 
A.  829,  is  in  point  There  appellant  was  a  township  trustee, 
and  absented  himself  from  the  meeting  of  trustees,  fixed  by 
the  statute  to  be  held  the  first  Monday  in  June,  and  by  his 
absence  prevented  a  quorum  and  the  election  of  a  county 
superintendent.  A  mandamus  proceeding  was  brought 
against  him  to  require  him  to  meet  with  the  other  trustees 
to  elect  a  superintendent.  In  deciding  the  case  the  court,  by 
Jordan,  J.,  said:  "When  public  officers,  charged  with  the 
execution  of  the  law,  refuse  to  obey  its  mandates,  or  wilfully 
ignore  them,  the  evil  results  which  must  necessarily  follow 
from  such  acts,  tend  to  undermine  the  very  foundation  of 
civil  government.  When  such  officers  fail  or  refuse  to  disr 
charge  their  plain  duties  undcfr  the  law,  not  only  do  they 
violate  their  official  oaths,  but  also  subject  themselves  to  the 
penalty  imposed  by  §2018  R.  S.  1881,  §2105  Bums  1894." 
Again,  a  township  trustee  ia  prohibited  from  creating  a  debt 
against  his  township  beyond  a  fixed  limit  without  first 
obtaining  the  consent  of  the  board  of  commissioners  of  his 
county.  The  statute,  however,  fixing  such  limit,  does  not 
provide  any  penalty  for  its  violation.  In  Duty  v.  State,  9 
Ind.  App.  596,  appellant  was  indicted  under  §2106,  supra, ' 
for  failing  to  perform  a  public  duty,  in  that  he  created  a  debt 
against  his  township  beyond  the  limit  fixed  by  law,  and 
without  first  obtaining  the  consent  of  the  board  of  commis- 
sioners. This  court  held,  in  a  well  considered  opinion  by 
Rhinehard,  C.  J.,  thut  a  prosecution  under  the  statute 
quoted  would  lie,  and  a  judgment  of  conviction  was  affirmed. 
Both  of  the  cases  referred  to  rested  upon  an  express  and 
explicit  failure  to  perform  a  public  duty  "in  the  manner  and 
within  the  time  prescribed  by  law."  The  learned  Attorney- 
General  has  called  our  attention  to  the  cases  of  the  Boards 
etc.,  V.  Heaston,  144  Ind.  583,  51  Am.  St.  192,  and  Wint- 
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rode  V.  RenbargeVj  150  Ind.  556,  in  support  of  the  suffi- 
ciency of  the  indictment.  The  first  of  these  cases  cited  was 
an  action  to  recover  a  large  sum  of  money  alleged  to  have 
been  illegally  paid  to  the  auditor  of  Huntington  county  by 
the  board  of  county  commissioners  for  services  pretended  to 
have  been  rendered.  As  a  defense,  the  auditor  pleaded  the 
allowance  of  the  claim  by  the  board  of  commissioners,  and 
contended  that  it  was  an  adjudication  of  the  question.  It 
was  held  that  the  allowance  of  the  claims  having  been 
unlawful,  such  allowance  did  not  bind  the  county.  The 
court  by  Jordan,  J.,  said:  "If,  under  the  facts  in  the  case 
at  bar,  we  should  place  the  construction  on  the  law  as  con- 
tended for  by  appellee,  then  a  way  would  be  paved  by  which 
it  would  be  rendered  easy  for  any  person,  under  the  guise 
of  a  l^al  claimant  against  a  county,  through  the  aid  of  its 
commissioners,  if  the  latter  were  inclined  to  close  their  eyes 
to  legal  prohibitions,  to  unlawfully  obtain  and  appropriate 
to  his  own  use  the  public  money,  and  when  called  upon 
in  a  court  of  justice  to  account  for  the  same,  deny  the  right 
of  the  county's  recovery  upon  the  ground  of  res  adjudicata. 
Such  in  reason  is  not  the  law.'*  We  are  unable  to  see  what 
support  this  case  gives  to  strengthen  or  uphold  the  indidr 
ment  before  us.  We  have  no  doubt  under  the  holding  in 
that  case,  and  upon  sound  legal  and  equitable  principles,  but 
what  the  money  alleged  to  have  been  paid  Cosner,  if  it  was 
unlawfully  paid,  could  be  recovered  from  him  in  a  court  of 
justice.  If  its  allowance  was  unlawful  the  commissioners 
did  not  act  within  the  scope  of  their  authority,  and  hence 
such  action  was  not  res  adjudicata.  There  is  no  intimation 
in  the  opinion  that  for  making  the  allowances  to  the  auditor 
the  commissioners  were  liable  to  prosecution  under  §2105, 
supra^  for  a  failure  to  perform  a  duty  in  the  manner  and 
within  the  time  prescribed  by  law,  in  that  they  neglected  to 
vote  to  reject  and  disallow  the  claims.  In  the  second  case 
referred  to,  Wintrode  v.  Renbarger,  supra,  appellant  sued 
appellee  for  slander.     There  were  two  paragraphs  of  com- 
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plaint,  and  each  charges  the  speaking  of  alleged  slanderous 
words.  The  words  charged  in  the  first  paragraph  were: 
"You  are  starving  men  to  death  in  jail,"  and  by  innuendo  it 
was  alleged  that  appellee  meant  to  charge  appellant  with  a 
felonv  in  attempting  to  murder  prisoners  by  starvation.  In 
the  second  paragraph,  the  alleged  slanderous  words  were: 
"Yes,  you  are  keeping  the  jail  a  d — d  sight  worse  than 
'Libby  Prison,' "  with  the  following  innuendo:  "Meaning 
and  intending  to  charge  that  plaintiff,  as  keeper  of  the 
county  jail,  was  torturing  and  starving  and  maltreating  the 
prisoners  under  his  charge  and  violating  his  official  duties  to 
provide  for  them  food,  as  the  law  requires  him  to  do;  and  he 
further  avers  that  the  false  and  defamatory  phrase  referring 
to  libby  Prison,  was  meant  the  prison  that  was  known  dur- 
ing the  War  of  the  Rebellion  as  Libby  Prison,  and  which 
was  reputed  to  be,  as  a  historical  fact,  and  understood  by  the 
people  generally,  that  such  prison  was  being  so  conducted 
during  the  years  of  the  war  that  prisoners  of  war  im- 
prisoned therein  were  not  fed  sufficient  food,  and  that  the 
quality  thereof  was  bad,  insomuch  that  the  prisoners  died 
of  scurvy,  and  that  they  were  starved  and  shot  on  the  merest 
pretense  by  the  persons  in  control  thereof."  It  is  made  the 
duty  of  the  sheriff  to  keep  the  county  jail,  and  among  other 
duties  prescribed  for  him  to  perform  are  the  following:  **He 
shall  provide  proper  meat,  drink  and  fuel  for  prisoners." 
§6118  Horner  1897.  By  another  section,  he  is  required  to 
"take  care  of  the  jail  and  prisoners  therein."  §5868  Homer 
1897.  By  these  statutes,  it  is  made  the  express  duty  of  a 
sheriff  to  furnish  prisoners  under  his  charge  and  in  the  county 
jail  all  necessary  and  suitable  food,  drink,  and  fuel.  It  is 
the  policy  of.  the  law,  and  the  dictates  of  enlightened  and 
progressive  civilization,  that  even  the  unfortimate  and  those 
who  have  offended  the  majesty  of  the  law  should  receive 
humane  treatment  and  be  provided  with  the  necessities  of 
life.  It  being  the  statutory  duty  of  a  sheriff  to  furnish 
prisoners  under  his  charge  with  necessary  food,  drink,  and 
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fuel,  his  failure  to  do  so  would  constitute  a  crime  under 
§2018,  sujyray  and  it  was  upon  this  ground  that  it  was  held 
in  Wintrode  v.  RenhargeVy  supray  that  the  words  alleged  to 
have  been  used  by  appellee  in  connection  with  the  innuendo 
charged  appellant  with  a  crime,  and  hence  were  slanderous. 
True  the  statute  does  not  provide  any  time,  or  prescribe  the 
manner  in  which  a  sheriif  shall  provide  the  necessary  food, 
drink,  and  fuel  for  his  prisoners,  for  such  a  provision  would 
be  useless.  The  ^lain  meaning  of  the  statute  is  that  such 
duty  shall  be  performed  ad  the  necessities  and  conditions 
require. 

With  this  extended  reference  to  the  case  last  cited,  and 
the  comments  thereon,  we  are  constrained  to  say,  with  all 
due  deference  to  the  Attorney-General,  that  the  case  does 
not  lend  any  aid  in  support  of  the  sufficiency  of  the  indict- 
ment before  us.  It  is  rather  against  his  contention,  for  we 
have  shown  that  the  decision  rested  upon  the  fact  that  the 
words  used,  with  the  innuendo,  charged  appellant  with  neg- 
lecting the  performance  of  an  official  duty  ^^in  the  manner 
and  within  the  time  prescribed  by  law,"  and  "the  words 
charged  at  least  imputed  such  a  crime."  Every  construction 
by  the  courts  put  upon  that  part  of  the  statute  under  con- 
sideration has  been  based  upon  an  express  and  explicit  vio- 
lation of  some  certain  and  definite  statutory  duty.  We  fully 
agree  with  the  Attorney-General  that  the  authorities  clearly 
ii^dicate  that  where  public  officials  neglect  to  perform  an 
official  duty  they  are  subject  to  punishment  under  §2018, 
supra.  We  will  even  go  farther  and  say  that  where  a  pub- 
lic officer  fails  or  neglects  to  perform  any  duty  in  the  manner 
and  within  the  time  prescribed  by  law,  he  violates  the  stat- 
ute, and  may  be  punished  accordingly.  But  we  can  not 
believe  that  in  enacting  the  statute  it  was  the  intention  of 
the  legislature  that  it  should  be  so  broad  and  comprehensive 
as  to  include  within  its  meaning  the  act  charged  against  the 
appellees.  County  commissioners  have  a  wide  latitude  under 
the  law  in  the  allowance  of  claims  against  their  respective 
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counties.  A  brief  reference  to  some  of  the  sections  of  the 
statute  will  verify  this.  §7880  Burns  1894,  prescribes  the 
powers  and  duties  of  county  commissioners.  By  subdivision 
second  they  are  empowered  to  allow  all  accounts  chargeable 
against  the  county  not  otherwise  provided  for,  etc.  §7846 
Bums  1894,  provides  that:  "The  county  commissioners  shall 
examine  into  the  merits  of  all  claims  so  presented;  and  may, 
in  their  discretion,  allow  any  claim,  in  whole  or  in  part, 
as  they  may  find  it  to  be  just  and  owing."  By  §7850  Bums 
1894,  it  is  provided  that,  "The  boards  of  commissioners  may 
make  allowances  at  their  discretion."  None  of  these  stat- 
utes makes  any  reference  to  the  manner,  or  within  what 
time,  county  commissioners  shall  act  upon  claims  filed 
against  the  county.  The  State  contends  that  it  was  the  duty 
of  appellees,  sitting  as  a  board  of  county  commissioners, 
when  the  claim  of  Cosner  was  presented  to  them  for  consid- 
eration, under  the  facts  charged  in  the  indictment,  to  vote  to 
reject  and  disallow  it,  and  that  their  failure  so  to  vote  was  a 
failure  to  perform  a  duty  in  the  "manner  and  within  the 
time  prescribed  by  law."  To  put  such  a  construction  upon 
the  language  of  the  statute  would,  it  seems  to  us,  be  reading 
something  into  it,  which  the  legislature  never  intended. 
When  the  statute  under  consideration  was  enacted,  there 
were  many  statutes  prescribing  the  duties  of  public  officers 
under  the  Constitution  and  laws,  and  which  also  prescribed 
the  manner  and  fixed  the  time  in  which  their  duties  should 
be  performed,  and  it  was  the  evident  intention  of  the  legis- 
lature in  passing  the  statute  that  it  should  embrace  and  reach 
those  officers  whose  duties  were  so  prescribed,  and  the 
manner  and  time  of  their  discharge  fixed.  Counsel  for  the 
State  say  that  if  appellees  are  not  punishable  under  this 
statute  on  account  of  the  act  charged  against  them,  then 
there  is  no  statute  by  which  they  can  be  punished.  In  this 
they  may  be  correct,  but  as  to  that  question  we  decide  noth- 
ing. The  only  question  now  before  us  is  whether  appellees 
are  punishable  under  §2105,  supra,  upon  the  facts  charged. 
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If  there  is  no  other  statute  covering  the  crime  charged 
and  prescribing  a  punishment,  the  fault  is  not  with  the 
court.  Courts  do  not  make  laws,  hut  seek  to  construe  and 
enforce  them  as  they  come  from  the  law-making  branch  of 
the  government. 

We  have  given  to  the  question  involved  much  thought 
and  careful  consideration,  but  we  can  not  adopt  the  view 
contended  for  by  counsel  for  the  State.  That  grave  wrongs 
are  perpetrated  against  the  rights  of  the  public  by  public 
oificers  under  the  guise  of  the  law,  and  where  adequate  pun- 
ishment IS  not  prescribed,  there  seems  to  be  no  question;  but 
to  remedy  the  evil,  we  must  look  first  to  the  legislature  and 
then  trust  to  the  courts  to  enforce  the  laws  it  makes. 

The  trial  court  did  not  err  in  sustaining  the  motion  to 
quash.    Judgment  affirmed. 


Bray  v.  Miles,  Executor,  et  al. 

[No.  2,767.     Filed  June  80,  1899.     Rehearing  denied  Nov.  29,  1899. 

Wills. — Construction. —  Parent  and  Child. —  Adoption. — Under  a 
clause  in  a  will  giving  property  to  three  sons  and  a  daughter  of 
testator,  and  providing  that  in  the  event  of  the  death  of  either  of 
the  four  '*the  shares  due  such  as  may  be  deceased  shall  go  to  the 
children  of  such  deceased  person,  if  there  be  children,  and  if  there 
be  no  children,  then  such  share  shall  go  to  the  survivors,"  upon  the 
death  of  the  daughter  before  the  bequest  became  operative,  without 
issue,  her  adopted  child  was  entitled  to  take  her  share  by  the  provi- 
sion of  §826  Homer  1897  that  the  adoptive  parents  shall  occupy  the 
same  position  to  an  adopted  child  as  natural  parents.  Wiley,  J., 
dissenting. 

From  the  Hendricks  Circuit  Court.    Reversed. 

G.  W.  Brill,  0.  C.  Harvey^  i?.  W.  McBride  and  C.  S. 

ft 

Denny y  for  appellant. 

E.  G.  Eogate,  J.  L.  Clark,  T.  J.  Cofer  and  R.  T.  HollO' 
well,  for  appellees. 

CoMSTOCK,  C.  J. — The  questions  submitted  to  the  court 
in  thifl  ease  involve  the  construction  of  the  statute  of  this 
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State,  concerning  the  adoption  of  heirs,  and  the  applica- 
tion of  that  statute  to  the  will  of  John  Miles,  who  died 
testate,  at  Hendricks  county,  Indiana,  June  23,  1896,  and 
whose  will  was  duly  probated  in  that  county.  In  order  to 
present  the  question,  we  quote  three  items  from  the  will,  a 
copy  of  which  is  set  out  in  thie  record: 

"(2)  I  will,  give,  and  bequeath  to  my  two  sons,  Thomas  J. 
Miles  and  John  A.  Miled,  in  trust,  all  my  personal  estate, 
including  money  on  hand  and  due  me  from  every  source,  the 
same  to  be  safely  and  prudently  used  and  invested  so  as  to 
yield  an  income;  and  from  said  personal  estate  and  the  in- 
come therefrom  I  desire  and  direct  that  my  wife,  Elizabeth 
Miles,  and  my  two  invalid  daughters,  to  wit,  Emily  Miles 
and  Jane  Miles,  shall  be  provided  with  a  comfortable  main- 
tenance and  support  in  sickne^  and  in  health,  and  a  com- 
fortable and  suitable  home  so  long  as  they  or  any  of  them 
shall  live;  and  in  the  event  that  for  any  cause  my  sons 
above  named  fail  to  execute  this  clause  of  my  will,  I  direct 
that  the  Hendricks  Circuit  Court  shall  appoint  some  compe- 
tent and  suitable  person  who  shall  fully  execute  this  trust, 
and  shall  give  bond  for  the  faithful  performance  of  his- 
duties  in  relation  thereto.  In  the  performance  of  the  duties 
imposed  by  this  provision  of  my  will,  I  hereby  authorize  my 
said  sons,  Thomas  J.  Miles  and  John  Miles,  or  whomsoever 
may  act  in  their  stead  as  aforesaid,  to  dispose  of  my  salable 
personal  property  at  such  time  and  in  such  manner  as  will 
in  their  judgment  best  subserve  the  purpose  hereinbefore 
specified,  but  such  executors  shall  make  a  complete  inventory 
of  said  personal  estate,  as  required  by  law,  to  be  filed  witli 
the  clerk  of  the  Hendricks  Circuit  Court,  and  shall  report  to 
said  court  at  least  once  in  every  two  years  a  true  and  com- 
plete account  of  all  money  received  and  paid  out  by  them; 
and  said  executors  shall- be  allowed  fair  and  reasonable  com- 
pensation for  their  services,  to  be  allowed  and  approved  by 
said  court. 

*'(11)    It  is  my  will,  and  I  hereby  expressly  declare  it'  to 

Vol.  23—28 
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be  the  first  object  of  this  will,  that  my  said  wife,  Elizabeth 
Miles,  and  my  two  invalid  daughters  aforesaid,  Emily  Miles 
and  Jane  Miles,  shall  be  fully  and  comfortably  provided  and 
supplied  with  all  the  necessaries  and  ordinary  comforts  of 
life,  including  a  comfortable  home,  and  that  my  wife  shall 
keep  and  retain  in  her  possession  all  such  household  goods  as 
they  may  need,  and  if  my  personal  estate  shall  not  be  suffi- 
cient to  so  maintain  them  so  long  as  they  or  any  of  them 
shall  live,  then,  and  in  such  case,  they  or  any  of  them,  shall 
have  and  hold  a  lien  upon  all  of  the  real  estate  which  is 
hereby  devised  to  my  children* 

"(12)  I  hereby  will  and  direct  that  all  of  the  surplus  of 
my  estate,  after  the  execution  of  the  several  items  and 
clauses  of  this  will  above  mentioned,  shall  be  distributed 
among  my  several  children,  Martha,  Thomas  J.,  John  A., 
and  Samuel  W.  Miles,  so  as  to  make  them  equal  in  tl^e  dis- 
tribution thereof,  and  in  the  event  of  the  death  of  any  one  of 
the  last  above  named  the  shares  due  such  as  may  be  deceased 
shall  go  to  the  children  of  such  deceaeed  person,  if  there 
be  children;  and  if  there  be  no  children,  then  such  share 
shall  go  to  the  survivors." 

The  testator  survived  his  wife.  All  of  the  children  named 
in  the  clauses  above  quoted  survived  the  maker  of  the  will, 
but  the  two  invalid  daughters  are  now  dead.  The  daughter 
Martha,  who  is  named  in  item  twelve  of  the  will,  is  also  dead. 
The  testator's  three  sons,  Thomas  J.,  John  A.  and  Samuel 
W.  are  living,  and  have  wives  and  children  living.  Martlia 
was,  when  the  will  was  made,  and  when  she  died,  a  married 
woman,  the  wife  of  one  Columbus  Walker,  but  never  bore 
any  children.  During  the  lifetime  of  John  Miles,  the  mak^ 
of  the  will,  she,  with  the  knowledge  of  the  testator,  adopted 
the  appellant,  the  adoption  having  been  duly  and  regularly 
made  under  and  by  virtue  of  the  statutes  of  this  State,  con- 
cetming  the  adoption  of  heirs.  The  appellant,  as  such 
adopted  daughter,  claims  that  she  is  in  law  the  child  of  and 
is  entitled  to  the  share  of  her  adopted  mother,  under  item 
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twelve  of  fhe  will.  Martha  was  bom  January  14,  1841, 
became  the  wife  of  Columbus  Walker,  named  in  the  will, 
on  October  27,  1870,  and  was  his  wife  at  the  time  of  her 
death  on  December  2,  1891.  At  the  time  of  the  marriage  she 
was  twenty-nine  years  old.  She  had  been  married  thirteen 
years  when  the  will  was  made.  Thomas  J.  Miles,  the  only 
one  of  the  executors  named  in  the  wi}l  who  seems  to  have 
acted,  filed  a  final  report,  showing  the  death  of  the  widow 
and  the  two  invalid  daughters,  claiming  that  he  had  fully 
acquitted  himself  of  the  trust  created  in  their  behalf  by  the 
will,  and  that  there  remained  for  distribution  under  item 
twelve  of  the  will  $40,603.83,  which  was  represented  by 
notes  and  bank  stock.  He  further  showed  the  death  of  his 
sister  Martha;  that  she  had  borne  no  children,  but  had 
adopted  the  appellant,  who  survived  her;  that  he  and  his 
two  brothers  named  in  item  tweh'e  of  the  will,  with  said 
Martha,  as  residuary  legatees,  having  concluded  that  their 
sister's  adopted  daughter  wias  not  her  child,  and  that  she  was 
not  entitled  to  share  in  the  distribution  of  said  sum,  had 
agreed  upon  a  division  of  the  same  among  themselves,  which 
they  asked  the  court  to  approve  and  confirm,  ignoring  the 
appellant  as  having  no  right  to  share  in  the  distribution.  The 
appellant  filed  exceptions  to  this  report,  showing  the  fact, 
the  time,  and  the  manner  of  her  adoption,  and  asking  that 
^he  be  allowed  to  share  in  the  distribution.  The  court,  upon 
the  motion  of  the  executor,  struck  out  her  exceptions.  This 
ruUng  is  assigned  as  one  of  the  errors.  Thereupon  the 
appellant  filed  her  petition  for  distribution.  When  the  final 
report  of  the  executor  and  the  petition  for  distribution  were 
submitted  to  the  court  for  hearing,  the  court  was  requested 
by  the  parties  to  make  a  special  finding  of  the  facts,  and 
state  its  conclusions  of  law  thereon,  and  did  so.  The  appel- 
lant excepted  to  the  conclusions  of  law,  which  were  adverse 
to  her.  If  the  appellant,  as  the  adopted  child  of  Martha 
"Walker,  is  entitled  to  take  the  share  of  her  adoptive  mother, 
the  action  of  the  trial  court  was  erroneous  and  the  case  should 
be  reversed. 
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Appellant  claims  that  by  virtue  of  her  adoption,  and  in 
law,  and  in  everything  which  concerns  he?  property  rights^ 
she  is  the  child  of  Martha  Walker.  That  Martha  Walker 
being  dead  when  the  time  came  for  the  distribution  of  the 
surplus  imder  item  twelve  of  the  will,  the  appellant  as  such 
child  was  entitled  to  the  distributive  share  which  would 
have  gone  to  her  adoptive  mother  if  she  were  then  living. 

The  will  designates  a  class,  children,  as  beneficiaries.  The 
question  presented,  therefore,  is  whether  under  the  statute 
appellant  is  a  child  of  Martha,  the  daughter  of  the  testator. 
Can  she  be  identified  as  a  beneficiary  named  in  the  will? 
It  is  conceded  that  she  cannot  take  by  inheritance  from  the 
decedent.  Adoption  has  been  defined  to  be  "the  act  by  which 
a  person  appoints  as  his  heir  the  child  of  another.  Abney 
V.  DeLQachy  84  Ala.  393,  4  South.  657.  The  object  of  adop- 
tion is  to  place  as  nearly  as  possible  the  child  adopted  in  the 
place  of  a  natural  one;  to  give  it  the  position  in  the  family 
as  the  child  both  of  the  husband  and  wife,  conferring  on  it 
rights  and  privileges  of  a  child.  Among  other  consequences, 
th^  effect  of  adoption  is  to  cast  succession  upon  the  adopted 
in  case  of  the  intestacy  of  the  adopting  father.  Adoption 
was  unknown  to  the  common  law.  It  was  regulated  by  law 
in  Greece  and  Rome.  In  Home  the  system  \vas  in  vogue 
before  the  time  of  Justinian.  He  reduced  the  system,  which 
prior  to  his  time  was  encumbered  with  formal  ceremonies,  to 
a  code  which  simplified  the  proceeding,  and  from  which 
modem  legislation  upon  the  subject  has  derived  its  chief 
features,  adapting  them  to  our  wants.  It  was  introduced  as 
a  part  of  the  civil  law  in  this  country  from  France  and 
Spain  respectively  to  Louisiana  and  Texas.  For  the  reason 
that  it  is  purely  statutory  and  in  derogation  of  the  common 
law,  it  has  frequently  been  said  that  it  is  to  be  strictly  con- 
strued. This  expression  occurs  in  the  reported  oases  in 
which  the  jurisdiction  of  the  officer  or  tribunal  or  the  regu- 
larity of  the  proceedings  of  adoption  have  l)een  called  in 
question.    The  statute  is  not  to  be  so  strictly  construed  as  to 
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defeat  its  purposes.  §838  Bums  1894,  §826  Horner  1897, 
reads:  ''After  the  adoption  of  such  child,  such  adopted 
father  or  mother  shall  occupy  the  same  position  toward  such 
child  that  he  or  she  would  if  the  natural  father  or  mother, 
and  be  liable  for  the  maintenance,  education  and  every  other 
way  responsible  as  a  natural  father  or  mother."  The  name 
of  the  child  is  changed;  its  identity  is  lost  in  that  of  the 
adopting  parents;  it  becomes  in  all  but  blood  their  child. 

In  Martin  v.  Aetna  Ins.  Co.^  73  Me.  25,  it  was  held  that 
an  adopted  child  falls  "within  the  terms  "children"  when 
there  is  no  other  person  that  answers  that  description. 

In  5  Am.  &  Eng.  Ency.  of  Law,  p.  1098,  it  is  stated  that 
the  words  "child"  or  "children"  usually  include  an  adopted 
child,  citing  Power  v.  Hafley,  85  Ky.  671,  4  S.  W.  688; 
Stanley  v.  Chandlery  53  Vt.  624;  Keegan  v.  Oeraghty,  101 
111.  40. 

In  Clifton  v.  Ooodbuny  L.  R.  6  Eq.  277,  the  word  "chil- 
dren," in  the  will  of  a  bachelor  was  held  to  mean  illegitimate 
children,  as  he  could  have  no  other. 

In  Vidal  v.  Commagerey  13  La.  Ann.  516,  the  court  held, 
under  a  statute  which  allowed  a  married  couple  to  adopt 
an  orphan  child,  that  when  adopted  the  child  became  to  all 
intents  and  purposes  the  child  of  the  adopting  couple.  The 
court  said:  'HiV^e  conclude,  therefore,  that,  as  by  the  com- 
mon acceptation  of  the  word  adoption,  the  relationship  of 
parent  and  child  with  all  the  consequences  of  that  relation- 
ship is  understood,  as  such  was  the  legal  meaning  of  the 
word  under  the  former  laws  of  Louisiana,  and  as  such  is  its 
acceptation  among  civilians  and  those  conversant  with  the 
sources  of  our  laws,  we  cannot  say  that  the  legislature  used 
the  word  in  a  more  restrained  sense;  in  a  sense  not  under- 
stood in  common  parlance,  not  given  in  any  dictionary,  and 
not  known  in  any  system  of  laws.  As  by  the  former  laws 
of  Louisiana,  the  person  adopted  bore  the  relation  of  child 
to  the  person  adopting,  and  inherited  his  estate,  so  we  think 
the  legislature,  by  the  solemn  expression  of  its  will,  intended 
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to  confer  the  same  right  upon  the  plaintiff  to  the  estate  of 
those  who  were  authorized  to  adopt  her." 

In  Estate  of  Wardelly  57  Cal.  484,  in  construing  the  wore' 
"children"  in  the  statute  of  descent,  the  .court  says,  it 
"must  relate  to  status,  not  to  origin — to  the  capacity  to 
inherit  *  *  *  its  meaning  includes  all  children  upon 
whom  has  been  conferred  by  law  the  capacity  of  inherit- 
ance." In  this  case,  a  woman's  will  was  set  aside  becausD 
it  made  no  provision  for  an  illegitimate  daughter,  the  statute 
providing  that  "When  any  testator  omits  to  provide  in  his 
will  for  any  of  his  children,  or  for  the  issue  of  any  deceased 
child,  unless  it  appears  that  such  omission  was  intentional, 
such  child,  or  the  issue  of  such  child,  must  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intestate." 

In  Power  v.  Ilafleyy  supra,  the  court,  in  discussing  nu- 
merous cases  upon  the  subject  of  adoption,  said:  "When  the 
statute  authorizes  a  full  and  complete  adoption,  the  child 
adopted  thereunder  acquires  all  of  the  legal  rights  and 
capacities,  including  that  of  inheritance,  of  a  natural  child, 
and  is  under  the  same  duties." 

The  Supreme  Court  of  this  State  has  construed  the  statute 
in  the  following  and  other  cases:  Barnes  v.  Allen,  25  Ind. 
222;  Marko^^er  v.  Krauss,  132  Ind.  294,  17  L.  R  A.  806; 
Humphries  v.  Davis,  100  Ind.  274,  50  Am.  Rep.  788;  Krug 
V.  Davis,  87  Ind.  590;  Davis  v.  Krug,  95  Ind.  1;  Hum- 
phries V.  Davis,  100  Ind.  369;  Paul  v.  Davis,  100  Ind.  422; 
Isenhourv.  Isenhour,  52  Ind.  328;  Keith  v.  Ault,  144  Ind. 
626;  Patterson  v.  Browning,  146  Ind.  160. 

In  Markover  v.  Krauss,  supra,  the  court  said:  "  'He  who 
is  either  adopted  or  arrogated  is  assimilated  in  many  points 
to  a  son  bom  in  lawftd  matrimony.'  ♦  ♦  ♦  Adoptive 
children,  so  long  as  they  are  held  in  adoption,  are  in  the 
position  of  children  bom  to  us.  ♦  *  ♦  The  adopted 
child,  while  held  in  the  bonds  of  adoption,  was  still  in  the 
position  of  a  natural  child,  or  a  child  bom  to  the  adopting 
father.     Not,  as  is  said  in  Humphries  v.  Davis,  supra, 
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« 

that  the  law  contemplated  to  do  the  work  of  nature  and 
create  a  child  of  one's  blood  out  of  a  stranger,  but,  that  the 
law  could,  and  did  make  the  legal  status  of  the  one  in  every 
respect  that  of  the  other.  Thus,  the  son  of  the  adopted  son 
was  bv  the  law  made  the  grandson  of  the  adopting  father, 
with  all  the  legal  rights  incident  to  that  relation/'  After 
quoting  from  Vidal  v.  Commagerey  stipray  the  court  says: 
"Viewing  this  statute  in  the  light  of  the  civil  law,  it  seems 
dear  to  us  that  the  legislative  intention  was  to  give  to 
adopted  children  the  same  relation  to  adopted  parents 
that  was  given  them  by  the  civil  law;  that,  in  so  far  as 
property  rights  are  concerned,  it  was  the  intention  to 
give  to  them  the  same  rights  as  if  they  were  their  natural 
children,  or  children  of  their  blood;  and,  when  the  adop- 
tion is  joint,  that  they  should,  as  to  all  property  rights, 
be,  in  the  eye  of  the  law,  children  of  the  adoptive  father  by 
{he  adoptive  mother"  The  court  in  the  same  case  declined  to 
consider  a  construction  of  the  statute  which  would  favor 
natural  as  against  adopted  children  in  the  following  lan- 
guage: "If,  however,  they  are  all  adopted  children,  under 
the  construction  contended  for  by  the  appellant,  the  widow 
will  take  one-third  in  fee,  thus  excluding  them  from  all  par- 
ticipation in  that  portion  of  the  estate.  The  effect  of  such  a 
construction  would  be  to  discriminate  in  favor  of  natural 
and  against  adopted  children,  and,  in  the  face  of  the  plain, 
unequivocal  language  of  the  statute,  and  of  the  established 
rules  of  the  civil  law,  to  deny  to  adopted  children  the  equal 
rights  said  to  be  theirs  by  virtue  of  their  adoption." 

In  Barnes  v.  Alleny  supra,  the  court  said:  "Under  §3 
of  the  'act  regulating  the  adoption  of  heirs'  supra  y  they  were 
the  heirs  of  the  adopting  father,  in  the  degree  of  children/' 

In  Krug  v.  DaviSy  suproy  the  court  said :  "The  obvious 
purpose  of  the  statute  before  us  was  to  authorize  the  incor- 
poration of  the  children  of  other  persons  into  families  desirous 
of  assuming  control  over  them,  and  in  that  way  to  sanction 
the  formation  of  new  and  artificial  family  relations  between 
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persons  not  necessarily  of  the  same  blood.  It  evidently 
contemplates  that  persons  desirous  of  adopting  children 
under  it  shall  be  of  suitable  age  to  enter  into  parental  rela- 
tionsy  but  as  to  such  persons  it  applies  as  well  to  those  who 
are  married  as  to  those  who  are  unmarried*  It  would  be 
inconsistent  with  the  general  scope  and  purpose  of  this  stat- 
ute to  permit  two  or  more  persons  representing  different 
families  to  jointly  or  concurrently  adopt  the  same  child,  but 
that  objection,  in  our  estimation,  does  not  apply  to  joint 
proceedings  by  husband  and  wife  for  the  adoption  of  a  child. 
On  the  contrary,  the  better  and  more  reasonable  construe^ 
tion  appears  to  us  to  be  that  a  ^vife  may  unite  with  her  hus- 
band in  such  a  proceeding  as,  from  the  very  nature  of  things, 
the  interests  of  the  entire  family  are  necessarily  involved 
in  the  object  sought  to  be  accomplished  by  it.  There  is  not 
only  no  inconsistency,  but  a  manifest  propriety,  in  the  wife 
thus  uniting  with  her  husband,  as,  by  doing  so,  the  adopted 
child  is  made  to  assume,  in  a  general  sense,  the  same  posi- 
tion in  the  family  which  it  would  occupy  if  it  were  the 
natural  child  of  both,  born  in  lawful  wedlock.    *    *    *, 

^'It  is  clear  to  us  that  the  leading  and  controlling  purpose 
of  the  framers  of  the  statute  under  examination  was  to  place 
an  adopted  child  as  nearly  as  possible  in  the  place  of  a  nat- 
ural one;  to  give  it  a  position  in  the  family  as  the  child  both 
of  the  husband  and  wife.  In  a  matter  which  so  nearly  con- 
cerns the  interests  of  the  wife  and  so  deeply  affects  the  wel- 
fare of  the  child,  it  is  eminently  proper  that  the  husband 
and  wife  should  unite  in  making  the  child  their  own.  *  *  * 

"The  purpose  which  the  statute  we  are  examining  was  in- 
tended to  accomplish  was  to  enable  parents  to  adopt  as  their 
own  the  children  of  others,  and  to  secure  for  the  adopted 
child  the  parental  affection  of  both  a  father  and  a  mother.  As 
the  adopted  child  of  both  the  husband  and  wife,  it  would, 
stand  much  more  nearly  in  the  place  of  a  natural  child  than 
if  it  was  made  the  child  of  only  one  of  them  by  adoption, 
and  this  was  where  the  legislature  meant  it  should  stand. 
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'The  effect  of  our  decision  is  to  place  a  child  adopted  bj  a 
hiisband  and  wife  jointly  in  substantially  the  same  position 
as  that  of  a  natural  child,  and  when  the  child  takes  this 
place  there  are  long  settled  rules  which  will  determine  and 
control  the  rights  of  all  the  interested  parties,  and  there  is 
then  neither  conf  iision  nor  uncertainty." 

In  Humphries  v.  DaviSy  100  Irid.  274,  the  court  said: 
"If,  as  the  civil  law  so  fully  provided,  a  child  of  the  adoptive 
son  stood  in  the  relation  of  grandchild  to  the  adoptive 
father,  then  the  son  himself  must  stand  as  the  child  of  that 
father." 

From  the  case  of  Paul  v.  DaviSy  100  Ind.  422,  we  quote 
the  following:  "The  adoptive  child  does  become  the  stirps 
or  stock  of  inheritance,  but  to  whom  does  it  sustain  this  rela- 
tion as  to  property  acquired  by  inheritance  from  the  adopt- 
ive parents?  Doubtless,  this  relation  exists  between  such  a 
child,  and  its  children;  they  are  of  the  original  stock  of 
descent,  for  they  bear  the  relation  of  grandchildren  to  the 
adoptive  parents.  The  legal  relation  does  not  end  with  the 
death  of  the  adoptive  child,  and  so  the  line  of  descent  goes 
back,  in  default  of  wife  or  children,  to  the  source  from 
which  the  property  came.     ♦     ♦     *. 

"In  the  earlier  case  of  Barnes  v.  Alleny  25  Ind.  222,  it  is 
clearly  implied  that  the  relation  between  the  adoptive  parent 
and  the  adoptive  child  is  that  of  parent  and  child,  with  the 
reciprocal  right  of  inheritance." 

The  case  of  Markover  v.  KrausSy  132  Ind.  294,  has  been 
cited  and  approved,  in  Keith  v.  Aulty  144  Ind.  626,  and 
in  Patterson  v.  Browning y  146  Ind.  160.  In  the  former,  at 
page  628,  the  court  says:  "It  is  not  questioned  that  by  the 
statute  for  the  adoption  of  heirs,  already  cited,  the  appellant 
was  'entitled  to  receive  all  the  rights  and  interest  in  the 
estate'  of  her  adoptive  father  that  she  would  have  received 
if  she  had  been  his  natural  child.  As  a  matter  of  fact,  her 
rights  as  the  child  of  James  11.  Lemmon  were  fully  recog- 
nized in  the  partition  of  his  real  estate,  a  child's  full  part 
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being  set  off  to  her,  subject,  as  in  the  case  of  other  children, 
to  the  payment  of  her  father's  debts.  ♦  ♦  *  Xo  doubt, 
if  Georgiana  had  been  adopted  by  both  Mr.  and  Mrs.  Lem- 
mon  she  would  have  inherited  from  Mrs.  Lemmon  as  anv 
other  child  from  its  parents." 

In  Patterson  v.  Brovmingy  146  Ind.  160,  there  was  a 
controversy  between  natural  children  and  an  adopted  child. 
James  C.  Inwood  adopted  one  Bessie  Miffel  as  his  child,  her 
name  being  changed  at  the  time  to  Bessie  Inwood.  At  the 
time  of  the  adoption  he  had  four  natural  children.  He  died 
seized  in  fee  simple  of  certain  real  estate,  leaving  as  his 
heirs  the  four  natural  children,  tjie  adopted  child,  and  a 
childless  second  wife.  The  wife  took  under  the  statute  the 
one-third  of  his  real  estate.  She  afterwards  married  one 
Browning,  who  adopted  the  said  Bessie  Inwood,  and  her 
name  was  changed  to  Bessie  Browning.  The  widow  died, 
and  the  natural  children  of  Inwood  claimed  the  one-third  of 
their  father's  estate  which  the  widow  had  taken  descended 
to  them  to  the  exclusion  of  the  adopted  daughter.  The 
court  said:  "Upon  this  state  of  facts  the  appellants  claim 
that  the  real  estate  in  controversy  descended  to  them  as  the 
forced  heirs  of  said  widow  to  the  exclusion  of  all  others,  and 
especially  to  the  exclusion  of  the  appellee."  The  court 
reached  the  conclusion  that  the  adopted  child  was  entitled  to 
inherit  as  a  natural  child. 

Counsel  for  appellee  insist  that  while  the  statute  <rf  this 
State  fixes  the  status  of  the  adoptive  parent  and  the  adopted 
child  to  be  that  of  parent  and  child  under  adjudicated  cases  • 
of  our  courts,  that  it  by  no  means  follows  that  they  occupy 
the  same  relation  to  each  other  as  to  descent  of  property  as  a 
natural  parent  and  child.  The  following  distinctions  are 
pointed  out  in  the  status  of  the  adopted  and  natural  child. 
The  parent  of  a  natural  child  who  dies  without  issue  in  this 
State  inherits  the  property  of  such  child  regardless  of  the 
source  from  which  it  was  acquired.  The  adoptive  parent 
only  inherits  such  property  as' has  come  to  the  adopted  child 
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through  the  adopting  parent,  while  all  other  propertry 
of  such  adopted  child  is  inherited  bj  his  natural  kins- 
men.  Hvmphries  v.  Davis,  100  Ind.  274;  Davis  v. 
Foghy  124  Ind.  41,  7  L.  R.  A.  485.  Where  a  natural  child 
is  bom  after  the  execution  of  a  will,  without  provision 
being  made  in  the  will  for  such*  child,  such  fact  revokes  the 
will;  while  the  adoption  of  a  child  after  the  execution  of  a 
will  making  no  provision  for  such  child  does  not  have  that 
effect.  An  adopted  child  inherits  from  its  natural  parents, 
but  not  from  the  relatives  of  the  adopting  parent  Citing 
Davis  V.  Foghy  supra;  Humphries  v.  Davis,  supra.  Ap- 
pellant's learned  counsel  cite  Keegan  v.  Oeraghty,  101  HL 
26;  Miller  v.  Rappley,  168  111.  22;  In  re  Jessup^s  Estate, 
81  Cal.  408,  21  Pac.  076,  and  22  Pac.  742,  6  L.  R  A.  594, 
in  support  of  the  proposition  that  an  heir  is  a  creature  of  the 
law,  and  so  far  as  the  adopted  child  is  concerned,  a  creation 
of  statutory  law,  and  we  recognize  the  correctness  of  the 
position.  Appellee  cites  numerous  authorties  holding  that 
the  adopted  child  does  not  become  the  child  in  fact  of  the 
parents  making  the  adoption,  and  that  the  statutes  upon  this 
subject  have  generally  attempted  to  fix  only  the  status  of  the 
adopted  child  as  to  his  rights  to  inherit  by  descent  from  them, 
and  that  the  general  rule  is  that  an  adopted  child  cannot  take 
by  descent  from  the  ancestors  of  the  adopting  parents.  The 
following  are  the  cases  cited  to  sustain  appellees'  claim.  24th 
Am.  Eng.  Ency.  of  Law,  424;  Header  v.  Archer,  65  N. 
H.  214,  23  Atl.  521;  Sunderland's  Estate,  60  Iowa 
782,  18  N.  W.  655;  Keegan  v.  Oeraghty,  supra;  Davis 
V.  Fogle,  supra;  Wyeth  v.  Stone,  144  Mass.  441,  11 
K  E.  729;  Bamhizel  v.  Ferrell,  47  Ind.  885;  Rv^sell  v. 
Russell,  84  Ala.  48,  8  South.  900;  Schafer  v.  Eneu,  54  Pa. 
St.  804;  Barnes  v.  Allen,  25  Ind.  222.  But,  as  contended  by 
appellant,  and  as  we  conceive  the  question  to  be,  the  prop- 
erty rights  of  children  as  an  abstract  proposition  are  not 
involved  in  this  appeal.  The  question  is  one  of  the  identi- 
fication of  a  legatee.    By  the  terms  of  the  will,  as  we  have 
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seen,  in  the  event  of  the  death  of  any  of  the  four  children 
named  in  item  twelve,  the  shares  of  those  deceased  shall  go 
to  their  children,  "if  there  be  children,  and  if  there  be  no 
children,  then  such  shares  shall  go  to  the  survivors."  When 
the  mil  became  operative,  Martha  was  dead,  leaving  appel- 
lant, an  adopted  child,  surviving  her.  Her  rights  of  inherit- 
ance are  not  material  because  she  is  claiming  nothing  as  an 
inheritance.  Her  claim  is  based  solely  on  the  will  and  the 
statute  which  makes  her,  as  the  adopted  child  of  Martha 
a  legatee,  because  she  is,  under  the  law,  the  child  of 
Martha,  and,  irrespective  of  any  right  of  inheritance,  a 
legatee.  Had  Martha  left  a  natural  and  an  adopted  child, 
we  think  there  could  be  no  question  but  that  both  would 
have  taken  equally  as  legatees.  In  such  case  appellant  would 
have  taken  only  by  virtue  of  the  status  given  her  by  the 
adoption.  She  is  none  the  less  the  child  because  Miirtha 
left  no  child  of  her  body.  The  testator  could  have  named 
his  legatees  "children  of  her  body,"  "children  born  to  her," 
"children  of  her  blood,"  or,  "to  her  issue,"  or  to  the  "heirs  of 
her  body,"  or  by  the  use  of  "apt  words"  could  have  excluded 
the  adopted  child. 

The  case  of  Davis  v.  Foghy  supra,  cited  by  appellees,  in- 
volved the  construction  of  §2730  Burns  1894,  providing 
that  "if  after  the  making  of  a  will,  the  testator  shall  have 
born  to  him  legitimate  issue,  who  shall  survive  him,  *  *  * 
the  will  will  be  deemed  revoked."  The  court  decided  that 
an  adopted  child  was  not  a  child  bom  to  the  parent  adopting 
it.  The  will  in  question  did  not  provide  that  in  case  of  the 
death  of  any  of  the  children  named,  the  share  of  the  deceased 
should  go  to  his  ^legitimate  issue,"  provided  he  had  legitimate 
issue  bom  to  him  who  should  survive  him.  Appellees 
strongly  rely  upon  the  case  of  the  New  York  Life  Ins.  Co, 
V.  YieUy  22  App.  Div.  80,  47  N.  Y.  Supp.  841.  The  facjs 
in  that  case  showed  that  the  testatrix,  Marv.  Griffin,  removed 
from  America  to  Saxon v,  in  the  vear  1855.  She  executed 
a  will  August  6,  1878,  in  which,  after  making  several  speci- 
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fied  bequests  in  the  first  clause  of  the  will,  by  the  second 
clause  the  testatrix  gave  all  the  residue  of  her  estate  to 
her  executors  in  trust;  and  by  the  third  clause,  the  executors 
were  directed  to  invest  one-third  part  of  the  residuary  estate 
and  to  apply  the  net  income  derived  therefrom  to  the  use 
of  her  daughter,  Emily  8.  Lengnick,  during  her  lifetime, 
and  upon  her  decease,  the  testatrix  directed  ^^that  the  princi- 
pal of  such  share  be  paid  over  or  transferred  by  my  exec- 
utors to  her  then  ^living  lawful  issue,'  if  any,  and,  if  she 
leave  her  surviving  no  such  issue,  I  direct  that  the  same  shall 
then  be  added  in  equal  parts  or  proportions  to  the  principal 
of  the  several  shares  of  my  residuary  estate,  hereinafter 
directed  to  be  held  in  trust  for  my  ten  grandchildren,  here- 
inafter named." 

Tne  testatrix  died  at  Dresden,  Saxony,  March  9,  1888, 
where  she  had  resided  for  many  years.  Her  daughter  Emily 
was  married  to  Major  Lengnick,  a  citizen  of  Saxony.  Mrs. 
Lengnick  had  had  two  children,  both  of  whom  died  in  1872. 
She  continued  to  reside  at  Dresden,  until  her  death  in  1893, 
having  had  no  children  except  the  two  who  had  died  in 
1872.  At  the  time  of  the  making  of  the  will,  Mrs.  Lengnick 
was  about  forty  years  old,  and  living  with  her  husband  at 
Dresden,  but  was  in  poor  health.  In  the  year  1873,  one 
year  after  the  death  of  her  two  natural  children,  and  about 
five  years  before  the  execution  of  the  will  in  question,  Mrs. 
Lengnick  and  her  husband  adopted,  under  the  laws  of  the 
Kingdom  of  Saxony,  a  niece  of  the  husband,  Olga  Felicate 
Lengnick,  who  it  is  conceded  was  legally  adopted  under  the 
provision  of  the  Saxony  law,  and  without  any  limitation  in 
the  contract  of  adoption  against  her  right  to  inherit.  And 
she  insisted  as  the  adopted  daughter  of  Mrs.  Lengnick  she 
was  the  lawful  issue  of  Mrs.  Lengnick,  and  as  such  was 
entitled  to  the  trust  estate  that  was  created  by  the  third 
clause  of  the  will.  The  court  held  that  it  was  clear  that  the 
testatrix  did  not  intend  that  this  share  of  her  estate,  given  to 
her  daughter  Emily  for  life,  should,  upon  her  death,  go  to 
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this  adopted  child.  The  case  is  not  in  point.  The  adopted 
child  could  not  take  under  the  will  in  question,  because  the 
beneficiary  was  described  as  "the  living  lawful  issue",  a  de- 
scription which  could  not  apply  to  an  adopted  child.  The  be- 
quest over  was  to  the  living  lawful  issue  of  the  primary 
legatee,  Emily  Lengnick,  who  died  leaving  no  child 
except  an  adopted  daughter.  The  adopted  child  waa 
not  the  issue  of  the  primary  legatee,  nor  was  issue 
sytlonymoTis  with  children.  One's  issue  is  necessarily 
one's  child,  but  a  child  in  law  is  not  necessarily  one's 
issue.  The  legal  status  of  parent  and  child  may  exist 
between  those  not  of  the  same  blood;  a  status  created  by 
statute.  Thus  in  Patterson  v.  Browningy  146  Ind.  160,  the 
court  says,  in  effect,  that  when  the  legislature  uses  the  word 
children,  without  qualification,  that  the  word  is  broad  enough 
in  Its  significance  to  include  adopted  with  natural  children. 
It  does  no  violence  to  the  rules  of  construction  to  place  the 
same  constiniction  upon  the  word  when  it  occurs  in  last 
wills.  Counsel  for  appellee  refer  to  the  well  settled  rule  that 
in  every  case  in  which  a  will  is  to  be  construed,  the  chief 
object  is  to  ascertain  from  the  language  used  in  the  will 
itself,  considering  the  circumstances  surrounding  the  testa- 
tor and  the  objects  of  his  bounty  at  the  time  of  making  the 
will,  the  intention  and  design  of  the  testator.  Appellees 
contend  that  there  is  nothing  in  the  will  itself,  or  the  cir- 
cumstances surrounding  the  testator  at  the  time  it  was  made, 
that  tends  in  the,  remotest '  degree  to  indicate  an  intention 
upon  the  part  of  the  testator  that  appellant  should  participate 
in  the  bequest  in  question.  An  examination  of  the  will, 
together  with  the  circumstances  surrounding  the  testator  at 
the  time  the  will  was  made,  as  shown  by  the  finding  of  the 
court,  reveals  the  fact  that  John  Miles,  during  his  lifetime, 
had  accumulated  a  large  estate;  that  he  had  kept  the  whole 
of  it  in  his  own  right  and  under  his  own  control  until  his 
death;  that  he  pledged  every  dollar  of  his  large  estate  for 
the  comfortable  maintenance  and  support  of  his  wife  and  two 
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invalid  daughters.  That  he  had  three  sons,  and  but  one 
daughter^  Martha,  besides  those  that  were  invalids.  That 
he  gave  all  of  his  property,  after  making  provision  for  his 
wife  and  invalid  daughters,  to  these  three  sons  and  his  daugh- 
ter Martha.  That  his  said  daughter  Martha,  at  the  time 
of  making  the  will,  was  more  than  forty-two  years  of  age,  and 
had  been  married  nearlv  thirteen  vears:  that  she  had  never 
had  any  children  bom  to  her;  that  the  land  he  gave  to  his 
three  sons  he  gave  them  in  fee  simple.  That  he  gave  an 
equal  amount  to  his  daughter  Martha,  during  the  life  of  her- 
self and  husband,  which  after  death  of  both  of  them  was 
given  to  his  heirs  at  law.  That  they  were  not  to  sell  the 
timber  ofF  of  said  land.  It  is  claimed  that  these  facts  show 
that  John  Miles,,  at  the  time  the  will  was  made,  believed  his 
daughter  would  die  without  issue;  because,  believing  thus, 
he  provided  that  the  real  estate  given  his  daughter  Martha,  at 
her  death  and  the  death  of  her  husband  should  go  to  his 
other  heirs;  that  there  was  a  fixed  purpose  in  his  miiid  to 
keep  his  property  in  the  line  of  his  own  blood. 

It  must  be  further  remembered  that  the  meaning  of  a  last 
will  is  to  be  ascertained  first  from  its  language,  when  free 
from  ambiguity.  The  testator  knew  of  the  adoption  of  the 
appellant  nearly  eighteen  months  prior  to  his  death.  It  is 
the  theory  of  appellees  that  he  believed  that  no  children 
would  be  bom  to  Martha.  Had  he  designed  to  exclude  her 
from  the  participation  in  his  estate,  the  time  and  opportuni- 
ty were  ample  to  have  made  that  purpose  known.  The  will 
bears  evidence  of  the  skill  and  learning  possessed  by  thjs  attor- 
ney drafting  it,  inconsistent  with  the  theory  that  apt  words 
were  omitted  from  lack  of  either.  The  testator  died  with 
the  knowledge  that  appellant,  in  law,  though  not  in  fact, 
was  the  child  of  Martha,  and  that  a  portion  of  the  residuum 
of  his  estate  would  go  to  the  children  of  Martha  upon  her 
death.  He  must  be  presumed  in  using  the  word  "children" 
with  no  other  designation  to  have  so  used  that  word  in  view 
of  the  statute  and  its  interpretation  by  the  Supreme  Court. 
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Johnson^ 8  Appealy  88  Pa.  St.  346;  Bowan^s  Est.y  182  Pa. 
St  299,  19  Atl.  82.  It  must  be  presumed  that  he  knew 
a  child  adopted  under  the  statute  was  described  as  the  child 
of  the  adopting  parent,  and  that  the  Supreme  Court  in 
interpreting  the  statute  had  declared  that  an  adopted  child 
was  the  child  of  the  adopting  parent.  Under  the  statute  and 
the  decisions  appellant  answers  the  description  of  and  is 
identified  as  a  beneficiary  under  the  will.  The  court  erred 
in  its  conclusions  of  law.  The  judgment  is  reversed,  with 
instructions  to  restate  the  conclusions  and  render  judgment 
in  accordance  with  this  opinion. 


Dissenting  Opinion. 

Wiley,  J. — I  am  unable  to  concur  in  the  conclusions 
reached  as  announced  in  the  prevailing  opinion.  To  sustain 
that  conclusion,  a  construction  must  be  given  to  the  will  of 
John  Miles,  which,  in  my  judgment,  is  so  foreign  to  the 
manifest  intention  of  the  testator,  as  expressed  by  the  entire 
will,  that  violence  is  done  to  such  intention  and  object  of  the 
testator,  and  his  estate,  in  part  at  least,  is  diverted  from  the 
purpose  and  channel  plainly  expressed.  To  hold  that  appel- 
lant, under  subdivision  twelve  of  the  will,  is  entitled  to  share 
that  part  of  the  residue  of  the  estate  which  Martha  Walker, 
the  daughter  of  the  testator,  would  be  entitled  to  share  if 
she  were  living,  is  to  hold  that  it  was  the  manifest  inten- 
tion of  the  testator  by  that  provision  to  give  to  her 
(appellant),  who  was  alien  blood  to  him,  an  entire  stranger, 
in  fact,  not  in  legal  existence  at  the  time  the  will  was  made, 
and  within  its  meaning,  an  equal  share  of  his  estate. 

It  seems  to  me  that  the  crucial  test  in  the  construction  of 
wills — ^the  primary  and  universal  rule  of  construction,  to  wit, 
that  the  intention  of  the  testator  must  prevail,  has  been 
entirely  overlooked  by  my  associates  in  the  prevailing  opin- 
ion. It  is  fundamental  in  the  construction  of  a  will  that  the 
intention  of  the  testator  must  prevail,  and  in  arriving  at  that 
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intention^  courts  in  giving  an  interpretation  may  place  them- 
selves in  the  situation  of  the  testator,  examine  the  surround- 
ings, and  then  from  the  language  used  arrive  at  his  intention. 
Corey  v.  SpringeVy  138  Ind.  506;  Jackson  v.  Hoover,  26 
Ind.  511;  Price  v.  Pricey  89  Ind.  90;  Hartwig  v.  SchiefeVy 
147  Ind.  64.  Another  familiar  rule  of  construction  is  that, 
if  there  is  any  doubt  as  to  the  meaning  of  any  clause  or  por- 
tion of  a  will,  it  will  be  construed  as  a  whole.  Kilgore  v. 
Kilgorcy  127  Ind.  276;  Eubank  v.  Smiley,  130  Ind.  393} 
Nading  v.  Elliotty  137  Ind.  261;  Moore  v.  Garyy  149  Ind. 
51;  Kelly  v.  StinsoUy  8  Blackf.  387;  Baker  v.  Biley,  16 
Ind.  479;  Jackson  v.  Hoover,  supra;  Critchell  v.  Brown, 
72  Ind.  539;  Schori  v.  SfephenSy  62  Ind.  441;  Brumfield  v. 
Drook,  101  Ind.  190;  Pugh  v.  Pugh,  105  Ind.  552. 
Another  and  wholesome  rule  which  prevails  in  this  State  is 
that  the  construction  of  a  will  depends  not  so  much  upon  any 
rigid  principle  of  law  as  upon  what  appears  by  the  will  to 
have  been  the  testator's  intention.  Lutz  v.  LutZy  2  Blackf. 
72;  Baker  v.  Biley,  supra. 

In  the  majority  opinion,  only  parts  of  the  will, are  set  out, 
but  in  view  of  the  general  rules  and  principles  relating  to 
the  construction  of  wills,  which  I  have  referred  to,  I  deem 
it  important  that  the  entire  will  here  in  controversy  appear 
in  full  in  this  dissenting  opinion.    It  is  as  follows: 

"Item  1.  I  will  and  direct  that  all  my  just  debts  and 
funeral  expenses  be  promptly  paid. 

"Item  2.  I  will  and  bequeath  to  my  two  sons,  Thoiiias  J. 
Miles  and  John  A.  Miles,  in  trust,  all  my  personal  estate 
including  money  on  hand  and  due  me  from  every  source, 
the  same  to  be  safely  and  prudently  used  and  invested  so  as 
to  yield  an  income,  and  from  said  personal  estate  and  the 
income  therefrom  I  desire  and  direct  that  my  wife,  Elizabeth 
Miles,  and  my  two  invalid  daughters,  to  wit,  Emily  Miles, 
and  Jane  Miles,  shall  be  provided  with  comfortable  mainte- 
nance and  support  in  sickness  and  in  health  and  a  comforta- 
ble and  suitable  home  so  long  as  they  or  any  of  them  shall 
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live.  And  in  the  event  that  for  any  cause  my  sons  above 
named  fail  to  execute  this  clause  of  my  will,  I  direct  that 
the  Hendricks  Circuit  Court  shall  appoint  some  competent 
and  suitable  person  who  shall  fully  execute  this  trust,  and 
shall  give  bond  for  the  faithful  performance  of  his  duties 
in  relation  thereto. 

"In  performance  of  the  duties  iiuposed  bv  the  provisions 
of  my  will  I  hereby  authorize  my  said  sons,  Thomas  J. 
Miles  and  John  A.  Miles,  or  whomsoever  may  act  in  their 
stead  as  aforesaid,  to  dispose  of  my  salable  personal  property 
at  such  time  and  in  such  manner  as  will  in  their  judgment 
best  subserve  the  purpose  hereinbefore  specified.  But  such 
executors  shall  make  a  complete  inventory  of  said  personal 
estate  as  required  by  law  to  be  filed  with  the  clerk  of  the 
Hendricks  Circuit  Court,  and  shall  report  to  said  court  at 
least  once  in  every  two  years  a  true  and  complete  account  of 
all  money  received  and  paid  out  by  them.  And  said  exec- 
utors shall  be  allowed  fair  and  reasonable  compensation  for 
their  services,  to  be  allowed  and  approved  by  said  court. 

"Item  3.  I  give  and  devise  to  my  daughter,  Martha  A. 
Walker,  for  and  during  her  natural  life,  the  full  and  free 
occupation  and  possession  and  all  the  rents,  issues,  incomes 
and  profits  of  the  following  described  real  estate  situated  in 
the  county  of  Hendricks  and  State  of  Indiana,  viz.:  The 
east  half  of  the  northeast  quarter  of  section  twelve,  and  the 
east  half  of  the  southwest  quarter  of  section  eleven,  both  in 
township  fourteen  north,  of  range  one  west,  and  also  of  the 
lands  included  in  the  following  boundaries:  Beginning  at 
the  half  mile  stake  on  the  north  side  of  section  ten,  township 
and  range  aforesaid;  then  south  with  section  bearing  229 
93.100  poles  to  a  line  cutting  off  seventy  acres  on  the  north 
side  of  the  southwest  quarter  of  said  section  ten;  thence  west 
with  said  line  45  93.100  poles  to  the  section  line;  thence  east 
with  said  line  45  93.100  poles  to  the  beginning.  Also,  the 
west  half  of  the  northeast  quarter  of  section  ten,  in  town- 
ship fourteen  north,  of  range  one  west,  and  the  west  half  of 
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the  southeast  quarter  of  section  three,  in  the  same  township 
and  range,  except  thirteen  acres  off  of  the  west  side  of  the 
last  described  tract.  And  in  the.  event  that  my  said  daughter 
Martha,  and  her  husband  Columbus  Walker,  continue  to 
live  together  as  husband  and  wife  until  the  death  of  the  said 
Martha,  they  shall  both  jointly  use  and  occupy  said  lands  and 
have  the  income  therefrom.  And  if  the  said  Columbus 
Walker  shall  live  longer  than  my  said  daughter,  Martha,  then 
in  that  case  the  said  Columbus  Walker  shall  continue  to  have 
and  enjoy  the  possession,  rents,  profits,  and  income  of  the 
lands  aforesaid  so  long  as  he,  the  said  Columbus  Walker 
shall  live,  provided  he  shall  not  be  allowed  to  sell  the  timber 
off  of  or  from  said  lands,  but  he  may  use  the  same  for 
necessary  improvements  or  betterment  of  said  lands,  and  at 
the  death  of  said  Martha,  and  Columbus  Walker,  the 
lands  aforesaid  shall  descend  to  my  heirs  at  law  by  virtue 
of  the  laws  of  descent  in  force  at  the  time  of  my  death. 
**Item  4.  In  the  event  that  my  said  son-in-law,  Columbus 
Walker,  shall  survive  his  wife,  I  give  and  bequeath  thfe  sum 
of  $1,000  to  be  paid  out  of  any  surplus  in  the  hands  of  my 
executors. 

'Item  5.  I  give  and  devise  to  my  son,  Thomas  J.  Miles, 
the  following  lands  in  said  county  of  Hendricks  and  State 
of  Indiana,  viz. :  The  west  half  of  the  southwest  quarter  of 
section  thirty-six,  township  fifteen  north,  in  range  one  west, 
and  twenty  acres  off  of  the  south  end  of  the  east  half  of  the 
northwest  quarter  of  section  thirty-six;  also  the  east  half  of 
of  the  southwest  quarter  of  section  thirty-six;  also  the  north- 
west quarter  of  said  section  thirty-six,  also  the  northeast 
quarter  of  section  twenty-six  in  said  township  and  range. 
Also,  all  that  part  of  the  west  half  of  the  southeast  quarter 
of  section  twenty-three,  and  all  that  part  of  the  southwest 
quarter  of  section  twenty-three,  which  lies  south  of  the  mid- 
dle of  White  Lick  creek  and  which  belongs  to  me.  And  also, 
all  the  lands  I  own  in  the  northeast  quarter  of  section 
thirty-six,  township  fifteen  north,  range  one  west. 
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"Item  6.    1  give  and  devise  to  my  son,  John  A.  Miles,  the 

following  lands  situated  in  the  county  of  Hendricks  and 

State  of  Indiana,  viz. :  AU  the  east  half  of  section  thirty-two 

in  township  fifteen  north,  in  range  one  east,  and  all  the 

northeast  quarter  of  section  five,  township  fourteen  north, 

range  one  east,  which  belongs  to  me,  estimated  to  contain 

433  acres. 

"Item  7.    I  give  and  devise  to  my  son  Samuel  W.  Miles, 

the  following  lands  situated  in  the  county  of  Hendricks  and 
State  of  Indiana,  viz. :  The  west  half  of  the  southwest  quar- 
ter of  section  two,  township  fourteen  north,  range  one  west, 
and  so  much  of  the  southwest  quarter  of  the  northwest  quar- 
ter of  said  section  two  as  lies  south  of  the  public  road  lead- 
ing from  Belleville  to  Clayton.  Also,  the  east  half  of  the 
southeast  quarter  of  section  three,  township  fourteen,  range 
one  west;  also  the  west  half  of  the  northwest  quarter  of  sec- 
tion eleven;  and  the  southeast  quarter  of  the  northwest  quar- 
ter of  said  section  eleven;  also  the  east  half  of  the  northeast 
quarter  of  section  ten,  township  fourteen  north,  range  one 
west. 

"Item  8.  It  is  my  will  and  I  herebv  direct  that  the  lands 
hereinbefore  devised  to  my  three  sons,  to  wit,  Thomas  J. 
Miles,  John  A.  Miles,  and  Samuel  W,  Miles,  shall  be  ap- 
praised within  a  reasonable  time  after  my  decease  by  three 
disinterested  men  to  be  agreed  upon  by  my  said  sons  who 
shall  fix  and  set  upon  said  several  tracts  of  land  the  cash  value 
thereof,  without  taking  into  account  any  buildings  or  per- 
ishable improvements  thereon.  And  that  if  there  be  a  dif- 
ference in  the  value  thereof,  those  of  mV  said  sons  who 
receive  the  least  in  value  of  said  lands  shall  be  made  equal 
with  the  other  out  of  my  estate  as  hereinafter  provided. 

"Item  9,  I  will  and  direct  that  my  executors  hereinafter 
named  shall  make  sale  either  at  public  or  private  sale,  as 
they  may  deem  best,  of  the  following  lands  situated  in  said 
county  of  Hendricks  and  State  of  Indiana,  viz. :  A  part  of 
the  northwest  quarter  of  section  one,    township    fourteen 
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north,  of  range  one  west,  estimated  to  contain  43  75.100 
acres,  being  the  lands  bought  by  me  of  James  IT.  Pope, 
October  80,  1856,  and  with  the  proceeds  of  said  land  so  far 
as  the  same  may  be  sufficient,  they  shall  equalize  my  three 
SODS  in  relation  to  the  value  of  the  lands  devised  to  them, 
when  ascertained  as  aforesaid  in  item  eight,  of  this  will. 

"Item  10.  I  give  and  devise  to  Oscar  Stierwalt,  $100,  to 
be  paid  out  of  any  surplus  at  any  time  in  the  hands  of  my 
executors. 

"Item  11.  It  is  my  will,  and  I  hereby  expressly  declare  it 
to  be  the  first  object  of  this  will,  that  my  said  wife,  Elizabeth 
Miles,  and  my  two  invalid  daughters,  aforesaid,  Emily  Miles 
and  Jane  Miles,  shall  be  duly  and  comfortably  provided  and 
supplied  with  all  the  necessaries  and  ordinary  comforts  of 
life  including  a  comfortable  home.  And  that  my  wife  shall 
keep  and  retain  in  her  possession  all  such  household  goods 
as  they  may  need,  and  if  my  personal  estate  shall  not  be 
sufficient  to  maintain  them  so  long  as  they  or  any  of  them 
shall  live,  then  and  in  such  case  they  or  any  of  them  shall 
have  and  hold  a  lien  upon  all  the  real  estate  which  is  hereby 

devised  to  my  children. 

"Item  12.    I  hereby  will  and  direct  that  all  of  the  surplus 

of  my  estate,  after  the  execution  of  the  several  items  and 
clauses  of  this  will  above  mentioned  shall  be  distributed 
among  my  several  children,  Martha,  Thomas  J.,  John  A.  and 
Samuel  W.  Miles,  so  as  to  make  them  all  equal  in  the  dis- 
tribution thereof.  And  in  the  event  of  the  death  of  any  one 
of  the  last  above  named,  the  shares  due  such  as  may  be 
deceased  shall  go  to  the  children  of  such  deceased  person,  if 
there  be  children,  and  if  there  be  no  children,  then  such 
share  shall  go  to  the  survivors. 

"Item  13.  I  hereby  nominate  and  appoint  my  two  sons, 
Thomas  J.  Miles  and  John  A.  Miles,  the  executors  of  this 
my  last  will  and  testament." 

From  the  special  finding  of  facts,  and  the  will  itself,  it 
appears  that  the  will  was  executed  June   2,   1883;   that 
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Martha,  the  deceased  daughter*^  was  born  January  14,  1841; 
that  she  married  John  C.  Walker  October  27,  1870;  that 
she  never  had  any  children  born  to  her;  that  she  adopted 
appellant  under  the  laws  of  Indiana  January  9,  1885, ^and 
that  decedent  had  knowledge  of  such  fact.  When  this  will 
was  made,  the  testator  had  a  wife,  three  sons  and  three 
daughters.  Martha  was  twenty-nine  years  old  when  she 
married.  When  the  will  was  executed,  she  had  been  married 
nearly  thirteen  years,  was  forty-two  years  old,  and  had 
never  borne  a  child.  As  to  the  testator's  wife  and  the 
two  invalid  daughters  referred  to  in  the  will,  I  will  not 
notice  further,  for  they  are  each  dead,  and  the  will  has  been 
fully  executed  as  to  them.  In  this  connection,  in  the  recital 
of  material  facts,  which  appear  by  the  will  and  record,  the 
significant  fact  that  the  will  gave  to  Martha  and  her  husband 
a  life  estate  only  in  the  real  estate  willed  to  her,  while  it 
gave  to  all  the  other  children  to  whom  real  estate  was  willed 
a  fee  simple  interest,  should  not  be  overlooked. 

When  a  child  is  legally  adapted  under  the  law  of  this 
State,  the  relation  of  parent  and  child  is  thereby  created,  and 
such  adopted  child  will  inherit  under  the  laws  of  descent 
from  its  adopting  parent  as  though  it  were  a  child  lawfully 
bom  to  such  parent.  As  to  this  proposition,  there  seems  to 
be  no  doubt.  Davis  v.  Fogle,  124  Ind.  41,  7  L.  R  A.  485; 
Humphries  v.  Davis^  100  Ind.  274.  I  think  it  equally 
plain  also  that  such  an  adopted  child  cannot,  under  the  laws 
of  descent,  inherit  from  the  ancestors  of  the  adopting  par- 
ent. This  is  obvious  by  analogous  reasoning  when  we  con- 
sider the  fact  that  a  parent  of  a  natural  child,  who  dies  with- 
out issue,  inherits  the  property  of  such  child  regardless  of 
the  source  from  which  it  was  acquired;  while  the  adopting 
parent  only  inherits  such  property  as  has  come  to  the  adopted 
child  through  the  adopting  parent,  and  all  other  property  of 
the  adopted  child  goes  to  its  kinsmen  of  the  same  blood. 
Humphries  v.  Davis,  supra;  Davis  v.  Fogle,  supra.  An 
additional  instance  showing  the  status  and  rights  of  a  nat- 
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ural  child  diflFer  from  those  of  an  adopted  child  is  that  where 
a  natural  child  is  bom  after  the  execution  of  a  will,  where 
the  will  does  not  make  provision  for  it,  such  birth  revokes 
the  will;  while  the  adoption  of  a  child,  after  the  making  of  a 
will,  where  no  provision  is  made  for  such  adopted  child,  such 
adoption  does  not  revoke  the  will.  Davis  v.  FogUy  supra. 
In  the  case  last  cited,  after  reviewing  the  authorities,  the 
court,  on  page  forty-four  by  Olds,  J.,  said:  "These  deci- 
sions go  as  far,  it  would  seem,  in  holding  the  legal  status  of . 
the  adopted  child  to  be  the  same  as  a  natural  child,  as  is  war^ 
ranted  undftr  the  statutes." 

As  stated  in  the  majority  opinion,  the  common  law  made 
no  provision  for  the  adoption  of  children,  and  at  com- 
mon law  the  adoption  of  children  was  unknown.  As 
to  the  rights  and  status  of  an  adopted  child,  we  must  there- 
fore look  to  the  statutes,  under  which  the  relations  of  the 
adopting  parent  and  the  adopted  child  are  created.  At  com- 
mon law,  the  right  of  inheritance  was  recognized,  and  it 
only  existed  in  the  line  of  natural  blood.  The  right  of 
inheritance,  therefore,  which  follows  from  the  relations  cre- 
ated by  the  statute  authorizing  the  adoption  of  children,  is 
a  right  in  derogation  of  the  common  law,  and  such  statutory 
rights,  together  with  the  statutes  creating  them,  must  be 
strictly  construed  against  the  person  asserting  such  rights. 
The  law  of  descent  in  this  State  is  regulated  by  statute,  and 
like  the  common  law  of  inheritance  it  is  based  upon  natural 
or  blood  relationship,  as  a  rule  of  succession  according  to 
nature,  which  has  prevailed  for  all  time.  An  heir,  in  legal 
contemplation,  is  a  creature  of  common  law,  while  a  child 
by  adoption  is  a  creature  of  statutory  law.  Keegan  v. 
Geraghty,  101  HI.  '26;  Wallace  v.  Rappleye,  103  111.  229; 
In  re  Jessup's  Estate^  81  Cal.  408,  21  Pac.  976,  6  L.  E.  A. 
594. 

It  has  been  held,  and  I  think  correctly,  that  ah  adopted 
child  remains  only  such,  and  obtains  such  right  of  inherit- 
ance only  as  is  prescribed  by  statute,  but  yet  does  not  become 
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the  child  in  fact  of  the  persons  adopting  it.  In  Barnhizel  v. 
Ferrellf  47  Ind.  335,  this  language  is  used:  "By  the  act 
of  adoption,  the  child  is  entitled  to  inherit  from  his  adopted 
parent  as  his  heir,  in  the  degree  of  a  child.  Barnes  v.  AUen, 
25  Ind.  222,  226.  The  act  does  not  provide  that  he  should 
be  the  child  of  the  adopting  parent,  but  he  shall  take  the 
name,  and  be  entitled  to  take  hiff  property  by  descent  or  other- 
wise the  same  as  he  would  if  he  was  his  child  or  natural  heir, 
and  the  adopting  parenjt  shall  occupy  the  position  toward 
the  child  of  a  father  or  mother  and  be  liable  in  every  way 
for  such.  In  8 chafer  v.  EneUy  54  Pa.  St.  304,  it  is  said: 
"The  right  to  inherit  from  the  adopting  parent  is  made  com- 
plete, but  the  identity  of  the  child  is  not  changed.  One 
adopted  has  the  rights  of  a  child  without  being  a  child." 
And  in  Commonwealth  v.  Nancrede,  32  Pa.  St.  389,  the 
same  court  said:  "Giving  an  adopted  son  a  right  to  inherit, 
does  not  make  him  a  son  in  fact.  And  he  is  so  regarded  in 
law,  only  to  give  the  right  to  inherit."  So  it  is  seen  that  by 
the  act  of  adoption,  the  identity  of  the  child  is  not  changed; 
it  does  not  become  the  child  of  the  adopting  parent  in  fact, 
and  can  be  regarded  as  such  only  to  give  the  right  to  inherit 
This  right  of  inheritance  also  is  a  statutory  right,  and  cannot 
be  enlarged  by  intendment  See,  also,  Russell  v.  Russell, 
84  Ala.  48,  3  South.  900;  S chafer  v.  Eneu,  64  Pa.  St  304; 
Barnes  v.  Allen,  supra. 

In  Vol.  24  Am.  &  Eng.  Ency.  of  Law  424,  referring  to 
statutory  enactments  for  the  adoption  of  children,  it  is  said: 
"The  general  effect  of  these  statutes  is  that  the  adopted  child 
becomes  entitled  to  succeed  to  the  estate  of  the  adopting 
parent  in  the  same  manner  as  if  it  had  been  a  child  of  the 
blood  of  such  parent.  ♦  ♦  *  And,  indeed,  the  general 
effect  of  the  decisions  is  to  deny  the  right  of  the  adopted 
child  to  succeed  to  the  estate  of  any  member  of  the  adopting 
family  other  than  the  adopting  parents.  So,  it  has  been  held 
that  an  adopted  child  does  not  succeed  to  the  estate  of  the 
adopting  parent's  ancestors,  nor  to  the  estate  of  children 
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born  to  the  adopting  parents.  See  Sunderland^ 8  EsialCy  60 
Iowa  782,  13  N.  W.  655;  Header  v.  Archer,  65  N.  H.  214, 
23  AtL  521;  Keegan  v.  Gerayhty,  supra;  Davis  v.  FogUy 
supra;  Helms  v.  Elliott,  89  Tenn.  446,  14  S.  W/  930; 
Wyeth  V.  Stone,  144  Mass.  441,  11  K  E.  729. 

Children  bom  to  the  adopting  parents  do  not  become 
brothers  or  sisters,  as  the  case  may  be,  to  the  adopted  child, 
and  neither  can  the  one  inherit  from  the  other.  While  a 
child  acquires  certain  additional  rights  because  of  the  adop- 
tion under  a  statute,  there  is  nothing  in  the  act  of  adoption 
which  takes  away  existing  rights,  and,  on  becoming  entitled 
to  inherit  from  its  adopting  parents,  the  adopted  child  does 
not  thereby  lose  its  right  to  inherit  from  its  natural  parents. 
Vol.  24  Am.  &  Eng.  Ency.  of  Law,  426 ;  Wagner  v.  Vamer, 
50  Iowa  532. 

It  might  be  profitable  to  review  the  statutory  provisions  of 
some  of  the  states  relating  to  the  adoption  of  children  in 
comparison  to  our  own  statute  upon  that  subject,  but  time 
forbids.  As  was  said  in  Markover  v.  Krauss,  132  Ind.  294, 
17  L  R.  A.  806:  "There  is,  however,  but  little,  if  any, 
uniformity  in  the  various  statutory  provisions,  and  a  study 
of  the  several  statutes,  with  the  constructions  given  them 
by  the  courts,  gives  us  but  little  light  on  the  point  of  diffi- 
culty." The  provisions  of  our  statute,  so  far  as  the  ques- 
tions here  involved  are  concerned,  are  as  follows:  §837 
Bums  1894:  That  "from  and  after  the  adoption  of  such 
child  it  shall  take  the  name  in  which  it  is  adopted  and  be 
entitled  to  and  receive  all  the  rights  and  interest  in  the 
estate  of  such  adopting  father  or  mother,  by  descent  or 
otherwise,  that  such  child  would  if  the  natural  heir  of  suoh 
adopting  father  or  mother."  And  the  following  section  pro- 
vides :  "After  the  adoption  of  such  child,  such  .  adopted 
father  or  mother  shall  occupy  the  same  position  toward  such 
child  that  he  or  she  would  if  the  natural  father  or  mother." 

In  the  several  xBases  of  Barv^  v.  Allen,  supra ^  Isenhour 
V.  Isenhour,  52  Ind.  328,  Keith  v.  Ault,  144  Ind.  626, 
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Patterson  v.  Browning^  146  Ind.  160,  and  Markover  v. 
KrausSj  supra^  all  have  relation  to  questions  of  descent  from 
the  adopting  parent  to  the  adopted  child,  and  these  were  the 
only  questions  there  decided  that  have  any  weight  and  bear- 
ing here.  None  of  them  have  reference  to  the  right  of  an 
adopted  child  to  take  under  the  will  of  the  ancestor  or  an- 
cestors of  the  adopting  parent.  The  exact  question  therefore 
presented  by  the  record  in  this  case  has  not  been  before  the 
courts  of  last  resort  in  this  State.  At  least  the  most  diligent 
search  on  my  part  has  failed  to  find  a  case  where  the  ques- 
tion has  been  adjudicated  upon  by  our  courts.  The  case  of 
Schafer  v.  EneUy  supra,  is  more  directly  in  point  here  than 
any  cited,  or  which  I  have  been  able  to  find.  There,  one 
Theresa  Clark,  under  the  laws  of  Pennsylvania,  adopted 
three  children,  as  she  expressed  it  in  her  will,  "as  my  chil- 
dren and  heirs,  with  the  view  and  intent  that  they  shall  have 
all  the  rights  of  children  and  heirs  of  their  adopting  parent 
according  to  the  laws  of  Pennsylvania,  and  shall  thereby 
inherit  the  property  and  estate  devised  to  me  for  life,  and 
after  my  death  to  my  children  and  their  heirs,  by  the  last  will 
and  testament  of  my  father,  James  Eneu,  deceased."  James 
Eneu,  by  his  will,  devised  to  George  Clark  certain  premises, 
reserving  a  certain  annual  rent  which  he  devised  to  Theresa 
Clark,  his  daughter,  for  life,  and  upon  her  decease  the  same 
was  to  go  to  her  children  and  the  heirs  of  her  children 
forever,  and  gave  the  residue  of  his  estate  to  his  children, 
naming  them.  Theresa  Clark  died  without  having  children 
born  to  her.  In  discussing  the  case  presented  by  these  facts, 
the  court  said:  "If  therefore  the  adopted  children  are  the 
owners  of  the  rent,  it  is  because  they  are  devisees  under  the 
will  of  James  Eneu,  the  first  testator.  But  his  gift  of  the 
remainder  was  to  the  children  of  his  daughter  Theresa  Clark, 
and  the  heirs  of  her  children.  Adopted  children  are  not 
children  of  the  person  by  whom  they  have  been  adopted,  and 
the  act  of  Assembly  does  not  attempt  the  impossibility  of 
making  them  such.     It  enacts  that  it  is  lawful  for  any  per- 
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son  desirous  of  adopting  any  child  as  his  or  her  heir,  or 
as  one  of  his  or  her  heirs,  to  present  his  or  her  petition  to  a 
court"  etc.,  "declaring  such  desire,  and  that  he  or  she  will 
perform  all  the  duties  of  a  parent  to  such  child,"  "and  such 
court,"  etc.,  "may  decree  that  such  child  is  heir  of  such  adopt- 
ing parent."  There  is  a  proviso  enacting  that  if  such  adopt- 
ing parent  shall  have  other  children,  the  adopted  child 
shall  share  the  inheritance  as  one  of  them  in  case  of  intes- 
tacy, and  that  he,  she,  or  they  shall  inherit  respectively 
from  and  through  each  other,  as  if  all  had  been  the  lawful 
children  of  the  same  parent.  The  right  to  inherit  from  the 
adopting  parent  is  made  complete,  but  the  identity  of  the 
child  is  not  changed.  One  adopted  has  the  rights  of  a  child 
without  being  a  child.  In  Commonwealth  v.  Nancrede,  32 
Pa.  St.  389,  it  was  ruled  that  property  descending  to  an 
adopted  child  is  subject  to  the  collateral  inheritance  tax. 
That  could  not  be  if  the  adopted  were  a  child.  In  Nan- 
crede's  case,  Lowrie,  C.  J.,  said:  "Giving  an  adopted  son 
a  right  to  inherit  does  not  make  him  a  son  in  fact.  And  he  is 
so  regarded  in  law,  only  to  give  the  right  to  inherit."  From 
the  opinion  in  the  case  from  which  we  have  just  quoted,  it 
appears  that  the  will  of  James  Eneu  took  effect  in  1851.  It 
gave  a  life  estate  in  the  rent  to  Mrs.  Clark  wuth  a  contingent 
remainder  to  her  children,  and  the  residue  of  his  estate  to 
his  children,  naming  them,  in  fee. 

It  is  true,  as  shown  in  the  prevailing  opinion,  that  in  Sew- 
all  V.  BohertSj  115  Mass.  262,  a  rule  of  construction  was 
announced  directly  opposite  to  that  announced  in  Schafer 
V.  EneUy  supra.  An  examination  of  that  case,  however,  dis- 
closes the  fact  that  the  statutory  provision  in  Massachusetts 
regulating  the  adoption  of  children  is  much  broader,  and 
confers  additional  rights  upon  an  adopted  child,  which  are 
not  given  either  by  the  statute  in  Pennsylvania  or  this  State. 
The  Massachusetts  statute  declares  that  an  adopted  child 
"shall  be  deemed,  for  the  purposes  of  inheritance  by  such 
child  and  all  other  legal  consequences  and  incidents  of  the 
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natural  relation  of  parents  and  children,  the  child  of  the 
parents  by  adoption,  the  same  as  if  he  had  been  born  to  them 
in  lawful  wedlock."  Under  this  broad  and  comprehensive 
provision  of  the  statute,  it  was  held  that  where  a  deed  of 
trust  was  made  without  reserving  any  power  of  revocation, 
and  the  deed  provided  that  the  income  from  the  estate  was 
to  be  paid  to  the  grantee  for  life,  and  upon  his  death  to  trans- 
fer the  principal  sum  to  his  executor  in  trust  for  the  especial 
use  and  benefit  of  any  child  or  children  of  the  grantee,  and 
when  afterwards  such  grantee  adopted  a  child  under  the 
statute,  and  died,  leaving  no  other  child,  that  such  adopted 
child  took  the  estate  as  a  "child",  under  the  settlement  as 
one  of  the  "legal  consequences  and  incidents  of  the  natural 
relation  of  parents  and  children,"  by  virtue  of  tlie  statute. 
In  upholding  the  claim  of  the  adopted  child,  the  court  said: 
"This  language  is  very  broad  and  comprehensive,  and  it 
was  manifestly  the  intention  of  the  legislature  to  provide 
that,  with  the  exceptions  named,  the  adopted  child  should, 
in  the  words  of  the  sixth  section,  *to  all  legal  intents  and  pur- 
poses be  the  child  of  the  petitioner.'  The  adopted  child,  in 
this  case,  ♦  *  *  must  be  regarded  in  the  light  of  a 
child  bom  in  lawful  wedlock."  After  the  decision  in  SeuHiU 
v.  RobertSy  supra^  the  legislature  amended  the  statute.  Pub. 
Stat.  Ch.  148,  §§7  and  8.  The  statute  provided  that  as 
to  succession  or  inheritance  of  property,  an  adopted  child 
"shall  take  the  same  share  of  property  which  the  adopting 
parent  could  have  devised  by  will  that  he  would  have  taken 
if  bom  to  such  parent  in  lawful  wedlock,  and  he  shall  stand 
in  regard  to  the  legal  descendants,  but  to  no  other  of  the 
kindred  of  such  parent,  in  the  same  position  as  if  so  born  to 
him."  The  following  section  provides:  "The  term  child, 
or  its  equivalent,  in  a  grant,  trust-settlement,  entail,  devise, 
or  bequest,  shall  be  held  to  include  a  child  adopted  by  the 
settler,  grantor,  or  testator,  unless  the  contrary  plainly  ap- 
pears by  the  terms  of  the  instrument;  but  when  the  settler, 
grantor,  or  testator  is  not  himself  the  adopting  parent,  the 
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child  by  adoption  shall  not  have,  under  such  an  instrufaent, 
the  rights  of  a  child  bom  in  lawful  wedlock  to  the  adopting 
parent,  unless  it  plainly  appears  to  have  been  the  intention 
of  the  settler,  grantor,  or  testator  to  include  an  adopted 
child." 

It  seems  clear  to  me  that  the  subsequent  amendment  of 
the'statute  was  made  by  the  legislature  because  it  had  been 
demonstrated  by  the  construction  placed  upon  it  in  Bewail 
V.  Roberts y  supra,  that  it  was  too  broad  and  comprehenEflve 
and  conferred  rights  upon  adopted  children  that  the  legisla- 
ture did  not  intend  to  confer,  and  the  amendment  was  made 
to  avoid  the  consequent  evil  which  might  result  therefrom. 
While  the  decision  in  that  case  declared  the  law,  as  applied 
to  the  particular  facts  and  the  statute  as  it  then  existed,  yet, 
in  my  judgment,  the  rule  there  announced  is  not  binding 
here,  and  is  not  authority.    In  a  later  case,  after  the  statute 
was  amended,  the  last  cited  statute  and  the  Sewdll  v.  Roberts 
case  were  under  consideration,  and  the  court  said:    "These 
provisions  made  a  material  change  in  the  law  as  to  the 
rights  of  adopted  children,  and  therefore  the  decision  of 
Sewall  v.  Roberts,  115  Mass.  202,  does  not  aid  us  in  the 
present  inquiry."    Wyeth  v.  Stone,  144  Mass.  441.    While 
this  case  does  not  decide  the  question  at  issue,  the  reasoning 
of  the  court  in  discussing  the  facts  is  so  forcible  and  able  that 
it  is  worthy  of  some  space  in  this  opinion.  The  facts,  as  fairly 
stated  by  counsel  for  appellee,  are  as  follows:    In  this  case 
one  Jaiel  Baker  died  in  1873,  leaving  a  widow  and  no  chil- 
dren except  an  adopted  daughter,  Eliza  Stone.    By  his  will 
he  left  all  his  property  to  a  trustee  who  was  directed  to  pay 
all  the  income  to  his  wife  during  her  life,  and  by  the  second 
clause  of  his  will  he  gave,  at  the  death  of  his  wife,  certain 
pecuniary  legacies  to  her  nephews  and  nieces.     The  third 
clause  of  the  will  is  as  follows:  "After  payment  of  the  fore- 
going legacies,  I  give,  bequeath  and  devise  all  the  remainder 
of  my  estate  to  my  adopted  daughter,  Eliza  Stone,  wife  of 
Howard  Stone,  of  said  Waltham,  in  her  o^vn  right;  but  if 
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said  Eliza  Stone  shall  die  without  issue,  before  the  decease 
of  my  said  wife,  then  I  give,  bequeath  and  devise  said  re- 
nijainder  to  the  heirs  at  law  of  my  said  wife."  Eliza  Stone, 
the  adopted  daughter,  died  without  issue  in  May,  1877.  The 
wife  of  the  testator  died  in  1883.  She  had  no  natural  chil- 
dren, but  in  September,  1877,  she  adopted  the  tenant  resid- 
ing on  her  land.  The  court  held  that  such  adopted  son  of 
the  above  mentioned  wife  adopted  after  the  testator's  death 
was  not  entitled  to  take  under  the  terms  "heirs  at  law",  used 
in  said  third  clause.  The  court  in  construing  said  will  and 
the  above  sections  of  the  Massachusetts  statutes  says:  "The 
design  of  the  legislature  in  this  statute  clearly  was  to  qualify 
and  limit  the  right  of  an  adopted  child  under  the  previous 
statute,  as  construed  by  the  court.  The  purpose  of  the  stat- 
ute seems  to  be  to  make  a  distinction  between  property 
which  the  adopting  parent  owns  and  can  dispose  of  by  will, 
and  other  property  or  rights  which  a  child  born  in 
wedlock  can  take  derivatively  through  or  by  reason  of  hia 
kinship  to  his  parent.  Thus,  in  the  seventh  section,  an 
adopted  child  will  take  by  succession  or  inheritance  the  same 
share  of  the  property  which  the  parent  owns,  so  that  he  can 
dispose  of  it  by  his  will  as  if  he  were-  a  child  bom  in  wed- 
lock; but  he  cannot  take  property  not  owned  by  the  parent, 
but  which  would  come  to  a  child  bom  in  wedlock  by  right 
of  representation  after  the  parent's  death.  He  can  inherit 
directly  from  the  parent,  but  he  can  not  inherit  in  lieu  of  his 
parent  by  right  of  representation  from  any  of  his  parent's 
kindred.  The  purpose  of  the  eighth  section  is  to  provide  for 
cases  where  property  comes  to  a  man's  children,  not  by 
inheritance,  but  under  a  settlement,  trust  deed,  or  will,  and 
to  establish  a  rule  governing  the  rights  of  adopted  children 
in  such  cases.  There  is  no  word  which  is  exactly  the 
equivalent  of  'child',  so  as  to  be  interchangeable  with  it 
under  all  conditions.  We  think  the  intention  was  to  pro- 
vide, that  if,  by  settlement,  deed,  or  will,  property  is 
given  by  terms  which  embrace  and  include  a  child  born 
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in  wedlock,  and  which,  in  their  application  to  existing  facts, 
have  the  same  effect  and  mean  the  same  thing  as  child 
or  children  such  as  the  term  'issue/  'descendant',  or  'heir 
at  law,'  the  rule  provided  by  this  section  shall  apply  in 
the  construction  of  the  instrument-  Any  other  construc- 
tion would  give  the  statute  a  very  narrow  scope,  and  to 
a  great  extent,  defeat  its  purposes.  In  the  case  at  bar,  the 
property  is  devised  to  'the  heirs  at  law  of  my  said  wife.' 
The  tenant  is  not  the  natural  heir  at  law  of  Mrs.  Baker. 
The  statutes  do  not  give  him  all  the  qualities  and  rights  of 
an  heir  at  law,  but  only  certain  limited  rights.  *  *  *  The 
will  shows  that  the  testator  had  in  his  mind  the  natural  heirs 
of  his  wife,  as  he  gives  to  most  of  them  pecuniary  legacies 
describing  them  as  'my  nephews  and  nieces.'  There  is 
nothing  to  show  that  he  contemplated  that  his  wife  might, 
after  his  death,  adopt  a  child;  and  it  is  impossible  to  say 
that,  in  the  words  of  the  statutes,  it  plainly  appears  to  have 
been  the  intention  of  the  testator  to  include  in  his  devise  an 
adopted  child  of  his  wife." 

The  case  of  Keegan  v.  Oeraghtyj  101  HI.  26,  is  instructive 
as  to  the  relations  between  an  adopted  child  and  the  adopt- 
ing parent.  The  question  at  issue  in  that  case  was  one  of 
descent  under  the  statute  of  Illinois,  as  to  the  right  of  an 
adopted  child  to  inherit  from  children  by  birth  of  the  adopt- 
ing parent,  and  illustrates  with  what  strictness  such  statutes 
will  be  construed  as  against  the  adopted  child.  In  the 
opinion,  the  court  said:  "But  a  majority  of  the  states  of  the 
Union  have  enacted  statutes  of  adoption.  There  is  not  uni- 
formity in  such  statutes.  In  no  two  of  them,  perhaps,  are  the 
new  rights  and  obligations  precisely  the  same.  *  *  * 
Our  statute  of  adoption  provides  that  the  child  adopted  shall 
be  deemed,  for  the  purpose  of  inheritance  by  such  child,  the 
child  of  the  parents  by  adoption,  etc.  Tor  the  purpose  of 
inheritance  of  such  child,'  from  whom?  The  statute  does 
not  say,  but  we  say,  from  the  adoptive  parents.  We  think 
it  must  be  so  limited  from  the  nature  of  the  proceeding,  the 
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propriety  of  so  doing,  and  from  the  absence  of  express  words 
of  further  extent.  The  proceeding  of  adoption  is  one  en- 
tirelj  between  such  parents  and  the  child,  at  the  instance, 
by  the  consent,  and  upon  the  petition  of  the  parents  or  par- 
ent. The  artificial  relation  from  adoption  is  established 
between  these  parties,  and  the  statute  defines  what  shall 
be  the  duties  and  rights  of  the  parties  from  this  relation 
between  them.  As  we  construe  the  statute,  as  between  the 
parties  to  the  transaction  the  adopted  child  is  deemed,  for 
tlie  purpose  of  inheritance  from  the  adoptive  parents,  their 
child,  the  same  as  if  he  had  been  bom  to  them  in  lawful 
wedlock.  And  when  such  an  adoptive  parent  dies  intes- 
tate, having  no  children  born  to  him  in  wedlock,  it  is  reason- 
able and  just  that  the  property  he  leaves  should  go  to  a 
stranger  to  his  blood,  his  adopted  child.  It  would  be  a  con- 
sequence of  his  own  desire  and  request  in  the  taking  of  the 
adoption  proceeding.  But  another  person,  who  has  never 
been  a  party  to  any  adoption  proceeding,  who  has  never 
desired  or  requested  to  have  such  artificial  relation  estab- 
lished as  to  himself,  why  should  his  property  be  subjected 
to  such  an  unnatural  course  of  descent?  To  have  it  turned 
away  upon  his  death  from  blood  relations,  where  it  would 
bo  the  natural  desire  to  have  property  go,  and  pass  into  the 
hands  of  an  alien  in  blood, — to  produce  such  effect,  it  seems 
to  us,  the  language  of  the  statutes  should  be  most  clear  and 
unmistakable,  leaving  no  room  for  any  question  whatever. 
We  find  in  our  statute  of  adoption  no  express  language  giv- 
ing to  the  adopted  child  the  right  to  inherit  from  any  one 
else  than  the  adoptive  parents.  By  the  statute  the  adopted 
child  is  to  be  deemed  the  same  as  if  bom  in  lawful  wedlock, 
for  the  purpose  of  inheritance  by  such  child,  *and  the  legal 
consequences  and  incidents  of  the  natural  relation  of  parents 
and  children.'  These  last  general  words,  we  think,  are  to 
be  qualified  in  like  manner  as  the  others  remarked  upon,  by 
restriction  to  the  parties  to  the  adoption  proceeding  and  the 
persons  named  in  the  statute.    Surely,  in  this  generality  of 
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language  there  can  not  be  found  given  the  important  right 
to  inherit  from  a  person  other  than  the  adoptive  parents.'' 

Appellant  has  cited  many  cases  involving  the  right  of  an 
adopted  child  to  inherit  from  its  adopting  parent.  The  rule 
fixed  by  the  decisions  in  those  cases,  I  most  heartily  concede, 
and  cheerfully  accept  as  the  law;  but  such  cases  do  not  throw 
any  light  upon  the  question  here  presented.  In  the  prevail- 
ing opinion,  many  of  those  cases  are  cited  and  commented 
upon,  and  bb  they  are  not  of  controlling  importance  here, 
I  do  not  deem  it  necessary  to  refer  to  them  or  to  discuss  them 
at  any  length.  There  is  one  case,  however,  I  desire  to 
mention.  Van  Matre  v.  Sanheyy  148  111.  536,  36  N.  E.  628, 
23  L.  R.  A.  665,  39  Am.  St.  196.  The  question  at 
issue  there  was  one  of  descent  from  the  adopting  parent 
to  the  adopted  child.  Following  the  decision  in  that  case, 
as  reported  in  the  last  cited  report,  is  the  following  note : 
"Very  often,  in  wills,  property,  is  devised  to  a  specified 
person,  apd,  after  his  death,  to  his  heirs  or  next  of  kin,  or  to 
his  heirs  at  law,  and  then  in  the  event  of  his  having  an 
adopted  child,  the  question  is,  whether  such  child  is  included 
within  these  words,  and  therefore  entitled  to  the  benefit  of 
the  devise  or  bequest.  In  the  absence  of  circumstances  tend- 
ing to  show  that  the  testator  anticipated  the  adoption,  or 
knew  that  it  had  already  taken  place,  and  therefore  probably 
intended  to  treat  the  person  adopted  as  a  possible  beneficiary, 
the  decisions  generally  exclude  the  adopted  child  from  the 
benefit  of  the  will."  Jenkins  v.  JenkinSy  64  N.  H.  407,  14 
Atl.  557;  Morrison  v.  Sessions,  70  Mich.  297,  38  N.  W. 
249,  14  Am.  St.  500;  Reinders  v.  Koppelman,  94  Mo.  338, 
7  S.  W.  288;  Schafer  v.  Eneu,  54  Pa.  St.  304;  Wyeth  v. 
StonSj  144  Mass.  441, 11  N".  E.  729.  In  Jenkins  v.  Jenkins, 
supra,  it  was  said:  'T!f  the  adopted  child,  not  being  an 
heir,  can  by  statute  be  created  one  for  the  purpose  of  inher- 
itance, such  a  statute  can  not  be  used  to  defeat  the  manifest 
intention  of  the  testator,  which  is  controlling  in  the  con- 
struction of  wills."    In  many  cases  it  is  correctly  held  that 
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greater  regard  is  had  to  the  clear  intent  of  the  testator  in 
the  construction  of  a  will,  than  to  the  particular  words  used 
in  Seeking  to  identify  the  persons  intended  as  beneficiaries. 
McLeod  V.  McDonndj  6  Ala.  236;  Travis  v.  Morrison^  28 
Ala,  494;  Bond^s  Appeal^  31  Conn.  183;  Stevenson  v. 
DruUy,  4  Ind.  519;  Ely  v.  Ely,  20  K  J.  Eq.  43.  If  a  will 
is  capable  of  two  interpretations,  that  one  should  be  adopted 
by  the  courts  which  gives  preference  to  blood  relatives,  rather 
than  strangers,  4  Kent.  Com.  (11th  ed.),  535;  VanKleech 
V.  Dutch  Churchy  20  Wend.  457;  Scoft  v.  Guernsey y  48  N. 
T.  106;  Quinn  v.  Hardenhrooky  54  N.  Y.  83,  86;  Kelso  v. 
Lorillardy  85  X.  Y.  177;  Wood  v.  Mitchamy  92  N.  Y.  375, 
379;  Downing  v.  Bain,  24  Ga.  372;  Smithes  Appeal, 
23  Pa.  St  9.  In  many  cases  it  has  been  held  that  where  the 
words  "issue"  or  "children"  or  "heirs  at  law"  have  been 
used  in  a  will,  a  child  adopted  after  the  execution  of  the 
will  could  not  take  under  such  words.  Jenkins  v.  JenhinSy 
supra;  Russell  v.  Eussely  84  Ala.  48,  3  South.  900 ^  Bamum 
V.  Bamuniy  42  Md.  251;  S chafer  v.  EneUy  supra;  Bowdlear 
V.  Bowdlear y  112  Mass.  184;  Wyeth  v.  StonSy  supra.  I  find 
very  many  cases  which  hold  that  the  word  "children",  being 
confined  to  issue  in  the  first  degree,  when  used  in  a  deed  or 
will,  applies  primarily  to  a  specific  and  determinable  class; 
and  that  the  term  is  a  designatio  personae  and  indicates  not 
inheritable  succession,  but  individual  acquisition.  The  word 
"child"  is  a  word  of  limitation.  For  authorities  see  following 
note  1,  page  23^  Vol.  3  Am.  &  Eng.  Ency.  of  Law.  In 
Anderson's  Law  Diet.  p.  174,  the  word  "child"  is  defined  as 
follows:  "3.  A  legitimate  descendant  in  the  first  degree." 
In  common  parlance,  and  as  generally  used  and  understood^ 

the  word  "children"  does  not  include  anv  other  than  the 

1/ 

immediate  descendants  in  the  first  degree  of  the  ancestor. 
It  may,  however,  include  others,  as  where  it  appears  from 
a  will  that  there  are  no  other  persons  in  existence  who  will 
answer  the  description  of  children  except  descendants  of  a 
degree  remoter  than  the  first;  or  where  there  could  not  be 
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any  of  the  firgt  degree  at  the  time  or  in  the  event  contem- 
plated by  the  testator;  or  where  he  has  shown  by  other  words 
that  he  .used  the  word  "children"  as  synonymous  with 
descendants,  or  issue,  or  to  designate  or  include  illegitimate 
offspring,  etc.  Of  the  many  cases  in  support  of  this  defini- 
tion, I  cite  these:  Mowatt  v.  Carow^  7  Paige  328;  Palmer 
y,  Horriy  84  'N.  Y.  516;  Ingraham  v.  Meade^  3  Wall,  Jr., 
32;  Rogers  v.  Weller^  5  Biss.  166;  Feit  v.  Vannattay  21 
N.  J.  Eq.  84;  Bates  v.  Dewson^  128  Mass.  334.  Mr.  Jar- 
man  on  Wills  (E.  &  T.);  ^ol.  2,  690,  says:  "The  legal  con- 
struction of  the  word  children  accords  with  its  popular 
signification,  namely,  as  designating  the  immediate  off- 
gpring;  for,  in  all  cases  in, which  it  has  been  extended  to  a 
wider  range  of  objects,  it  was  used  synonymously  with  a 
word  of  larger  import,  as  issue."  In  Vol.  2,  Redfield  on  Wills 
(2nd.  ed.)^  p.  15,  it  ia  said:  "The  word  ^children'  as  well  as 
all  other  similar  descriptive  terms  of  classes  or  relations,  it 
will  be  borne  in  mind,  must  always  be  understood  in  wills, 
in  its  primary  and  simple  signification,  where  that  can  be 
done."  Mr.  Schouler  on  Wills,  §534,  says:  "By  'children,' 
whether  of  the  testator  or  some  other  person,  a  will  is  gener- 
ally understood  to  denote  all  of  the  blood  offspring,  whether 
by  one  marriage  or  more.  But  children  by  affinity,  such  as 
a  son's  widow,  are  prima  fa^ie  excluded;  and  so  are  step- 
children." The  interpretation  put  upon  the  word  "children"' 
by  these  great  authors,  and  as  construed  by  the  courts  in  the 
many  cases  cited,  and  others,  ought  to  be  sufficient  to  deter- 
mine the  status  of  the  appellant  in  this  case,  without  looking 
further  to  the  will  in  determining  the  intention  of  the  testa- 
tor, and  who  was  embraced  in  the  will  as  objects  of  his  boun- 
ty. This  technical  meaning  has  long  been  given  to  the  word 
in  the  construction  and  interpretation  of  wills.  In  construing 
a  will  and  in  interpreting  the  words  used  therein,  we  must 
presume  that  the  testator  fully  undertsood  the  meaning  of  the 
words  used  by  him,  and  that  he  used  them  in  their  simple, 
primary  apd  usual  meaning.    Hence  in  the  use  of  the  word 
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"children"  in  item  twelve  of  the  will  under  review,  we 
must  presume  that  he  used  it  in  its  primary  and  simple 
signification,  and  that  he  intended  it  to  embrace  his  immedi- 
ate offspring  and  the  immediate  offspring  in  succession.    The 
Supreme  Court  of  this  State  has  recently  put  a  construc- 
tion upon  the  word  "child"    or    "children"    as    follows: 
*1t  is  a  rule  of  construction  that  prima  facie^  the  word 
child    or  children,    when    used    either    in    a    statute    or 
will,  means  legitimate  child  or  children."     McDonald  v. 
Pittsburgh^  etc.,  R.  Co.,  144  Ind.  459,  32  L.  R  A.  309. 
In  that  case 'many  authorities  were    collected    and    cited 
in  support  of  the  rule  announced,  and  I  content  myself 
by  referring  to  them  there.    True,  an  adopted  child,  within 
the  meaning  of  the  statute,  is  a  "legitimate  child"  of  its 
adopting  parent,  but  the  words  "legitimate  child",  as  used 
by  law  writers  and  in  the  adjudicated  case,  means,  unless 
otherwise    designated,   children   bom   in   lawful   wedlock. 
Counsel  for  appellees  have  cited  the  case  of  the  New  York 
Life  Ins.  Co.  v.  FieZe,  22  Hun  App.  Div.  80,  47  N.  Y. 
Supp.   841,  and  put  much  reliance  upon  the  decision  to 
support  their  contention  here  that  the  word  "children",  as 
used  in  item  twelve  of  the  will,  does  not  embrace  appellant. 
In  the  prevailing  opinion  that  case  is  referred  to  and  the 
facts  upon  which  it  rested  are  fairly  stated,  but  the  learned 
•judge  who  wrote  the  prevailing  opinion  says  that  the  case  is 
not  in  point.    I  concede  that  the  case  and  the  one  now  under 
consideration  are  strongly  different  in  point  of  facts,  but  the 
principles  discussed,  and  the  reasoning  used,  do  in  my  judg- 
ment lend  support  to  the  position  of  appellees.    I  need  not 
here  state  or  refer  to  the  facts  in  that  case,  but  I  deem  it  of 
importance  to  make  some  quotations  from  it     The  court 
said :    "At  the  time  of  the  execution  of  the  will,  the  testa- 
trix's daughter,  Emily,  was  then  but  forty  years  of  age, 
and  it  cannot  be  said  that  there  was  no  possibility  of  her  hav- 
ing any  children  in  the  future.    There  is  nothing  in  the  will 
itself,  or  in  the  situation  of  the  parties  at  the  time  of  the 
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execution  of  the  will,  that  would  justify  the  court  in  assum- 
ing that  this  testatrix  intended  to  give  to  the  words  ^living 
lawful  issue'  any  other  meaning,  viz.:    That  of  children  or 
their  descendants,  and  nothing  from  which  an  inference 
could  be  drawn,  that  the  testatrix  intended  to  include  within 
the  class  thus  specified  any  person  but  the  actual  offspring 
of  her  daughter  or  their  descendants.    It  is  true  that  at  the 
time  of  the  execution  of  the  will,  Mrs.  Lengnick  and  her 
husband  had  adopted  this  child,  and  that  by  that  adoption, 
under  the  law  of  Saxony,  the  child  had  acquired  a  certain 
legal  status,  with  certain  defined  legal  rights;  but  such  an 
adoption  did  not  by  the  law  of  Saxony  give  to  such  child  all 
the  rights  of  a  child  born  of  the  body  of  the  persons  who  had 
adopted  her;  nor  would  she  be  included  within  the  legal 
definition  of  the  term  lawful  issue.'    The  court  in  constru- 
ing this  statute  say:  ^The  relation  here  provided  for  is  that 
between  the  adopted  child  and  the  adopting  party;  that  rela- 
tionship is  reciprocal.    The  duty  of  the  adopting  party  is  that 
of  a  parent,  and  the  duty  of  the  adopted  child  toward  the 
adopting  party  is  that  of  a  child  of  a  marriage  of  its  parents. 
This  section  gives  to  the  child  no  right  as  to  other  not  adopt- 
ing parties;  and  where  the  code  speaks  of  the  right  of  an 
adopted  child  to  inherit,  it  is  provided  that  adopted  chil- 
dren inherit  from  the  adopting  party  the  same  as  children 
of  the  marriage,  unless  otherwise  provided  in  the  contract  of 
adoption.'    Thus,  no  right  is  given  to  an  adopted  child  by 
the  code  to  inherit  from  others  than  the  parties  who  have 
adopted  the  child.    This  limitation  would  seem  to  have  im- 
portant bearing.     Thus,  persons  adopting  a  child   could 
assume  a  relationship  to  the  adopted  child,  and  by  their 
voluntary  act  such  adopted  child  acquires  a  right  to  inherit 
their  property;  but  it  would  be  a  much  more  extensive  right 
to  bestow  upon  an  adopted  child  the  right  not  only  to  inherit 
from  the  adopting  parties  property  which  belonged  to  them, 
but  also  the  right  to  inherit  property  belonging  to  the  family 
of  the  adopting  parties,  who  had  no  voice  in  the  adoption  of 
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the  child,  and  thus  bring  in  a  person  to  inherit  their  property 
^ho  was  not  of  their  blood,  and  in  whom  it  was  possible  they 
had  no  interest."  The  court  in  commenting  <  upon  the 
weight  that  should  be  given  the  provisions  of  the  Saxony 
code,  in  reference  to  the  adoption  of  heirs,  in  the  construc- 
tion of  this  will,  says :  "Here,  howevef,  we  have  to  construe, 
not  so  much  the  meaning  of  the 'Saxony  code  as  the  inten- 
tion of  this  testatrix  in  the  making  of  the  will  in  question. 
Iler  intention  must  be  ascertained  from  the  words  used 
in  the  will,  considering  the  circumstances  surrounding  the 
testatrix  and  the  objects  of  her  bounty  at  the  time  of  the 
making  of  the  will;  and  in  ascertaining  that  intention  it  is, 
we  thinks  immaterial  as  to  what  construction  the  Saxony 
court  would  give  to  the  Saxony  code.  What  we  have  to  do 
is  to  ascertain  what  disposition  this  testatrix  intended 
should  be  made  of  this  share  of  her  estate,  after  the  death  of 
her  daughter  Emily,  and  considering  all  the  language  used 
in  the  will,  and  the  surrounding  circumstances,  we  think  it 
is  clear  that  the  testatrix  did  not  intend  that  this  share  of 
her  estate,  given  to  her  daughter  Emily,  for  life,  should 
upon  her  death,  go  to  this  adopted  child,  rather  than  to 
her  own  grandchildren,  for  whom  she  was  so  particular  to 
make  explicit  direction  as  to  their  ultimately  becoming  the 
owners  of  all  her  property,  upon  the  condition  of  her  daugh- 
ter Emily  dying  without  living  children.  To  hold  otherwise 
would  result  in  giving  to  this  adopted  child,  who  was  no 
relative  of  hers,  and  upon  whom  she  had  not  shown  any 
express  intention  to  confer  it  a  much  larger  portion  of  her 
estate  than  is  given  to  any  of  her  own  grandchildren;  and 
we  certainly  do  not  think  that  we  would  be  justified  in  adopt- 
ing such  a  conclusion  in  the  absence  of  an  intention  thus 
declared."  It  is  unnecessary  for  me  to  make  any  comment 
on  what  the  court  said  in  that  case  further  than  to  say  that 
it  seems  to  me  that  the  principles  there  discussed  strongly 
entrench  and  strengthen  the  right  of  appellees  to  have  the 
residue  of  their  ancestor's  estate  distributed  to  them.     If 
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I  properly  comprehend  the  scope  of  the  prevailing  opinion, 
the  decision  is  made  to  rest  upon  the  fact  that  by  adoption 
appellant  became  the  child  of  Mary  Walker^  and  as  she  sur- 
vived her  adoptive  mother,  she  is  entitled  to  share  in  the 
distribution  of  the  residue  of  the  estate,  as  directed  in  item 
twelve  of  the  will,  on  the  ground  that  the  word  "children", 
as  there  used,  is  sufficient  to  designate  her  as  one  of  the  dis- 
tributees upon  the  death  of  her  adopted  mother. 

I  have  tried  to  show  in  this  dissenting  opinion,  and  feel 
that  I  am  abundantly  sustained  by  the  great  weight  of  the 
authorities,  that  the  word  "child",  as  used  in  the  willj  does 
not  include  the  adopted  child  of  a  residuary  legatee,  who  is 
made  by  the  will  a  distributee  under  it.  I  am  clearly  of  the 
opinion  that  under  all  the  rules  for  the  construction  of  wills, 
appellant  can  not,  by  the  will  itself,  be  designated  or  identi- 
fied as  a  legatee.  It  is  the  rule  that  words  occurring  more 
than  once  in  a  will  must  be  presumed  to  be  used  in  the  same 
sense,  unless  a  contrary  intention  appears  by  the  context 
Thus  in  Jarman  on  Wills,  in  his  chapter  on  general  rules 
of  construction,  it  is  said:  "That  words  occurring  more  than 
once  in  a  will  shall  be  presumed  to  be  used  always  in  the 
same  sense,  unless  a  contrary  intention  appears  by  the  con- 
text, unless  the  words  be  applied  to  different  subjects."  And 
it  was  so  held  in  State  Bank  v.  Ewing,  17  Ind.  68.  On 
examination  of  the  will  in  this  case,  it  will  be  found  that  the 
word  "children"  occurs  four  times,  and  onlv  in  item  twelve.' 
After  the  several  bequests  made,  preceding  item  twelve, 
which  disposed  of  all  the  testator's  estate  except  an  undeter- 
mined surplus,  he  first  directs  that  such  surplus  shall  be 
distributed  among  his  several  children,  Martha,  Thomas  J., 
John  A.  and  Samuel  W.,  and  that  they  shall  share  alike 
in  such  distribution.  Then  the  will  provides  that  in  the 
event  of  the  death  of  either  of  the  parties  named,  the  shares 
due  such  as  are  deceased  shall  go  to  the  children  of  such 
deceased  person,  if  there  be  children,  and  if  there  be  no  such 
children,  then  such  shares  shall  go  to  the  survivors.    It  will 
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not  be  denied  but  what  the  testator,  when  he  used  the  word 
^'children"  in  the  first  instance,  meant  the  children  of  his 
body;  children  of  his  blood  bom  to  him  in  lawful  wedlock. 
It  seems  equally  clear  to  me  that  when  he  again  used  the 
word  ^'children",  he  meant  to  include  the  children  of  his 
children,  of  the  same  blood  and  not  otherwise.  It  alao 
appears  to  me  from  the  language  used,  that  it  was  the 
intention  of  the  testator  that  no  part  of  his  surplus  estate 
should  pass  from  his  lawful  descendants,  for  he  specifically 
provides  that  if  there  shall  be  no  children  of  his  children,  it 
shall  go  to  the  survivors  of  his  own  children.  As  we  haye 
seen,  words  employed  in  a  will  must  be  given  their  ordinary 
meaning,  unless  there  is  language  in  the  will  which  indicates 
clearly  that  the  testator  did  not  use  the  words  in  question  in 
their  plain  and  ordinary  sense.  See  West  v.  Rossmariy  136 
Ind.  278.  There  is  certainly  no  language  in  this  will  which 
indicates  clearly  that  the  testator  did  not  use  the  word 
children  in  its  plain  and  ordinary  sense,  and  according  to  its 
common  acceptation. 

When  the  will  in  question  is  measured  by  the  general 
principles  I  have  stated  and  discussed,  and  which  are  sup- 
ported by  the  authorities,  and  when  we  apply  to  it  the  rules 
of  construction  adhered  to  by  the  courts,  I  do  not  see  how  it  is 
possible  to  construe  it  as  expressed  in  the  prevailing  opinion, 
so  that  appellant  can  become  a  legatee  under  the  provisions 
of  item  twelve.  To  my  mind,  and  according  to  my  judg- 
ment, the  construction  so  placed  upon  it  is  a  forced  one,  and 
does  violence  to  the  manifest  and  clear  intention  of  the 
testator.  John  Miles  had  accumulated  a  comfortable  for- 
tune, both  in  real  and  personal  property.  He  had  raised 
a  family  of  four  children,  who  had  grown  to  manhood  and 
womanhood.  These  children  had  doubtless  laj^ored  for  him 
and  by  their  labor  materially  aided  him  in  amassing  his 
fortune.  By  his  will,  he  disposed  of  all  his  property. 
Throughout  the  entire  instrument,  the  fact  that  the  par- 
ticular, special  and,  with  two  exceptions,  the  full  and  whole 
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subjects  of  his  bounty  were  his  wife  and  children  of  his 
body  clearly  appears.  He  made  a  bequest  of  $1,000  to  hia 
son-in-law,  and  one*of  $100  to  one  Oscar  Stierwalt,  and  with 
these  exceptions  it  seems  to  me  that  he  intended  that  all  the 
rest  of  his  property  should  vest  in  his  own  children  after  the 
death  of  his  wife  and  invalid  daughters.  His  daughter 
Martha  w^as  twenty-nine  years  old  when  she  was  married. 
When  the  will  was  made,  she  was  forty-two  years  old  and 
had  not  had  born  to  her  any  children.  She  had  almost 
reached  the  usual  age  when  a  woman  ceases  to  bear  children. 
The  probabilities  are  that  she  neyer  would  have  borne  a 
child,  and  I  have  no  doubt  but  what  her  father,  when  he 
made  his  will,  had  that  fact  in  mind.  Why  did  he  give  to  his 
three  sons  valuable  real  estate  in  fee  and  to  his  daughter 
Martha  only  a  life  estate  in  real  estate?  The  answer  Is 
plain.  She  was  childless,  and  likely  to  be  childless,  and  his 
object  was  to  dispose  of  his  real  estate  and  other  property  so 
that  it  would  not  pass  from  his  lineal  descendants.  If  he 
had  given  to  her  real  estate  in  fee  simple,  and  she  died  with- 
out issue,  such  real  estate  would  not  have  gone  from  his 
lineal  descendants,  unless  she  had  died  before  her  husband. 
Or  if  the  real  estate  had  been  given  to  her  in  fee  simple,  she 
could  have  disposed  of  it  by  will,  and  it  might  thus  have 
passed  out  of  the  family.  Under  that  clause  of  his  will  giv- 
ing a  life  estate  to  his  daughter  and  son-in-law,  he  provided 
that  at  their  death,  it  should  go  to  his  heirs  at  law.  Martha 
and  her  husband  were  even  forbidden  to  sell  the  timber  from 
the  land,  for  the  evident  reason  that  it  would  depreciate  its 
value,  when  it  should  in  the  contingencies  named  vest  in 
his  heirs  at  law.  But  a  stronger  reason  yet  remains  which 
shows  that  it  was  the  intention  of  John  Miles  to  provide  that 
his  entire  estate,  with  exceptions  mentioned,  should  event- 
ually vest  in  his  heirs  at  law.  It  is  this:  If,  at  the  time 
he  executed  his  will  he  did  not  believe  his  daughter  would 
die  childless,  why  would  he  give  to  her  only  a  life  estate  in 
real  estate,  which  then  was  the  only  property  he  was  certain 


474       APPELLATE  COURT  OF  INDIANA, 

"iBray  v.  Miles. 

would  go  to  her,  thereby  preventing  her  children  from 
inheriting  from  their  mother  that  which,  according  to  the 
laws  of  descent,  would  be  theirs?  At  that  time,  he  did  not 
know  that  there  would  be  any  surplus  of  his  estate.  His  en- 
tire estate  was  charged  with  a  sacred  trust  in  the  care  and 
maintenance  of  his  wife  and  invalid  daughters.  That  waa 
declared  to  be  the  first  object  of  the  will,  and  it  was  impossi- 
ble to  know  what  portion  of  his  estate  would  be  thus  con- 
sumed. If  he  had  believed  his  daughter  would  bear  a  child, 
and  then  provided  that  the  real  estate  given  to  her  for  life 
should  at  her  death  go  to  his  heirs  at  law,  he  did  a  great 
injustice  to  the  possible  issue  of  her  body,  which  does  not 
harmonize  with  his  generous  and  bounteous  nature  as  it 
is  written  in  almost  every  line  of  his  will.  Again  appellant 
was  not  adopted  as  the  daughter  of  Martha  until  nearly 
two  years  after  the  will  was  executed.  It  can  not  be  said, 
with  any  reason,  that  he  contemplated  such  adoption.  After 
the  adoption,  of  which  fact  he  had  knowledge,  ample  time 
elapsed  for  hito  to  have  placed  a  codicil  to  his  will  and  made 
provision  for  her,  if,  indeed,  he  intended  that  she  should  be 
an  object  of  his  bounty  and  affection. 

In  concluding  this  dissenting  opinion,  which  has  been 
extended  far  beyond  my  first  intention,  I  conclude  by  again 
saying  that  the  intention  of  the  testator  is  to  be  collected 
from  the  whole  will  togetlier,  and  the  language  used  is  to 
be  construed  in  reference  to  and  in  connection  with  the 
circumstances  surrounding  the  testator  at  the  time  of  the 
execution.  Every  will  also  should  be  interpreted,  as  far 
as  possible,  from  the  standpoint  apparently  occupied  by  the 
testator.  In  addition  to  the  authorities  above,  I  cite  the 
following:  Schouler  on  Wills,  §§466,  469;  SmUh  v.  Bell, 
6  Pet.  68;  Blake  v.  HawMns,  95  U.  S.  315;  Brown  v. 
Thomdike,  15  Pick.  388;  Postlethwaite^s  Appeal,  68  Pa.  St 
477.  Taking  and  construing  the  will  as  a  whole,  interpret- 
ing it  as  far  as  possible  from  the  standpoint  of  John  Miles, 
looking  at  and  considering  the  circumstances  surrounding 
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him  at  the  time,  placing  myself  as  nearly  as  possible  in  his 
situation  and  condition,  and  giving  the  benefit  of  the  doubt, 
if  there  is  any  doubt,  as  to  what  his  intention  was,  as  expressed 
in  item  twelve,  and  adopting  the  construction  which  casta 
the  property  where  the  law  would  cast  it  if  no  will  had  been 
made,  I  am  unable  to  accept  the  construction  given  it  by  my 
associates,  which  bestows  upon  alien  blood,  an  entire  stran- 
ger, a  considerable  portion  of  his  surplus  estate. 

Entertaining,  as  I  do,  no  doubt  respecting  the  intention  of 
the  testator,  as  plainly,  clearly  and  manifestly  expressed  in 
his  will,  to  give  in  equal  portions  the  residue  of  his  property 
to  his  own  children,  and  the  children  of  those  who  might 
die,  and  that  it  was  not  his  intention  to  include  appellant, 
who  was  not  known  to  liim,  who  was  of  alien  blood,  an  entire 
stranger,  I  hold  that  she  has  no  claim  upon  his  estate  as  a 
legatee,  or  otherwise,  and  is  not  entitled  to  share  in  its  dis- 
tribution.   The  judgment  should  be  affirmed. 

On  Petition  fob  Reheabing. 

Peb  Curiam. — The  learned  and  forceful  brief  in  support 
of  the  petition  for  a  rehearing  would  seem  to  exhaust  the 
authorities  and  reasons  to  be  adduced  in  support  of  appellee's 
view  of  this  cause.  While  additional  citations  are  given  and 
instructive  comment  made  upon  the  numerous  autiiorities 
referred  to,  it  is  proper  to  say  that  the  court  by  oral  argu- 
ment and  able  briefs  had  had  urged  upon  its  consideration 
the  reasons  for  affirming  the  judgment  of  the  lower  court 
presented  in  support  of  the  petition  for  a  rehearing.  For 
this  reason  we  do  not  deem  it  necessary,  however  interesting 
it  might  be,  to  consider  in  detail  the  same  propositions  so 
ably  re-discussed.  Let  it  suffice  to  say  that  after  a  review  of 
the  authorities  and  a  careful  consideration  of  the  reasons 
set  out  in  the  petition,  and  the  briefs  in  support  thereof,  we 
are  of  the  opinion  that  the  decision  should  stand.  Petition 
overruled. 
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Dissenting  Opinion. 

Wiley,  C.  J, — Appellees  have  petitioned  for  a  rehearing 
and  have  based  the  same  upon  six  grounds,  viz.:  (1)  That 
the  court  erred  in  construing  the  statute  of  the  State  con- 
cerning the  adoption  of  children;  (2)  that  the  court  erred 
in  construing  the  will  of  John  Miles;  (3)  that  the  court  erred 
in  holding  that  the  word  ''children",  as  used  in  the  will, 
meant  and  included  the  adopted  child  (appellant)  of  the  tes- 
tator's daughter,  Martha  Walker;  (4)  that  the  court  erred  in 
that  it  did  not,  in  the  construction  of  the  will,  give  effect  to 
the  intention  of  the  testator,  but  on  the  contrary  defeated 
his  intention ;  (5)  that  the  court  erred  in  holding  that  appel- 
lant is  a  devisee  or  legatee  of  the  testator,  John  Miles,  and  (6) 
that  the  court  erred  in  adjudging  that  the  facts  specially 
found  entitled  appellant  to  judgment. 

The  petition  for  a  rehearing  is  supported  by  a  veiy  able 
brief,  and  in  view  o^  the  fact  that  the  majority  of  my 
associates  still  adhere  to  the  conclusions  reached  in  the  pre- 
vailing opinion,  and  hence  affirm  as  the  law  the  several  prop- 
ositions  thereby  established,  I  deem  it  important  and  proper 
to  make  some  additional  observations  upon  the  very  import- 
ant and  interesting  questions  at  issue.  I  am  so  thoroughly 
convinced  that  the  rules  announced  in  the  prevailing  opin- 
ion are  in  conflict  with  the  law,  as  established  by  the  great 
weight  of  authorities,  that  I  can  not  let  them  pass  without 
more  fully  expressing  my  views. 

In  my  original  dissenting  opinion  I  stated  that  the  con- 
struction placed  upon  the  will  of  John  Miles  in  the  majority 
opinion  was  so  foreign  to  the  manifest  intention  of  the  tes^ 
tator,  as  plainly  expressed  by  his  whole  will,  that  violence 
was  thereby  done  to  such  intention;  and  also  to  hold  that 
under  the  will  appellant  was  entitled  to  share  in  the  residue 
of  the  estate  to  which  Martha  Walker  would  be  entitled,  if 
living,  was  to  hold  that  it  was  the  manifest  intention  of  the 
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testator,  from  the  will  itself,  to  give  to  her  who  was  alien 
blood  to  him,  an  entire  stranger,  in  fact  not  in  legal  exist- 
ence at  the  time  the  will  was  made,  an  equal  share  of  his 
estate.  Upon  a  reexamination  of  the  authorities,  and  a 
careful  consideration  of  the  argument,  both  in  the  original 
briefs  and  the  briefs  in  support  of  the  petition  for  a  rehear- 
ing I  am  more  strongly  convinced  than  ever  that  the  authori- 
ties will  not  support  the  construction  given  to  the  will,  nor 
the  construction  given  to  the  statute,  so  that  the  word  *^chil- 
dren",  as  used  in  subdivision  twelve,  embraced,  or  was 
intended  to  embrace,  an  adopted  child.  As  to  the  cardinal 
rule  for  the  construction  of  a  will,  viz.,  that  the  intention 
of  the  testator  must  prevail,  my  associates  and  myself  fully 
agree.  As  Judge  Bedfield  says:  "The  intention  of  the 
testator  is  the  polar  star."  Our  point  of  divergence  is  in 
interpreting  the  will  as  to  what  the  intention  of  the  testator 
was  in  the  language  used  in  subdivision  twelve  tdken  in 
connection  with  the  whole  will.  My  contention  here  is  that 
my  associates  departed  from  that  rule,  so  well  established, 
and  instead  of  giving  effect  and  force  to  the  intention  of  the 
testator,  frustrated  and  confounded  it.  By  the  majority 
opinion,  the  clear  intention  of  the  testator,  as  gathered  from 
the  entire  will,  as  it  seems  to  me,  has  been  diverted,  and  a 
large  portion  of  his  estate  given  to  one  of  alien  blood,  upon 
which  it  was  not  his  intention  that  his  will  should  operate,  or 
upon  whom  his  bounty  should  descend.  It  seems  perfectly 
obvious  to  me  that  when  we  read  the  twelfth  subdivision  of 
the  will  in  connection  with  and  in  the  light  of  the  whole  will, 
and  especially  the  third  item  or  subdivision,  that  it  was  the 
manfest  intention  of  John  Miles  to  provide  for  a  designated 
class  of  persons,  who  were  to  be  objects  of  his  bounty,  and 
that  the  class  thus  provided  for  was  composed  of  those  who 
were  of  his  own  blood.  By  his  will,  he  was  making  provision 
for  such  class  of  persons,  and  it  was  upon  them  that  his  mind 
was  fixed.  He  did  not  contemplate  making  provision  for 
strangers,  or  aliens,  and  to  construe  the  will  differently  is  not 
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only  reading  something  into  the  will  that  is  not  there,  but  it 
is  also  reading  something  into  the  will  that  the  testator  had 
no  intention  of  putting  there,  or  that  should  be  there.  As  I 
tried  to  show  in  my  original  dissenting  opinion,  and  think 
that  I  did  show,  the  will,  as  a  whole,  plainly  expresses  the 
intention  of  the  testator,  and  that  intention  was  to  provide 
for  those  of  his  own  blood.  This  fact  is  made  doubly  plain 
and  specially  clear  and  certain  by  the  following  clause  in 
item  three,  viz.:  At  the  death  of  said  Martha  and  Columbus 
Walker,  the  lands  aforesaid  shall  descend  to  my  heirs  at  law.'' 
If  it  was  the  intention  of  the  testator  that  a  possible  adopted 
child  of  Martha  should  share  in  his  estate,  why  did  he  not 
provide  that  certain  real  estate  should  go  to  her  in  a  certain 
contingency,  as  well  as  that  she  should  share  in  the  residue  of 
his  personal  estate?  It  is  clear  that  by  the  adoption  of  the 
appellant  by  Martha  Walker,  she  (appellant)  did  not  become 
the  heir  of  Martha  Walker's  father,  though  by  the  adoption 
she  did  become  her  heir.  A  will  should  be  construed  so  as 
to  make  all  of  its  provisions  harmonious  and  consistent,  and 
so  as  to  carry  out  the  general  scheme  of  its  author.  A  con- 
struction which  will  create  inconsistencies  is  not. allowable. 
In  Jackson  v.  HooveVy  26  Ind.  511,  the  court  quoted 
approvingly  from  Jarman  on  Wills  as  follows:  "That  all 
parts  of  a  will  are  to  be  construed. in  relation  to  each  other, 
and  so  as,  if  possible,  to  form  one  consistent  whole.  Courts 
will  look  to  the  circumstances  under  which  the  devisor 
makes  his  toU,  as  the  state  of  his  property,  of  his  family 
and  the  like."  In  no  sense  could  the  heirs  of  Martha  Walker 
be  the  heirs  of  John  Miles,  unless  they  were  of  his  blood. 
When  he  used  the. words  "my  heirs  at  law",  he  meant  simply 
what  the  law  implies, — ^heirs  of  his  own  blood.  It  is  only 
by  extending  the  word  "child"  far  beyond  its  primary, 
etymological  and  legal  signification  that  it  can  be  held  that 
John  Miles  said  by  his  will,  and  thereby  intended  to  say, 
that  a  child  of  an  entire  stranger  to  him  was  to  him  his 
daughter's  child  in  the  sense  of  being  entitled  to  share  in 
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his  will  under  subdivision  three  thereof.  She  was  not  the 
child  of  the  child  of  the  testator  within  his  meaning  that 
she  should  be  one  of  his  beneficiaries.  Appellant  is  not  a 
descendant  of  the  father  of  Martha  Walker,  for  she  is  not 
of  his  blood,  but  is  of  the  blood  of  strangers.  And  not  being 
a  descendant,  she  can  not,  as  to  him,  be  a  child  of  his 
daughter,  within  any  reasonable  or  legitimate  meaning  of 
the  word  "child"  or  "children".  Again,  by  reference  to 
item  two  of  the  will,  which  I  need  not  here  repeat,  as  the 
will  appears  in  full  in  my  former  opinion,  it  will  be  seen  that 
its  provisions  further  exhibit  and  make  plain  the  intention 
that  was  foremost  and  dominant  in  the  mind  of  the  testator 
in  the  execution  of  his  will  only  to  make  provision  for  those 
of  his  own  blood  and  to  whom  he  was  united  by  natural 
afiPection.  I  assert  without  fear  of  successful  contradiction 
that  there  is  not  a  single  clause,  word,  or  sentence  in  the 
whole  will  that  even  indicates  a  remote  intention  on  the 
part  of  John  Miles  to  bestow  any  part  of  his  estate  upon 
any  one,  except  thoee  of  his  own  blood,  unless  it  be  the  use 
of  the  word  "children"  in  item  twelve.  On  the  contrary, 
every  word,  clause,  and  sentence  in  the  will,  and  the  cir- 
cumstances and  conditions  that  surrounded  him  when  it  was 
executed,  point  with  unerring  certainty  to  the  fact  that  insr 
intention  was  to  bestow  his  entire  estate  in  just  and  equitable 
proportions,  only  upon  those  of  his  own  blood.  Nor  do  I 
concede  that  the  word  "children",  as  used  in  item  twelve, 
and  as  meant  by  him,  as  shown  by  the  entire  will,  included  op 
was  intended  to  include  any  one  else.  Why  would  he  make 
a  liberal  provision  for  appellant,  who  was  an  entire  stranger 
to  him;  who  was  not  in  legal  existence,  and  who  could  not 
have  been  in  his  mind?  Can  a  person  intend  to  include  one 
in  his  will  who  does  not  exist,  except  when  its  provisions  are 
broad  enough  to  embrace  one  subsequently  and  legitimately 
bom,  to  which  such  provisions  would  apply  and  upon  whom 
they  would  operate?  Can  a  person  by  his  will  intend  to 
bestow  a  bounty  upon  a  person  who  is  a  stranger  to  him,  and 
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who  is  not  in  his  mind  when  such  will  is  executed?  If  my 
learned  associates  will  satisfactorily  answer  these  inquiries 
within  the  light  of  the  will  of  John  Miles,  and  all  the  authori- 
tiesy  then  I  will  yield  the  point  and  believe  what  now  seems 
to  be  impossible.  The  very  word  "intention"  itself  is  con- 
clusive, it  seems  to  me,  that  in  the  majority  opinion  the 
intention  of  the  testator  has  not  been  carried  out,  but  on 
the  contrary  perverted.  The  meaning  of  the  word  as  defined 
by  lexicographers  is  plain  and  unequivocal.  In  defining  the 
word,  Webster  says:  "A  stretching  or  bending  of  the  mind 
toward  an  object;  closeness  of  application;  fixedness  of 
attention.''  Again:  "A  determination  to  act  in  a  certain 
way,  or  to  do  a  certain  thing;  design."  And  again:  "The 
object  toward  which  the  thoughts  are  directed;  end;  aim." 
Mr.  Locke  says:  "Intention  is  when  the  mind,  with  great 
earnestness,  and  of  choice  fixes  its  view  on  any  idea-"  Locke 
on  Human  Understanding,  11,  xix  1.  As  defined  in  the 
Century  Dictionary,  p.  3136,  intention  is  "that  which  is 
intended,  purposed  or  meant;  that  for  which  a  thing  is  made, 
designed  or  done." 

Taking  the  meaning  of  the  word  as  thus  defined,  how  is 
it  possible,  within  the  light  of  the  authorities,  to  single  out 
the  word  "children"  in  item  twelve,  and  conclude  that  ap- 
pellant was  one  toward  which  the  testator's  mind  was 
directed;  or  that  with  great  earnestness,  and  of  choice,  his 
mind  fixed  its  view  on  appellant,  when  he  executed  his  will? 
Yet  this  must  be  done  before  appellant  can  be  included  in 
the  word  thus  used.  Such  reasoning  is  seems  to  me  is  para- 
doxical. To  go  entirely  outside  of  the  meaning  of  the  word 
"children",  and  against  the  unmistakable  evidence  of  the 
intention  of  the  testator,  as  expressed  by  the  general  terms 
and  provisions  of  his  will,  it  appears  to  me  that  there  is 
neither  reason  nor  legal  precedent  by  which  the  court  can 
single  out  a  detached  and  isolated  word,  or  provision,  and  by 
that  declare  that  because  the  testator  used  the  word  "chil- 
dren" he  meant  to  go  outside  of  the  class  of  persons  he  uni- 
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fonnly  embraced  in  all  the  other  provisions  of  his  will,  and 
thereby  include  and  place  upon  an  equality  with  such  class, 
who  were  all  of  his  own  blood,  a  person  who  was  without 
kinship,  and  the  offspring  of  strangers.  If  I  have  a  fair 
conception  of  the  law  relative  to  the  construction  of  wills, ' 
the  construction  which  my  associates  have  given  to  the  will 
under  consideration  is  indefensible. 

In  EdgeAy  v.  Barlcer,  66  K  H.  434,  28  L.  R  A.  328, 
the  court  on  page  449  used  the  following  language:  "Cor- 
rect construction  is  not  insured  by  correct  views  of  the  law. 
A  testator's  right  to  use  the  words  in  the  sense  in  which  they 
are  commonly  understood  may  be  infringed  when  that  sense 
is  not  known  to  his  judicial  interpreters,  or  is  disparaged  by 
their  educational  bias.  The  professional  and  official  sense 
sometimes  introduced  by  construction  is  in  effect  a  scholastic 
dialect  not  used  by  the  mass  of  the  people."  As  I  showed 
in  my  former  opinion,  the  intention  of  the  testator,  as  gath- 
ered from  the  will  itself,  when  the  will  is  read  in  the  light 
of  the  circumstances  and  environments  at  the  time  of  its 
execution,  is  in  the  last  analysis  and  in  every  instance  the 
objective  point  of  judicial  inquiry.  The  law  will  not  deny 
to  the  reader  of  an  instrument  the  same  light  that  the  writer 
had.  In  view  of  this  rule,  the  inquiry  naturally  suggests 
itself,  what  did  the  word  "children"  mean  to  John  Miles, 
when  he  signed  the  will?  I  have  no  doubt,  in  the  light  of 
the  whole  will,  and  the  circumstances  and  environments  that 
surrounded  him,  that  it  meant  to  him  just  what  the  ordinary 
man  understands  it  to  mean,  and,  as  used  by  him,  it  meant 
the  natural  offspring  of  his  children.  It  certainly  did  not 
mean  to  him  artificial  children.  We  can  not  presume  that 
he  employed  the  word  in  any  technical  or  professional  sense. 
There  is  an  expression  in  the  Bible  to  the  effect  that  the 
sins  of  the  father  shall  be  visited  upon  the  "children's  chil- 
dren to  the  third  and  fourth  generations."  If  we  construe 
the  word  in  the  light  of  the  prevailing  opinion,  then  the 
sins  of  John  Miles  are  to  be  visited  upon  the  adopted  child 
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of  his  daughter  and  upon  her  children's  children.  The 
clause  of  the  will  that  has  given  rise  to  the  contention  here  is 
itself  explanatory  of  what  the  intention  of  the  testator  was. 
It  is:  "And  in  the  event  of  the  death  of  any  of  the  last 
above  named  [meaning  Thomas,  John,  and  Samuel  Miles, 
and  Martha  Walker,  his  only  sons  and  daughter],  the  shares 
due  such  as  may  be  deceased  shall  go  to  the  children  of  such 
deceased  person,  if  there  be  children,  and  if  there  be  no 
children  then  such  share  shall  go  to  the  survivors."  The 
words  which  precede  those  I  have  just  quoted  show  a  distinct 
and  emphatic  purpose  of  the  testator  to  keep  his  property 
in  the  line  of  his  own  blood.    Without  extended  comment, 

1  refer  to  some  authorities  to  show  that  the  word  "children" 
means  natural  offspring.    Jarmair  on  Wills,  Vol.  2,  p.  690; 

2  Redfield  on  Wills,  p.  15.  In  Williams  on  Executors,  Vol.  2, 
p.  362,  in  a  note,  it  is  said:  "Neither  does  the  word  'chil- 
dren' embrace  a  child  adopted  under  a  statute  providing  for 
such  adoption.^''    See,  also,  Russell  v.  Russell,  84  Ala.  48, 

3  South.  900.  Neither  are  stepchildren  included  in  the 
word  children.  Barnes  v.  Greenzebachy  1  Edw.  Chan.  41. 
Beach  on  Wills,  §279,  says:  "A  gift  to  children,  if  there 
be  children  in  existence,  does  not  include  grandchildren  nor 
stepchildren  nor  adopted  children.''  See,  also,  Douglas  v. 
James,  66  Vt.  21,  28  Atl.  319,  where  it  is  said:  "We  recog- 
nize the  rule  that  in  construing  wills,  the  word  'children' 
is  deemed  to  have  been  used  in  its  popular  sense,  that 
is,  as  signifying  descendants  of  the  first  degree."  In  Ward 
V.  Cooper,  69  Miss.  789,  13  South.  827,  a  devise  was  made 
"to  the  children  of  my  sister."  .  The  court  said:  "Only^the 
immediate  offspring  of  Barthenia  Ouinn  were  entitled  to 
take  under  the  will,  since  the  gift  is  to  'children',  and  a 
broader  than  the  primary  signification  of  the  word  is  not 
given  to  it  by  the  will."  Her  children  were  the  class  design 
nated  to  take  by  the  will.  Also,  see,  Wylie  v.  Lockwood,  86 
N.  Y.  291,  to  the  same  effect.  Cummings  v.  Plummer,  94 
Ind.  403,  48  Am.  Eep.  167,  which  I  cited  in  my  former 
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opinion,  is  directly  in  point.  While  many  additional  author- 
ities in  line  with  the  above,  and  in  harmony  with  those  cited 
before,  might  be  cited,  it  seems  imnecessary  to  do  so. 

When  we  consider  the  meaning  of  the  word  "children"  to 
be  natural  offspring,  as  fixed  by  law  writers  and  judges  of 
great  learning,  and  as  used  by  the  sages  of  the  law  for  cen- 
turies, it  does  not  appear  to  me  that  when  John  Miles,  who 
was  ignorant  of  the  law  and  unversed  in  its  technicalities,  but 
who  used  the  word  as  he  understood  it,  and  in  its  primary, 
usual,  and  ordinary  sense,  such  meaning  as  he  gave  it  should 
be  allowed  to  stand,  and  that  his  intention,  as  expressed  by 
his  will,  ought  not  to  be  subverted  by  a  forced  and  technical 
construction. 

Appellees^  reasons  for  a  rehearing  are,  in  my  judgment, 
well  taken,  and  the  petition  should  be  granted. 


Pbreins  Windmill  and  Ax  Co.  v.  Yboman. 

[No.  2,084.    Filed  December  12,  1899.] 

'PLKADiHQ.'^Contraet—When  Not  AUeged  to  he  in  Writing.^When 
a  contract  upon  whioh  an  answer  is  based  is  not  alleged  to  be  in 
writing  the  answer  will  be  treated  as  founded  upon  an  oral 
contract,    p.  484, 

Same. — Contract, — Variance. — Where  a  defense  is  based  upon  a  con- 
tract not  in  writing,  and  the  contract  appears  upon  the  trial  to  be  a 
written  one,  the  defense  must  fail.    p.  485. 

From  the  Knox  Circuit  Court.    Reversed. 

W.  E.  DeWolfy  for  appellant. 
0.  H,  Cobb,  for  appellee. 

Black,  J. — This  was  an  action  upon  a  promissory  not« 
brought  by  the  appellant,  the  payee,  against  the  appellee, 
the  maker.  There  was  an  answer  in  three  paragraphs,  the 
first  being  a  general  denial,  and  a  reply  in  general  denial 
was  addressed  to  the  second  and  third  paragraphs.  No 
question  was  made  as  to  the  sufficiency  of  any  of  the  plead- 
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ings.  The  trial  resulted  in  a  finding  for  the  appellee.  The 
appellant's  motion  for  a  new  trial  was  overruled.  The 
evidence  was  not  sufficient,  unless  it  can  be  said  that  it 
sustained  the  third  paragraph  of  answer.  That  paragraph 
alleged  that  the  appellant  agreed  with  the  appellee  to  sell  to 
the  latter  a  certain  windmill  and  properly  to  erect  it  upon 
the  appellee's  promises,  for  a  certain  sum,  being  the  sum 
specified  as  principal  in  the  note,  and  that  the  note  was 
given  therefor;  that  at  the  time  of  said  agreement  the 
appellant  agreed  with -and  guaranteed  to  the  appellee  that 
it  would  so  construct  and  erect  said  windmill  that  it  would 
nm  smoothly,  and  draw  or  pump  water  from  the  well  at 
which  it  was  to  be  erected  to  a  height  of  at  least  four  feet 
above  the  surface  of  the  ground  at  that  place,  and  that  it 
would  pump  water  to  the  quantity,  on  an  average,  of  ten 
barrels  per  day.  The  erection  of  the  windmill  was  alleged, 
and  it  was  averred  that  it  was  so  erected  and  constructed 

that  it  would  not  run  smoothlv  and  would  not  draw  or  ele- 

t. 

vate  water  to  the  height  agreed  upon,  in  the  quantity  agreed 
upon,  and  would  not  draw  or  elevate  more  than  three  or 
four  gallons  of  water  per  day,  upon  an  average.  Notice  to 
the  appellant  of  such  failures,  and  demand  for  the  perform- 
ance of  the  agreement,  and  failure  of  the  appellant  to  cause 
the  windmill  to  run  smoothly,  or  to  draw  water  as  agreed 
upon,  were  formally  alleged,  and  it  was  averred  that  the 
windmill  was  of  no  value  to  the  appellee,  and  that  he  had 
held  it  since  such  notice,  and  still  held  it,  subject  to  the 
order  of  the  appellant. 

The  contract  upon  the  breach  of  which  the  defense  pro- 
ceeded not  being  alleged  to  be  in  writing,  the  answer  is  to 
be  treated  as  founded  upon  an  oral  contract.  See  Harrod 
v.  Siate,  ex  rel.  (Ind  App.),  55  N.  E.  242.  On  the  trial,  upon 
the  examination  of  the  appellee  as  a  witness,  it  appeared 
from  his  testimony  that  the  agent  who  sold  the  windmill 
gave  the  appellee  what  the  witness  called  "a  guaranty  in 
writing."    The  witness  said  he  did  not  know  where  this  in- 
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Btrumcnt  was  at  the  time  of  the  trial,  and  that  he  could  not 
relate  what  was  in  it;  that  the  agent  and  the  appellee  began 
their  negotiations  in  the  fall  of  1894;  that  the  guaranty  was 
given  to  the  appellee  in  January  or  February,  1895;  that 
the  note  was  given  in  June,  1895;  that  the  mill  was  put  up 
in  September,  1895;  and  that  after  the  paper  was  given  to 
the  appellee  nothing  further  was  said  about  the  contract. 

Of  course,  all  prior  oral  negotiations  must  be  regarded  as 
merged  in  the  written  contract. 

When  an  action  or  a  defense  is  based  upon  a  contract  not 
in  writing,  and  the  contract  appears  upon  the  trial  to  be  a 
written  one,  the  action  or  defense  must  fail.  Stewart  v. 
Cleveland,  etc.,  R.  Co.,  21  Ind.  App.  218,  226,  and  cases 
cited. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  appellant's  motion  for  a  new 
trial. 


CoLBORN  V.  Fry. 

[No.  2,952.    Filed  December  12,  1899.] 

EviDENCS. — Admissions  in  Plecuiings  Filed  in  Another  Action. — 
Admissions  made  bj  defendant  in  the  pleadings  filed  in  another 
action  cannot  be  proved  by  parol,  since  the  record  is  the  best 
evidence,   p,  488. 

Same. — Writings. — Intention. — It  is  error  to  permit  a  party  to  testify 
as  to  what  his  intention  was  in  delivering  a  letter,    pp.  488,  489. 

Habmlxss  Erbob. — Admission  of  Evidence.^Intention  of  Party  in 
Delivery  of  a  Letter^-^l^TTOT  in  permitting  a  party  to  testify  as  to 
what  his  intention  was  in  delivering  a  letter  is  harmless,  where  the 
testimony  did  not  tend  to  change  the  plain  meaning  of  the  words 
used  in  the  letter,    p.  489. 

From  the  Clark  Circuit  Court.     Affirmed. 

A.  C.  Harris  and  Frank  Cutter,  for  appellant. 
M.  Z.  Stannard,  for  appellee. 

Hbwley,  J. — This  cause  is  here  for  the  second  time.    The 
opinion  upon  the  former  appeal  is  found  in  17  Ind.  App. 
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96.  Upon  the  former  appeal  the  judgment  of  the  lower 
court  was  reversed,  on  account  of  the  insufficiency  of  the 
complaint.  Appellant  filed  an  amended  complaint  in  two 
paragraphs;  appellee  answered  the  general  denial.  The 
cause  was  submitted  to  the  court  for  trial,  and  upon  the 
request  of  appellant  the  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon.  The  special 
finding  is  a  complete  statement  of  the  facts  and  was,  in  sub- 
stance, as  follows:  In  the  years  1893  and  1894,  the  appel- 
lant, Abram  Tl.  Colbom,  was  engaged  in  the  wholesale 
lumber  business  at  !^fichigan  City,  Indiana,  under  the  name 
and  style  of  A.  E.  Colbom  &  Company.  In  the  month  of 
June,  1892,  the  company  known  as  "M.  A.  Sweeney  Com- 
pany" was  incorporated,  and  during  the  year  1894,  M.  A. 
Sweeney  was  the  president,  James  W.  Sweeney  the  secre- 
tary, and  appellee,  Jacob  1?.  Fry,  the  treasurer  of  said  com- 
pany. In  the  year  1894  the  appellee.  Fry,  was  engaged  in 
the  retail  lumber  business  at  Jeffersonville,  Indiana,  and 
had  been  so  engaged  for  a  numl^r  of  years  prior  thereto, 
his  place  of  business  being  a  half  mile  distant  from  the  place 
of  business  of  the  M.  A.  Sweeney  Company,  and  there  was 
no  connection  whatever  between  the  business  of  appellee  and 
said  company.  That,  prior  to  the  time  the  letter  hereinafter 
referred  to  was  written,  appellee  had  frequently  purchased 
bills  of  lumber  from  appellant,  which  had  at  all  times  been 
delivered  to  appellee  at  his  place  of  business;  and  that  prior 
to  said  time  the  said  M.  A.  Sweeney  Company  had  also  pur- 
chased lumber  from  appellant,  which  lumber  at  all  times  had 
been  delivered  to  said  company  at  its  place  of  business.  On 
the  ICth  of  March,  1894,  the  said  M.  A.  Sweeney  Company 
was  engaged  iii  constructing  steamboats  for  the  United  States 
government,  in  which  it  was  necessary  to  use  the  lumber 
afterwards  purchased  of  appellant;  and  on  .said  last  named 
date,  the  said  "SL  A,  Svx^eeney,  when  about  to  leave  Jeffer- 
sonville  for  Michigan  City,  to  purchase  lumber  to  be  used  by 
the  M.  A.  Sweeney  Company  in  building  boats,  informed 
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appellee  of  the  proposed  trip,  whereupon  appellee  informed 
said  Sweeney  that  he,  appellee  desired  to  purchase  certain 
lines  of  lumber,  consisting  of  doors  and  sash,  and  requested 
said  Sweeney  to  make  such  purchases  for  him,  and  cause  the 
same  to  be  shipped  to  appellee  at  his  place  of  business  in 
JefFersonville,  Indiana.  That,  concurrently  with  such 
request,  appellee  Wrote,  signed,  and  delivered  to  said 
Sweeney  the  following  instrument:  "Jefferson ville,  Ind., 
Mch.  16,  1894.  To  whom  it  may  concern:  The  bearer, 
M.  A.  Sweeney,  is  authorized  to  purchase  such  lumber  as 
he  may  select  for  me.  Respectfully,  J.  S.  Fry."  That 
within  a  day  or  two  after  the  16th  of  March,  1894,  the  said 
M.  A.  Sweeney  visited  appellant's  place  of  business  at  Michi- 
gan City,  Indiana,  and  presented  to  appellant  the  instrument 
of  writing  above  set  out,  but  did  not  purchase  any  doors,  sash, 
or  other  lines  of  lumber  for  appellee,  because  appellant  did 
not  have  in  stock  the  kind  of  lumber  required  by  appellee. 
That  while  at  appellant's  place  of  business  said  M.  A. 
Sweeney  purchased  from  appellant  for  the  M.  A.  Sweenev 
Company  the  bill  of  lumber  mentioned  in  the  complaint, 
amounting  to  $1,769.17,  and  he  instructed  the  appellant  to' 
ship  the  same  to  the  M.  A.  Sweeney  Company,  at  Jefferson- 
ville,  Indiana.  That  before  making  such  purchase,  the  said 
M.  A.  Sweeney  informed  appellant  that  said  lumber  was 
purchased  for  the  M.  A.  Sweeney  Company,  and  the  pur- 
pose for  which  it  was  being  purchased,  and  said  order  was 
entered  upon  appellant's  books  in  the  name  of  the  M.  A. 
Sweeney  Company,  and  the  lumber  so  purchased  was  charged 
to,  consigned,  shipped,  and  delivered  to  said  M.  A.  Sweeney 
Company,  at  Jeffersonville,  Indiana,  and  no  part  thereof 
was  ever  delivered  to  this  appellee.  That  said  order  was 
entered  upon  appellant's  books  in  March,  1894,  and  shipped 
during  the  months  of  ^farch,  April,  and  May  of  said  year. 
That  the  first  notice  appellee  received  that  appellant  would 
look  to  him  for  the  payment  of  said  bill  of  lumber  was  some 
time  during  the  month  of  August,  1894.     That  after  the 
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purchase  of  said  lumber,  the  said  M.  A.  Sweeney  Company 
made  payments  and  was  allowed  credit  on  said  bill  to  the 
amount  of  $259.72,  leaving  a  balance  due  thereon  of  $1,509.- 
45.  That  the  said  sum  of  $1,509.45  is  due  appellant 
from  the  M.  A.  Sweeney  Company.  That  the  M.  A. 
Sweeney  Company  is  insolvent.  That  appellee  has  never 
assumed  to  pay  any  part  of  said  bill.  That  no  part  of  the 
lumber  so  shipped  by  appellant  was  delivered  to  or  became 
the  property  of  appellee.  Upon  the  facts  so  found,  the 
court  stated  the  law  to  be  that  the  sale  of  the  said  bill  of 
lumber  was  a  sale  from  appellant  to  the  M.  A.  Sweeney 
Company;  that  appellee  had  not  become  liable  to  appellant 
for  any  part  of  said  bill  of  lumber;  that  the  instrument  of 
writing  executed  by  appellee,  and  delivered  to  M.  A. 
Sweeney,  is  not  a  contract  of  guaranty,  and  that  appellee 
is  not  bound  to  appellant  thereon. 

Appellant  excepted  to  the  conclusions  of  law,  the  court 
overruled  his  motion  for  a  new  trial,  and  granted  an  appeal 
to  this  court.  The  errors  assigned  are  that  the  lower  court 
erred  in  its  conclusions  of  law,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

It  is  argued  that  the  finding  is  not  sustained  by  sufficient 
evidence.  A  careful  reading  of  the  evidence  discloses  the 
fact  that  the  statements  of  the  principals  in  this  cause  were 
decidedly  conflicting.  The  conflict  is  upon  the  material 
questions.  This  court  does  not  weigh  evidence.  Upon  the 
facts  found,  the  conclusions  of  law  stated  by  the  court  were 
correct.  Appellant  offered  to  prove  certain  admissions  made 
by  appellee  as  to  his  liability  to  appellant  for  the  bill  of 
lumber  so  sent.  These  supposed  admissions  were  made  in 
the  pleadings  filed  in  another  action  commenced  by  appellee 
against  the  M.  A.  Sweeney  Company.  The  lower  court 
correctly  excluded  the  evidence.  The  record  itself  was  the 
best  evidence  by  which  to  prove  its  contents. 

The  appellee,  upon  his  original  examination,  was  also  per- 
mitted to  answer  the  question,  over  appellant's  objection,  as 
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to  what  his  intention  was  when  he  delivered  the  "letter''  to 
M.  A.  Sweeney.  In  allowing  appellee  so  to  testify  the  lower 
court  committed  an  error.  Free  v.  Meikely  39  Ind.  318; 
Henry  v.  Henry,  11  Ind.  236,  71  Am.  Dec.  354;  Dillon  v. 
Aiiderson,  43  N.  Y.  236;  Bourse  v.  Marshall,  28  Ind.  194; 
Clark  on  Contracts,  p.  5. 

Appellee  testified  as  follows  as  to  his  intention  when  he 
delivered  the  letter  to  M.  A.  Sweeney:  "I  had  no  thought 
or  intention  of  binding  myself  for  lumber  to  be  purchased 
by  the  M.  A.  Sweeney  Company  at  the  time  I  wrote  the 
letter  sued  on.  It  was  onlv  written  to  authorize  Michael  A. 
Sweeney  to  purchase  the  sash  and  doors,  in  the  event  he 
selected  them,  forme,  and  it  was  addressed  ^to  whom  it  may 
concern'  as  it  was  not  kno\vn  where  it  would  be  presented." 
This  evidence,  while  it  was  clearly  error  to  admit  it,  was 
harmless.  It  did  not  hurt  appellant  because  it  did  not  tend 
to  change  or  affect  the  plain  meaning  of  the  words  need  in 
the  letter  itself.  The  letter  authorized  Sweeney  to  pur- 
chase such  lumber  as  he  might  select  for  appellee,  not  for 
the  M.  A.  Sweeney  Company,  or  for  anyone  else,  other  than 
appellee  himself.  The  plain  meaning  of  the  letter  delivered 
to  M.  A.  Sweeney  by  appellee  can  not  be  mistaken.  It  was 
neither  a  strict  guaranty  nor  an  original  undertaking;  it 
simply  authorized  Sweeney  to  purchase  lumber  for  appellee, 
and  bv  its  terms  limited  his  authoritv  in  the  matter  of  pur- 
basing  lumber  to  sales  m.ade  to  appellee  himself.  The  case 
of  Nading  v.  McGregor,  121  Ind.  469,  and  the  other  cases 
cited  by  appellant  upon  the  legal  eflFect  to  be  given  to  the 
instrument  signed  by  appellee  are  not  in  point  Judgment 
affirmed. 
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E^EKNEY,  Receiver,  v.  Wells  et  al. 

[No.  2,066.    Filed  Deoember  12,  1899.] 

Bills  and  Notes. — Connderation, — An  answer  in  an  action  on  a 
promissory  note  alleging  that  the  note  was  executed  to  take  the 
place  of  a  note  past  due,  secured  by  a  mortgage  on  a  threshing 
machine,  upon  the  agreement  that  the  payee,  iii  consideration 
thereof,  waived  his  right  to  take  jKMsession  of  the  property  upon 
the  maturity  of  the  second  note,  and  until  such  time  as  the  defend- 
ants should  be  able  to  reimburse  themselves  out  of  the  proceeds  of 
running  the  machine,  but  that  the  payee  took  possession  of  the 
property  before  the  defendants  were  reimbursed,  shows  a  failure  of 
consideration  in  the  execution  of  the  note.    pp.  490-492. 

Pleadino. — Demurrer. — ^A  demurrer  to  the  second  and  third  para- 
graphs of  answer  for  the  reason  '*that  neither  of  said  paragraphs 
states  facts  sufficient  to  constitute  a  defense  to  this  action,"  is  a 
joint  demurrer,  and  if  not  good  as  to  both  paragraphs  it  need  not 
be  considered  as  to  either,    p.  49£. 

Appeal  and  Error. — In8trtuition,^Theory. — ^A  cause  will  not  be  re- 
versed on  the  ground  that  an  instruction  does  not  correctly  state 
the  issue,  where  it  is  stated  in  the  appellee's  brief  that  the  cause 
was  tried  on  that  theory,  and  the  pleadings  fairly  admitted  of  such 
theory,    pp.  493,  404. 

From  the  Elnox  Circuit  Court.     Affirmed, 

W.  H.  DeWolf  and  W.  C.  JohnsoUy  for  appellant. 
L.  A.  Meyer,  W.  A.  Cullop  and  C,  B.  Kessinger,  for 
appellees. 

CoMSTOCK,  J. — The  appellant  asks  a  reversal  of  the  judg- 
ment rendered  in  this  case  in  the  court  below  for  two  rea- 
sons :  (1)  Because  the  court  erred  in  overruling  the  demur- 
rer of  the  appellant  to  each  paragraph  of  the  separate  answers 
of  the  appellees;  (2)  because  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

The  suit  is  upon  a  promissory  note  executed  by  one 
Thomas  F.  Jarrell  and  the  appellees.  The  appellees  alone 
defended.  Jarrell  was  defaulted,  but  no  judgment  was 
rendered  against  him.  The  complaint  alleges,  in  substance, 
that  C  Aultman  &  Company  is  a  corporation  organized 
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tmder  the  laws  of  Ohio,  and  that  on  December  18,  1893,  in 
the  Marion  Circuit  Court,  William  A.*  Lynch  and  Edward 
T.  Kenney  were  appointed  receivers  of  the  assets  of  the 
corporation;  that  said  Kenney  qualified,  but  that  said  Lynch 
did  not  qualify;  that,  as  such  receiver,  Kenney  took  posses- 
sion of  all  the  property  of  said  corporation  and  is  still  acting 
as  such  receiver;  that  there  came  into  his  hands  two  promis- 
sory notes  payable  to  said  corporation,  executed  by  the 
defendant,  Thomas  F.  Jarrell,  upon  which  payments  had 
been  made,  and  that  afterwards  in  settlement  of  the  balance 
due  upon  such  notes,  the  defendants  executed  the  note  in' 
suit,  payable  to  the  plaintiff  by  the  style  of  C.  Aultman  & 
Company;  that  the  note  is  due  and  unpaid,  except  the  sum 
of  $192.76,  which  has  been  paid.  A  copy  of  the  note  is 
filed  with  the  complaint. 

The  appellant's  demurrers  to  the  amended  second  and  third 
paragraphs  of  answer  were  overruled.  The  substance  of 
the  "amended  second  paragraph"  is:  that  they  executed  the 
note  in  suit;  that  Jarrell  was  indebted  to  the  plaintiff  in  the 
amount  of  two  promissory  notes,  which  notes  were  secured 
by  a  chattel,  mortgage,  executed  by  Jarrell.  to  C.  Aultman  & 
Company,  upon  certain  personal  property,  consisting  of  a 
separator,  a  truck,  and  stacker  and  fixtures  belonging 
thereto,  also  one  Star  stacker  complete,  and  one  two-horse 
engine;  that  the  first  note  secured  by  the  mortgage  was  due 
and  unpaid;  the  second  note  was  not  due,  and  that  by  the 
provisions  of  the  mortgage  the  plaintiff  was  entitled  to  take 
possession  of  the  property  because  of  the  default  in  the  pay- 
ment of  the  note  past  due;  that  appellees  were  requested 
and  solicited  by  plaintiff  to  execute  the  note  in  suit,  and  that 
plaintiff  agreed  that  if  the  appellees  would  execute  the  note 
he  would  waive  his  right  to  take  possession  of  the  mortgaged 
property  and  his  right  to  foreclose  the  mortgage  "upon  the 
maturity  of  the  note,  not  then  due,  in  favor  of  these  defend- 
ants, and  until  such  time  as  these  defendants  should  be  able 
to  reimburse  themselves  out  of  the  proceeds  of  running  the 
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machine;"  that  appellees  thereupon  executed  the  note,  and 
in  consideration  thereof  appellant  waived  his  right  to  take 
possession  of  the  property  and  the  lien  of  his  mortgage  upon 
the  maturity  of  the  second  note,  and  defendants  took  posses- 
sion of  the  property  with  the  consent  of  Jarrell  and  the  plain- 
tiff, and  operated  the  same;  and  that  afterwards,  and  before 
the  proceeds  of  the  machine  were  sufficient  to  reimburse  the 
appellees,  appellant,  without  the  consent  of  appellees,  took 
possession  of  the  property  described  in  the  mortgage,  and 
converted  the  same  to  his  own  use,  by  reason  whereof  tlie 
consideration  of  the  note  has  failed. 

The  third  paragraph  is  in  all  respects  the  same  as  number 
two,  except  that  it  is  filed  as  a  counterclaim. 

Under  the  first  specification  of  the  assignment  of  errors 
it  is  argued  by  appellant  that  the  facts  set  out  in  the  second 
paragraph  do  not  amount  to  a  failure  of  consideration.  The 
answer  shows  a  valid  consideration  for  the  execution  of  the 
note.  It  shows  also  a  violation  of  the  contract  when  appel- 
lant took  possession  of  and  converted  to  his  own  use  the  prop- 
erty mentioned  in  the  answer,  without  the  consent  of  appel- 
lees, thus  taking  from  them  the  machinery  before  they  had 
been  enabled  to  earn,  by  its  use,  the  amount  sufficient  as  by 
the  terms  of  the  agreement  they  were  to  be  permitted  to  do 
to  discharge  the  note.  It  avers  a  violation  of  the  agreement 
for  the  use  of  the  machinery,  which  was  the  consideration 
for  its  execution  by  the  appellees.  The  demurrer  is  in  the 
following  language:  "The  plaintiff  demurs  to  the  second 
and  third  paragraphs  of  the  defendants  Wells  and  Brock- 
smith's  answer  herein  and  says  that  neither  of  said  para- 
graphs states  facts  sufficient  to  constitute  a  defense  to  this 
action."  It  is  a  joint  demurrer,  and  not  being  good  as  to 
the  second  paragraph,  we  need  not  further  refer  to  the 
third.  See  Oilmore  v.  Wardy  22  Ind.  App.  106,  and  authori- 
ties there  cited. 

Of  the  reasons  set  out  in  the  motion  for  a  new  trial  and 
discussed  by  appellant  are  :     (1)     That  the  verdict  of  the 
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jury  was  not  sustained  by  sufficient  evidence;  (2)  that  the 
verdict  of  the  jury  is  contrary  to  the  evidence.  An  examina- 
tion of  the  record  discloses  that  there  is  evidence  fairly  tend- 
ing to  support  the  verdict.  These  reasons,  therefore,  are 
not  well  founded.  The  only  other  reason  for  a  new  trial, 
referred  to  by  appellant,  is  that  the  court  erred  in  giving 
instruction  number  one,  asked  by  defendants.  The  instruc- 
tion is  in  the  following  language:  "The  court  instructs  the 
jury  that  if  you  find  from  the  evidence  that  the  consideration 
and  the  only  consideration  for  the  execution  of  the  note 
sued  on  was  that  the  defendants  Wells  and  Brocksmith  were 
to  have  the  property  mentioned  in  their  answer  and  use  it 
until  it  earned  sufficient  over  and  above  the  operating  ex- 
penses to  reimburse  them  for  the  liability  incurred  on  account 
of  the  execution  of  the  same,  and  you  further  find  that  before 
it  had  earned  such  amount  the  plaintiff  took  possession  of 
the  same  and  sold  it  without  their  consent,  and  you  find  the 
defendants  turned  over  the  surplus  above  running  expenses 
to  the  plaintiff,  then  the  court  instructs  you  the  consideration 
for  the  impaid  balance  of  said  note  failed,  and  your  verdict 
should  be  for  the  defendants." 

It  is  claimed  that  this  instruction  does  not  correctly  state 
the  issue;  that  it  is  foimded  upon  the  theory  that  appellant 
agreed  to  give  the  appellees  the  use  of  the  machinery  until 
by  operating  it  they  could  make  enough  to  pay  the  note 
in  suit.  In  the  brief  of  appellees'  coimsel,  it  is  stated  that 
this  was  the  theory  upon  which  the  cause  was  tried.  The 
pleading  fairly  admitted  of  this  theory.  The  objection  is 
not  well  taken.  These  are  all  the  questions  discussed  by 
appellant. 

Counsel  for  appellees  have  asked  that  this  appeal  be  dis- 
missed because  Jarrell,  whom  they  claim  is  a  necessary  party 
to  the  appeal,  has  not  been  made  a  party.  They  also  ear- 
nestly argue  that  the  questions  raised  by  the  motion  for  a 
new  trial  can  not  be  considered  because  the  evidence  is  not 
properly  in  the  record. 
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HaviDg  reached  the  conclusion  that  the  judgment  should 
be  affirmed  upon  its  merits,  we  have  treated  the  appeal  a? 
properly  taken,  and  the  evidence  as  in  the  record.  Judg- 
ment affirmed. 


Morrow,  Surveyor,  etc.,  v.  QEETma  bt  al. 

[No.  2,788.    Filed  December  18,  1899.] 

Judgment. — Motion  to  Correct. — Review  on  Appeal.^The  action  of 
the  trial  court  in  overruling  a  motion  to  strike  out  part  of  a  judg- 
ment is  not  reviewable  on  appeal,    p.  496, 

Same. — Correction. —  Plectding. —  Motion, —  A  motion  directing  the 
court's  attention  to  the  specific  record  in  which  a  judgment  was 
rendered,  to  the  parts  sought  to  be  stricken  out,  and  assigning 
reasons  therefor,  is  sufficient  to  correct  a  judgment  rendered  by 
such  court  at  a  previous  term.    pp.  496,  497. 

Drains.  —  Aaeesements  For  Repair  Do  Not  Bear  Interest.  —  Assess- 
ments against  lands,  under  §5681  Bums  1894,  for  the  repair  of  a 
ditch  do  not  bear  interest  as  do  judgments  for  the  reoovery  of 
money,    pp.  498*601, 

From  the  Howard  Circuit  Court.    Affirmed. 

J.  C.  Blacklidgey  C.  C,  Shirley y  M.  Belly  W,  C.  Purdumy 
B.  C.  Moon  and  C.  Wolfy  for  appellant. 

J.  F.  Elliott  and  W.  C.  Overtouy  for  appellees. 

Wiley,  C.  J. — The  surveyor  of  Howard  county  made 
assessments  against  the  lands  of  appellees  and  others  for  the 
purpose  of  creating  a  fund  to  pay  for  cleaning  out  and  repair- 
ing a  public  ditch.  From  such  assessments  appellees  ap- 
pealed to  the  circuit  court  Issues  were  joined,  trial  by  the 
court  At  the  request  of  one  of  the  parties,  the  court  made 
a  special  finding  of  facts,  and  stated  its  conclusion  of 
law  thereon.  As  its  conclusion  of  law  the  court  stated 
that  appellees'  lands  were  not  lawfully  assessed,  and 
rendered  judgment  accordingly.  From  this  judgment  the 
surveyor  appealed,  and  this  court  reversed  the  judgment,  and 
directed  the  trial  court  to  restate  its  conclusions  of  law  and 
confirm  the  assessments.    Morrow  v.  Geeting y  15  Ind.  App. 
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358.  When  the  opinion  of  this  court  was  certified  to  the 
court  below,  the  judge  made  upon  the  bench  docket  the  fol- 
lowing entry,  or  memorandum:  "Assessment  of  county  sur- 
veyor approved  per  direction  of  Appellate  Court,  at  deft's 
cost"  From  this  minute  or  memorandum  upon  the  bench 
docket,  the  clerk  entered  upon  the  order-book  the  judgment 
confirming  the  assessments,  etc.  That  part  of  the  drder-book 
entry  which  is  questioned  in  this  appeal  is  as  follows:  "Come 
again  the  parties  by  their  attorney,  and  this  court,  by 
direction  of  the  Appellate  Court  of  Indiana,  now  restates 
its  conclusions  of  law,  that  the  assessments  made  by  plaintiff, 
and  set  forth  in  said  finding,  should  be  approved.  It  is 
therefore  considered  by  the  court  that  the  said  a^ssments  be 
approved  and  confirmed  by  the  court  and  that  they  bear 
interest  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  the  finding,"  etc.  Also  by  the  order  and  judg^ 
mejit  of  the  court,  the  clerk  was  directed  to  certify  the  judg- 
ment and  assessments  so  confirmed  to  the  auditor  of  Cass 
and  Howard  counties,  where  the  lands  were  situated,  and  the 
judgment  directed  such  auditors  to  place  said  assessments 
"with  interest  as  aforesaid"  upon  the  tax  duplicates  to  be  col- 
lected as  other  taxes  are  collected,  etc.  At  the  succeeding  tenn 
of  court,  the  appellees  filed  a  motion  to  modify  the  judgment 
so  entered,  so  as  to  eliminate  therefrom  all  that  part  of  the 
judgment  decreeing  that  such  assessments  should  bear  inter- 
est from  the  date  of  the  finding.  To  this  motion  appellant 
voluntarily  appeared,  and  such  proceedings  were  had  that 
appellees'  motion  was  sustained,  and  the  judgment  and  order 
of  the  court  modified  accordingly.  The  appellant  reserved 
his  exception  to  such  modification  and  has  brought  the 
motion,  the  ruling  thereon,  and  his  exception,  into  the 
record  by  bill  of  exceptions.  Appellant  moved  for  a  "new 
trial  of  the  motion  to  strike  out  parts  of  the  judgment,"  for 
the  reasons  (1)  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence;  (2)  that  the  finding  was  contrary 
to  law,  and  (3)  because  the   court    erred    in    admitting 
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certain  evidence.  The  motion  to  strike  out  all  that  part 
of  the  judgment  relating  to  and  requiring  appellees  to 
pay  interest  on  the  assessment  against  their  respective 
lands  was  nothing  more  than  an  application  to  correct 
the  judgment.  The  overruling  of  appellant's  motion 
for  a  new  trial  of  the  motion  to  strike  out  parts  of  the  judg- 
ment, which  is  assigned  as  error,  does  not,  under  the  authori- 
ties, present  any  question.  A  motion  to  correct,  modify,  or 
strike  out  parts  of  a  judgment  is  nothing  more  than  a  simple 
motion  which  is  to  be  heard  and  disposed  of  in  a  summary 
manner.  IsTo  pleadings  are  required,  for  the  motion  itself 
tenders  the  issue  to  be  determined.  Clause,  etc.,  Co,  v.  Chi- 
cagOy  etc.y  Bank,  148  Ind.  6vS0,  was  an  application  to  correct 
the  record  of  a  judgment,  and  was  in  all  essential  respects 
like  the  case  before  us.  The  application  or  motion  to  correct 
was  sustained.  Appellant  moved  for  a  new  trial  on  the 
motion  to  correct,  which  was  overruled,  and  it  assigned  such 
ruling  as  error  on  appeal.  In  passing  upon  the  question,  the* 
court  said:  "There  was  no  available  error  in  overruling  the 
motion  for  a  new  trial.  It  has  again  and  again  been  decided 
by  this  court  that  no  pleadings  are  contemplated,  or  required 
in  a  proceeding  of  this  kind.  It  is  a  simple  motion  to  be 
heard  in  a  summary  way.  Nor  does  the  action  of  the  trial 
court  in  either  refusing  or  granting  the  application  and  the 
correction  of  the  judgment  furnish  any  ground  for  a  motion 
for  a  new  trial.  The  hearing  of  the  motion  is  not  a  trial 
in  any  proper  sense  and  our  code  of  civil  procedure  does  not 
contemplate  a  new  trial  of  such  motion,  nor  is  a  new  trial 
thereof  appropriate,"  citing  Runnels  v.  Kaylor,  95  Ind.  503; 
Blizzard  v.  Blizzard,  40  Ind.  344.  Continuing,  the  court 
said  further:  "The  proper  practice  is  to  except  to  the  action 
of  the  court  in  either  refusing  or  making  the  amendment, 
and  on  appeal  to  assign  such  action  of  the  trial  court  for 
error." 

Without  setting  out  at  length  appellant's  assignment  of 
errors,  we  will  give  the  substance  of  them,  viz:    (1)    That 
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the  court  erred  upon  the  hearing  of  appellees'  motion  to 
strike  ont  parts  of  the  record  in  permitting  appellees  to 
introduce  in  evidence  the  judgment,  etc. ;  (2)  that  the  court 
erred  in  overruling  appellant's  objection  to  the  evidence  of 
one  Overton  as  to  when  appellees  first  learned  the  terms 
and  nature  of  the  judgment  rendered;  (3)  that  the  court 
erred  in  permitting  I.ex  J.  Kirkpatrick,  the  judge  before 
whom  the  original  proceedings  in  the  cause  were  had,  to 
testify  concerning  his  knowledge  of  the  original  judgment 
as  rendered,  and  that  the  record  was  signed  by  him,  although 
it  was  not  read  in  his  presence;  (4)  that  the  court  erred  in 
sustaining  appellees'  motion  to  strike  out  parts  of  the  judg- 
ment; and  (5)  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial  of  the  motion  to  strike  out,  etc.  Ap- 
pellant's counsel  concedes  that  the  first,  second,  third,  and 
fifth  specifications  of  the  assignment  of  errors  do  not  present 
any  question  for  review.  This  leaves  only  the  fourth  specifi- 
cation, of  the  assignment  of  errors  for  our  consideration,  and 
the  question  is  properly  saved  and  brought  into  the  record 
by  a  bill  of  exceptions. 

Appellant  urges  that  the  motion  was  insufiicient  in  that 
it  did  not  state  the  character  of  the  issues,  or  set  out  the 
mandate  of  the  Appellate  Court  in  reversing  the  judgment 
on  the  former  appeal.  The  objection  to  the  sufficiency  of 
the  motion  is  predicated  upon  the  assumption  that,  after  the 
close  of  a  term  of  court  at  which  a  judgment  is  rendered,  the 
court  no  longer  takes  judicial  knowledge  of  its  prior  pro- 
ceedings, and  that  in  subsequent  motions,  etc.,  such  pro- 
ceedings must  be  specifically  pleaded.  On  the  other  hand, 
appellees  insist  that  this  is  simply  a  motion  to  make  the 
record  speak  the  truth ;  does  not  seek  to  change  the  judgment, 
but  to  show  the  judgment  as  actually  rendered.  We  think 
the  motion  was  sufficient.  The  general  rule  is  that  formal 
pleadings  are  not  necessary,  but  that  an  informal  motion 
properly  suggesting  the  correction  or  entry  desired,  and  the 
reasons  therefor,  is  sufficient.    Elliott's  Prac,  §192,  p.  190. 

Vol.  23—32 
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La  Hehel  v.  Scotty  36  Ind.  226,  it  was  said:  "In  such 
motions  as  this,  special  pleadings  are  not  contemplated.  The 
application  is  to  the  court,  to  be  disposed  of  in  a  summary 
manner."  See,  also,  Harris  v,  Tondinsony  130  Ind.  426; 
ClausBy  etc.y  Co.  v.  ChicagOy  etc.y  Banky  supra;  3  Work's 
Prac.  p.  604.  By  the  motion  now  under  consideration,  the 
attention  of  the  court  was  called  to  the  specific  record  in 
which  the  judgment  was  rendered;  also  to  the  parts  of  it 
sought  to  be  stricken  out,  and  the  reasons  assigned  therefor. 

In  Elliott's  Prac.  §192,  note  3,  on  p.  186,  the  following  is 
quoted  from  Crim  v.  Kessing,  S9  Cal.  478,  26  Pac.  1074: 
"All  courts  of  record  have  the  inherent  power  to  correct 
their  records  so  that  they  shall  conform  to  the  actual  facts, 
and  speak  the  truth  of  the  case;  and  such  correction  may  be 
made  at  any  time  either  upon  the  motion  of  the  court  itself, 
or  at  the  instance  of  any  party  interested  in  the  matter." 
The  objections  now  urged  by  the  appellant  to  the  motion, 
on  the  ground  that  it  is  insufficient,  are  not  well  taken« 

The  real  question  for  determination  is  simply  this:  Do 
the  assessments,  as  made  against  the  lands  of  appellees  for 
the  repair  of  the  ditch  described,  and  as  confirmed  by  the 
court,  as  judgments,  for  the  recovery  of  money,  bear  inter- 
est? A  solution  of  this  question  involves  the  consideration  of 
the  principle  upon  which  such  assessments  rest.  The  right  to 
make  such  assessments  is  a  statutory  one*  and  the  authoritv 
therefor  is  found  in  §5631  Bums  1894.  By  it,  it  is  made  the 
duty  of  the  county  surveyor  to  keep  public  ditches  in  repair, 
and  for  that  purpose  he  is  authorized  to  make  assessment? 
upon  lands  originally  assessed  for  their  construction^  in  pro- 
portion to  benefits,  etc.  From  such  assessments  an  appeal 
will  lie.  If  no  appeal  is  taken,  it  is  the  duty  of  the  surveyor 
to  certify  the  assessments  to  the  county  auditor,  who  is  re- 
quired to  place  them  upon  the  tax  duplicate  to  be  collected 
as  other  taxes.  In  case  of  appeal,  and  the  assessments  are 
confirmed,  it  is  made  the  duty  of  the  clerk  to  certify  the 
assessments  so  confirmed  to  the  auditor,  whose  duty  it  is  to 
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place  them  upon  the  tax  duplicate  and  collect  them  in  like 
manner.  It  is  evident  from  the  statute  that  it  was  not  the 
intention  of  the  legislature  that  the  assessments  so  made  by 
the  surveyor  should  bear  interest  in  the  sense  that  an  ordi- 
nary judgment  for  the  recovery  of  money  bears  interest.  If 
such  was  the  intention,  specific  pro\rision  would  have  been 
made  for  it.  If  in  the  case  before  us  there  had  been  no 
appeal  from  the  assessments,  and  they  had  been  certified  to 
the  auditor,  then  it  is  certain  that  they  would  not  have  drawn 
interest,  except  such  as  is  provided  for  by  statute  in  case  of 
delinquency  for  the  non-payment  of  taxes.  By  the  appeal 
from  the  assessments  by  appellees  to  the  circuit  court,  and  the 
confirmation  of  them  bv  the  order  and  decree  of  the  court, 
is  the  rule  so  radically  changed  that  the  appellees  shall  be 
required  to  pay  interest  on  their  assessments?  We  think  not. 
As  we  have  seen,  there  is  no  provision  of  the  statute  whereby 
the  assessments  are  to  bear  interest.  The  assessments  become 
a  lien  upon  the  lands,  and  are  to  be  collected  as  other  taxes, 
for  the  purpose  of  reimbursing  the  county,  from  the  treasury 
of  which  the  costs  of  the  repairs  are  first  paid.  Placing  such 
assessment  on  the  tax  duplicates,  to  be  collected  as  other 
taxes,  shows  the  clearest  intention  that  they  are  to  become 
subject  to  the  penalties  fixed  by  statute  for  delinquencies  for 
the  non-pajinent  of  taxes,  and  nothing  more.  No  one  would 
contend  but  what  if  the  assessments  became  delinquent  for 
non-payment,  that  they  would  be  subject  to  the  penalties 
provided  by  §8570  Burns  1894.  It  follows,  therefore,  that 
if  the  assessments  as  confirmed  by  the  court  are  to  bear 
interest,  then  a  double  burden  would  rest  upon  appellees  in 
case  of  delinquency,  and  this  can  not  be  upheld,  either  by  law 
or  equity.  The  assessments  thus  made  are  nothing  more  than 
an  additional  tax  levied  upon  the  lands  of  appellees  for  a 
specific  purpose,  and  must  be  treated  as  such.  Liens  thus 
created  are  creatures  of  statute,  and  can  only  exist  by  virtue 
of  a  statute,  and  must  be  controlled  by  its  provisions.  Cook 
V.  State,  101,  Ind.  446.    See,  also,  Weaver  v.  Templin,  113 
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Lad.  298.  Where  a  statute  creates  a  new  right  and  prescribes 
a  mode  of  enforcing  it,  that  mode  must  be  pursued  to  the 
exclusion  of  all  others.    Storms  v.  Stevens^  104  Ind.  46. 

Appellant  argues  that  the  confirmation  of  the  assessments 
by  the  court  below  was  a  judgment,  and  that,  under  the 
general  statute,  such  judgment  would  bear  six  per  cent, 
interest.  §7044  Bums  1894,  provides  that  judgments  far 
money  shall  bear  interest  at  the  rate  of  six  per  centum  from 
the  return  of  the  verdict  or  finding  of  the  court  where  there 
ia  no  contract  fixing  the  rate  of  interest.  We  can  not  believe 
that  the  statute  just  cited  is  effective  in  this  instance  and  is 
of  controlling  importance.  The  statute  authorizing  such 
assessments  to  be  made  fixes  the  manner  and  the  time  of  their 
payment,  and  it  has  been  held  that  §7044,  supra,  does  not 
have  the  effect  of  making  a  judgment  draw  interest  imtil 
the  amount  adjudged  to  be  paid  is  due.  Winemiller  v. 
Winemiller,  114  Ind.  540.  The  assessments  thus  confirmed 
bv  the  circuit  court  and  ordered  to  be  certified  to  the  auditors 
of  the  two  counties  in  which  the  ditch  was  situated  were  not 
due  till  they  were  regularly  placed  upon  the  tax  duplicate, 
and  the  time  of  their  payment  had  come,  as  fixed  by  statute. 
Thev  were  to  be  collected  as  other  taxes,  and  hence  thev 
would  become  due  under  the  provisions  of  the  general  tax 
law,  which  fixes  the  time  and  manner  of  the  payment. 
Nothing  can  be  plainer  than  that  these  assessments  were  not 
due  until  the  next  taxpaving  time  arrived  after  they  were 
placed  on  the  duplicate.  The  assessments  not  being  due 
when  the  court  made  its  original  finding,  they  were  not 
chargeable  with  interest,  as  a  judgment  for  money  is,  and 
not  subject  to  any  penalty  until  default  in  their  payment, 
as  other  taxes.  If  not  paid  when  due,  the  assessments  would 
be  subject  to  the  statutory  penalties  of  delinquency.  CuUen 
V.  StrauZj  124  Ind.  MO. 

The  question  now  before  us,  as  it  seems  to  us,  has  been  put 
at  rest  by  the  Supreme  Court  in  the  case  of  EvansviUey  etCy 
B.  Co.  V.  West,  Treas.y  139  Ind.  254.    In  that  case  the  tax 
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law  of  1891  was  under  consideration  and  a  construction 
placed  upon  it.  The  court,  considering  it  as  a  whole,  held 
that  non-payment  of  the  April  instalment  of  taxes  carries 
with  it  into  delinquency  the  whole  tax,  to  which  is  added  a 
penalty  of  ten  per  centum;  that  if  said  taxes  are  not  paid, 
but  are  still  delinquent  in  November,  an  additional  burden 
of  six  per  centum  thereon  is  imposed,  and  that  to  these  penal- 
ties no  additions  can  be  made  in  the  way  of  either  penalties 
or  interest,  however  long  the  delinquency  continues.  Now 
when  we  remember  that  these  assessments  are  an  additional 
tax,  and  one  to  be  paid  as  other  taxes,  in  view  of  the  holding 
in  the  case  just  cited  we  do  not  see  how  there  can  be  any 
doubt  as  to  the  question  here  presented.  The  record  before 
us  does  not  present  a  judgment  for  money,  within  the 
meaning  of  §7044,  supra.  An  execution  could  not  be  issued 
upon  the  judgment  entered,  and  the  assessments  thus  be 
collected.  It  was  so  held  in  Needham  v.  Gillaspy^  49 
Ind.  245. 

There  was  no  error  in  sustaining  appellees'  motion  to 
modify  and  correct  the  judgment.    Judgment  affirmed. 


City  of  Hammond  v.  Evans. 

[No.  2,858.     Filed  December  IS,  1890.] 

Plbadinq. —  Judgments. —  Jurisdiction, —  Where  it  is  averred  in  a 
complaint  to  enforce  a  judgment  that  the  judgment  was  rendered 
by  a  court  of  general  jurisdiction,  it  is  not  necessary  that  the  aver- 
ments show  affirmatively  that  the  court  had  jurisdiction  to  render 
'  the  judgment  sued  upon.    p.  602. 

SAXR.—Judgments. — A  judgment  is  a  debt  of  record,  and,  as  such, 
may  be  made  the  foundation  of  an  action,  and,  in  a  suit  to  recover 
such  debt,  an  averment  that  it  is  due  and  unpaid  is  sufficient  to 
show  that  the  judgment  is  in  full  force,    p,  602, 

IXTDQVSHT^.— Appeal. — The  holder  of  a  judgment  may  bring  suit  for 
its  enforcement  pending  an  appeal,    p,  602, 

Bills  and  Notes. — City  Warrant. — A  city  warrant  is  not  a  negoti- 
able instrument  in  such  a  sense  as  to  protect  a  bona  fide  holder 
against  defenses,    p.  503, 
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Attobnbt  and  CLmsT.-^Ratification  of  Act  of  Attorney.— The  fact 
that  one  remains  silent  and  does  not  expressly  disavow  an  act  of  an 
attorney  is  not  of  itself  conclusive  of  ratification,    pp.  603,  S04. 

Estoppel. — Attorney  and  Client. — A  judgment  creditor  will  not  be 
estopped  from  maintaining  an  action  for  the  enforcement  of  a  judg- 
ment by  the  fact  that  she  did  not  disavow  a  settlement  made  by 
her  attorney,  by  reason  of  which  a  proposed  appeal  from  the  judg- 
ment was  abandoned,  where  it  is  not  shown  that  plaintiff  knew  all  of 
the  facts  concerning  the  settlement  and  proposed  appeal,  or  that 
she  kept  silent  for  the  purpose  of  inducing  the  judgment  debtor  to 
abandon  the  appeal,    p.  50i, 

From  the  Porter  Circuit  Court.     Affirmed. 

J.  Kopelke^  Lawrence  Becker  and  Peter  Crumpacher^  for 
appellant. 

A,  F,  KnottSy  J.  0.  Bowers  and  B.  Borders^  for  appellee. 

Robinson,  J. — Appellee  sued  on  a  judgment  previously 
recovered  against  appellant  awarding  damages  for  personal 
injuries.  The  first  error  assigned  questions  the  sufficiency  of 
the  complaint.  We  can  not  agree  with  counsel  that  the 
complaint  fails  to  charge  that  appellant  obtained  the  judg- 
ment, and  that  the  same  is  in  full  force  and  unreversed.  The 
amended  complaint  avers  that  in  1895  appellee  was  married 
to  one  Charles  Evans;  that  October  6,  1894,  her  name  was 
Viola  Johnson,  and  on  that  date  she  obtained  a  judgment 
against  appellant,  in  a  named  sum,  duly  given  and  rendered 
by  the  Lake  Circuit  Court  in  an  action  then  pending  in 
that  court:  that  such  judgment  is  due  and  wholly  unpaid. 
The  suit  was  brought  in  February,  1896,  and  the  amended 
complaint  was  filed  May  18,  1896.  It  shows  that  the  judg- 
ment was  rendered  by  a  court  of  general  jurisdiction,  and 
need  not  show  affirmatively  that  the  court  had  jurisdiction. 
A  judgment  is  a  debt  of  record,  and  as  such  may  be  made  the 
foundation  of  an  action.  And  in  a  suit  to  recover  such  a  debt 
an  averment  that  it  is  due  and  unpaid  is  sufficient  to  show 
that  the  judgment  is  in  full  force.  Although  an  appeal  may 
have  been  taken  and  is  still  pending,  the  holder  of  the  judg- 
ment may  bring  suit  on  it  pending  the  appeal.     The  com- 
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plaint  states  a  cause  of  action.  See  Palmer  v.  Olovery  78  Ind. 
529;  Gould  v.  Hayderiy  63  Ind.  443;  Line  v.  Statey  ex  rel.y 
131  Ind.  468;  Nill  v.  Comparety  16  Ind.  107,  79  Am. 
Dec.  411. 

It  appears  that  the  former  judgment  was  rendered 
October  6,  1894.  On  the  16th  of  July,  1895,  one  of  appel- 
lee's attorneys  of  record  compromised  and  settled  the  judg- 
ment with  the  city,  and  received  a  warrant  for  the  sum 
agreed  on.  The  warrant  was  not  paid  for  want  of  funds,  and 
the  attorney  discounted  it  and  kept  the  proceeds,  no  part  of 
which  was  ever  paid  to  appellee.  The  city  paid  the  warrant 
April  29,  1896,  some  time  after  suit  was  brought  on  the 
judgment. 

Although  a  city  warrant  is  an  evidence  of  indebtedness 
upon  which  the  holder  may  maintain  an  action,  and  consti- 
tutes a  prima  facie  cause  of  action,  yet  it  is  not  a  negotiable 
instrument  in  such  a  sense  as  to  be  protected  in  the  hands 
of  a  lona  fide  holder  against  defenses.  City  of  ConnersvilU 
V.  Connersville,  etc.,  Co.j  86  Ind.  184. 

It  is  argued  that  a  new  trial  should  have  been  granted 
because  of  newly  discovered  evidence,  and  that  the  verdict 
was  not  supported  by  the  evidence  and  was  contrary  to  law. 

The  answers  relied  upon  by  appellant  pleaded  this  com- 
promise and  settlement  of  the  former  judgment  by  the 
attorney,  the  ratification  of  such  settlement  by  appellee,  and 
estoppel.  The  evidence  is  directly  conflicting  whether  the 
attorney  had  authority  to  make  the  settlement,  and  the  jury's 
determination  of  that  question  can  not  be  reviewed  by  this 
court. 

There  is  evidence  to  show  that  the  act  of  the  attorney  in 
making  the  settlement  and  compromise  was  ratified  by 
appellee,  but  upon  this  question  the  evidence  is  conflicting. 
No  good  purpose  would  be  subserved  in  setting  out  the  evi- 
dence. It  is  not  claimed  that  the  evidence  showing  a  ratifi- 
cation is  uncontradicted.  The  jury,  and  the  trial  court  upon 
the  motion  for  a  new  trial,  have  weighed  the  evidence,  and 
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their  conclusion  as  to  the  preponderance  is  final.  It  was  not 
necessary  that  appellee  should  expressly  disavow  the  act  of 
the  attorney,  and  her  silence  would  not  be  conclusive  of 
ratification.  Thus  it  is  said:  ^'The  silence  of  a  party,  with 
the  knowledge  of  what  has  been  done  for  him  in  his  name, 
is  evidence  of  ratification,  of  more  or  less  force,  according  to 
the  circumstances  in  which  it  occurs."  Uaggerty  v.  Juday^ 
58  Ind.  154. 

It  is  further  argued  that  appellee  is  estopped  to  deny  the 
settlement,  as  she  did  not  disavow  it  as  soon  as  she  learned 
of  it,  or  within  a  reasonable  time,  and  that  appellant  gave 
up  the  appeal  it  was  about  to  perfect  in  consequence  of  the 
compromise.  It  is  by  no  means  clear  from  the  record  that 
the  necessary  steps  had  been  taken  to  perfect  an  appeal  when 
the  compromise  was  made.  But  even  conceding  this,  some 
of  the  elements  of  estoppel  as  declared  by  the  Supreme  Court 
are  wholly  wanting.  It  is  not  shown  that  appellee  knew  all 
the  facts  about  thc^  attempted  settlement,  and  about  the  pro- 
posed appeal,  or  that  appellee  kept  silent  for  the  purpose  of 
inducing  the  city  to  abandon  the  appeal.  There  is  not  knowl- 
edge on  one  side  and  ignorance  on  the  other.  The  facts  fail 
to  show  any  fraud.  See  Karnes  v.  Wingate^  94  Ind.  594; 
Terre  Haute^  efc.y  R.  Co.  v.  Rodel,  89  Ind.  128,  46  Am. 
Rep.  164. 

The  newlv  discovered  evidence  because  of  which  a  new 
trial  was  asked  consisted  of  two  letters  written  by  appellee  to 
the  attorney  who  made  the  compromise.  These  letters  would 
have  been  competent  evidence  to  go  to  the  jury  in  deter- 
mining whether  the  appellee  had  ratified  the  attorney's  act. 
They  were  not  competent  for  any  other  purpose.  They 
were  evidence  of  the  same  kind  and  to  the  same  point  as  the 
letter  of  appellee  to  the  attorney  which  was  read  in  evidence. 
It  is  well  settled  that  evidence  of  the  same  kind  and  to  the 
same  point  is  cumulative  and  that  a  new  trial  will  not  be 
ordered  because  of  newly  discovered  evidence  when  such. 
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evidence  is  cuimilative.     Hines  v.  Driver^  100  Ind.  315; 
Offutt  V.  Gowdy,  18  Ind.  App.  602. 

The  other  questions  reserved  are  waived  because  not  dis- 
cussed.    Judgment  affirmed. 


Peirce,  Receiver,  etc.,  v.  Chism. 

[No.  2,886.    Filed  December  14,  1899.] 

Rbcbivsrs. — Action  Against. — Complaint. — The  complaint  in  an 
action  against  a  receiver  must  contain  an  averment  that  leave  to 
bring  the  action  had  been  obtained  from  the  court  by  which  the 
receiver  had  been  appointed. 

From  the  Howard  Superior  Court.    Reversed. 

C.  0.  Guenther  and  A.  B.  Clark,  for  appellant. 

J.  C.  Blacklidgey  C.  C.  Shirley  and  C.  Wolf,  for  appellee. 

Henley,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  recover  damages  arising  from  the 
alleged  negligent  killing  of  appellee's  horses.  It  appears 
from  the  complaint  that  at  the  time  of  the  commencement 
of  the  action  the  property  of  the  corporation  was  in  thef 
hands  of  a  duly  appointed  and  qualified  receiver.  The  only 
error  assigned  is  the  overruling  of  the  demurrer  to  the  first 
and  second  paragraphs  of  the  amended  complaint.  The  only 
objection  pointed  out  by  counsel  for  appellant  is  that  neither 
paragraph  of  complaint  avers  that  leave  of  court  had  been 
obtained  to  bring  the  action  against  the  receiver.  It  seems 
to  us  that  this  objection  to  the  complaint  is  well  taken. 
Numerous  and  late  decisions  of  both  courts  of  appeal  in  this 
State  have  held  that  a  receiver  can  neither  sue  nor  be  sued, 
without  leave  of  the  court  is  first  obtained. 

In  the  case  of  Keen  v.  Breckenridge,  Rec,  96  Tnd.  69,  the 
court  said:  "As  a  receiver,  in  the  absence  of  statutory 
authority,  can  neither  sue  nor  be  sued  without  leave  of  the 
court  by  which  he  was  appointed,  we  think  it  is  essential  to 
aver  in  the  complaint  that  leave  to  bring  the  action  had  been 
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granted  by  the  proper  court."  The  exact  question  was 
also  passed  upon  by  the  Supreme  Court  in  the  case  of  the 
Fleming^  Rec.y  v.  Statej  ex  rel.y  134  Ind.  672,  where  the 
court  say :  "It  seems  to  be  settled  that  a  receiver,  as  a  gen- 
eral rule,  can  neither  sue  nor  be  sued,  without  leave  of  the 
court  making  the  appointment  is  first  obtained.  This  court 
in  the  case  of  Vigo  Real  Estate  Co.  v.  Reese,  21  Ind.  App. 
20,  say:  "It  is  the  law  that  a  receiver  can  not  sue  or  be 
sued  without  leave  of  the  court  making  the  appointment 
being  first  obtained,"  etc.  See  also  Hatfield  v.  CummingSy 
Rec,  142  Ind.  350;  Oainey  v.  Gilson,  Rec,  149  Ind.  58.  The 
reasons  why  this  rule  obtains  arc  fully  set  out  in  the  cases 
above  cited,  and  it  is  not  necessary  that  we  prolong  this  opin- 
ion by  repeating  them.  Nor  is  it  necessary  that  we  construe 
the  case  of  the  Ohio,  etc,  R,  Co.  v.  Nickless,  71  Ind.  271, 
as  the  cases  quoted  from  are  later  cases,  and,  if  they  establish 
a  different  doctrine,  are  controlling.  It  is  provided  by  Con- 
gress "That  every  receiver  or  manager  of  any  property 
appointed  by  any  court  of  the  United  States  may  be  sued 
in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  without  the  previous 
leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed;  but  such  suit  shall  be  subject  to  the  general  equity 
jurisdiction  of  the  court  in  which  such  receiver  or  manager 
was  appointed,  so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice."    24  U.  S.  Stat,  at  Large,  554,  §3. 

We  can  not  presume  that  the  receiver  in  this  case  was 
appointed  by  a  United  States  Court.  An  averment  that  he 
was  so  appointed  would  have  been  sufficient,  and  would  have 
avoided  the  other  objection  to  the  complaint  that  leave  to 
sue  had  not  been  first  obtained.  Under  the  authorities  in  this 
State,  we  must  hold  that  in  the  absence  of  the  averment  in 
each  paragraph  of  the  complaint  that  leave  to  bring  the 
action  had  been  granted  by  the  proper  court,  both  para- 
graphs of  the  complaint  were  insuflScient.    The  judgment  is 
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therefore  reversed,  with  instructions  to  the  lower  court  to 
sustain  appellant'^  demurrer  to  each  paragraph  of  the 
amended  complaint.       . 


The  Farmers  Insurance  Company,  etc.,  v.  Burris. 

[No.  2.955.    Filed  December  14,  1899.] 

Insttbancb. — Complaint — Oumerahip  of  Property. — A  complaint  in 
an  aqtion  on  a  fire  insurance  policj  must  allege  that  plaintiff  was 
the  owner  of  the  property  at  the  time  it  was  destroyed,  pp.  607, 608. 

Same. — Complaint. —  Ownership  of  Property. — A  complaint  in  an 
action  on  a  fire  insurance  policy  alleging  that  plaintiff  was  the 
owner  of  the  property  at  the  date  of  the  policy,  that  the  dwelling- 
house  and  contents,  except  certain  enumerated  articles,  were  en- 
tirely destroyed,  and  that  "plaintiff  suffered  a  total  loss,  all  to  his 
damage,  in  the  sum  of  $500,"  does  not  sufficiently  aver  that  plain- 
tiff was  the  owner  of  the  property  at  the  time  it  was  destroyed. 
pp.  608,  609. 

Fom  the  Martin  Circuit  Court.    Reversed, 

T.  J.  Broo'ks  and  W.  F.  Broohs,  for  appellant. 
A.  J.  Padgett  and  J.  A.  Padgett ^  for  appellee.^ 

CoMSTOCK,  J. — Thia  action  was  begun  on  a  policy  of  insur- 
ance in  the  Daviess  Circuit  Court,  and  upon  change  of  venue 
tried  in  the  Martin  Circuit  Court. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, and  several  paragraphs  of  answer  and  reply  thereto 
were  filed.  The  cause  was  submitted  to  a  jury.  A  general 
verdict  was  returned  in  favor  of  appellee  for  $237.  With 
the  general  verdict  answers  to  interrogatories  were  returned. 
The  court  overruled  appellant's  motion  for  judgment  on  the 
answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict, and  rendered  judgment  in  favor  of  appellee. 

The  policy  sued  on  was  issued  on  the  following  items:  A 
dwelling-house  and  its  foundation,  household  furniture, 
wearing  apparel,  a  smoke-house,  and  provisions  therein. 

Under  the  second,  sixth,  and  seventh  specifications  of  the 
assignment  of  errors,  appellant  discusses  the  sufficiency  of 
the  complaint.     The  only  objection  made  to  the  complaint 
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is  that  it  does  not  aver  that  the  property  destroyed  by  the 
fire,  and  for  the  loss  of  which  this  suit  was  brought,  was  at 
the  time  of  the  loss  the  property  of  and  owned  by  appellee. 
Such  an  averment  is  necessary.  Insurance  Co,  v.  Coombs, 
19  Ind.  App.  331;  Westerriy  etc,  Co.  v.  McCarty,  18  Ind. 
App.  449,  and  authorities  cited.  Appellee  concedes  that  such 
an  averment  is  necessary,  but  claims  that  it  need  not  be 
dire<it  or  specific,  and  that  when  an  insurable  interest  in  the 
property  at  the  time  of  the  fire  may  be  implied  or  fairly 
inferable  from  the  facts  alleged,  the  complaint  will  be  good 
after  verdict. 

The  complaint  contains  the  following  averments:  "On. 
the  14th  day  of  September,  1897  [the  date  of  the  policy], 
plaintiff  was  the  owner,"  etc.;  "that  thereafter,  to  wit,  on 
the  4th  day  of  November,  1897,  said  dwelling-house  caught 
fire,  and  was  totally  consumed  by  said  fire,  together  with  the 
contents  thereof,  except  one  feather  bed,  one  clock,  six  quilts, 
and  one  trunk,  all  of  the  value  of  about  $10.  That  as  to 
all  of  the  other  property  insured  against  loss  in  said  policy 
plaintiff  suffered  a  total  loss,  all  to  his  damage  in  the  sum 
of  $500.'' 

Appellee  claims  that  the  words  italicized  imply  ownership. 
Pleadings  are  construed  most  strongly  against  the  pleader. 
One  without  being  the  owner  of  property  may  suffer  loss  by 
its  destruction.  The  rule  that  a  defect  in  a  complaint  will 
be  deemed  to  be  cured  after  verdict  has  been  applied  where 
its  sufficiency  is  called  in  question  for  the  first  time  in  an 
appellate  court,  upon  the  ground  "that  as  the  complaint  was 
not  demurred  to  it  must  be  held  to  be  sufficient  after  verdict 
for  the  reason  that  the  omissions  were  probably  supplied  by 
the  evidence  and  cured  by  the  verdict."  Cox  v.  Hunter, 
79  Ind.  590. 

As  heretofore  stated,  in  the  cause  before  us  the  sufficiency 
of  the  complaint  was  challenged  by  demurrer  in  the  trial 
court.  The  ruling  on  that  demurrer  is  assigned  as  error.  In 
the  following  cases  from  our  courts,  it  has  been  held  that  the 
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aveiment  in  question  is  essential  to  a  good  complaint  in 
actions  of  the  character  before  us.  Aurora  Ins.  Co.  v.  John- 
son  J  46  Ind.  315;  Aetna  Ins.  Co.  v.  Blacky  80  Ind.  518; 
Aetna  Ins.  Co.  v.  Kittles,  81  Ind.  96;  Home  Ins.  Co.  v. 
Duke,  75  Ind.  535;  Indiana  Live  Stock  Co.  v.  Bogeman,  4 
Ind.  App.  237;  Western  Assurance  Co.  v.  Koontz,  17  Ind. 
App.  60;  Western  Assurance  Co.  v.  McCarty,  18  Ind.  App. 
449;  Insurance  Co.  v.'CoombSy  19  Ind.  App.  331.  These 
decisions,  extending  over  many  years,  should  not  be  dis- 
regarded. 

Upon  a  second  trial,  the  other  questions  discussed  may  not 
arise,  and,  in  view  of  the  record,  we  do  not  deem  proper  to 
pass  upon  them.  Judgment  reversed,  with  instruction  to 
the  trial  court,  to  sustain  appellant's  demurrer  to  the  com- 
plaint 


Phenix  Insxtrance  Company  et  al.  v.  Jacobs  et  al. 

[No.  8,113.    Filed  December  14,  1899.] 

Appeal  and  Error. — Conaolidation  of  Cases  on  Appeal. — In  con- 
solidated cases,  two  defendants  against  whom  two  separate  judg- 
ments were  taken,  joined  in  one  appeal,  filing  but  one  assignment 
of  errors,  one  transcript,  and  one  brief  in  behalf  of  both.  The  is- 
sues between  the  appellees  and  each  of  the  appellants  were  the 
same,  and  a  decision  of  the  questions  raised  would  be  conclusive 
against  either  appellant.  The  appellees  appeared  and  entered 
joinder  in  error,  and  the  cause  was  submitted  by  agreement.  Held, 
that  a  subsequent  motion  on  the  part  of  the  appellees  to  dismiss  the 
appeal,  on  the  ground  that  a  separate  appeal  should  have  been 
taken  from  each  judgment,  came  too  late.    pp.  5 10-6 IS. 

Sake. — Pleading. — Answer, — To  sustain  a  demurrer  to  an  answer  is 
not  available  error  where  the  defense  set  up  therein  affirmatively 
appears  from  a  special  finding  of  the  jury  within  tha issues  to  have 
no  foundation  in  fact.    p.  S14. 

Garnishment.— i2eZea«e  of  One  Onmishee  Defendant. — A  release  of 
one  garnishee  by  attachment  plaintiffs,  while  retaining  all  their 
rights  against  other  garnishees,  will  not  affect  the  other  garnishees, 
indebted  to  the  attachment  defendant,  and  not  to  the  garnishee 
released,    p.  615. 
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Appeal. — Evidence, — Objection, — ^An  objection  to  the  admission  of 
evidence  on  the  ground  that  it  is  **  incompetent,  irrelevant  and  im- 
material "  is  too  general  and  indefinite  to  present  any  question  on 
appeal,     pp.  SIS,  S16. 

Same. — Evidence,— Admissibility  of. — Where  a  question  asked  a  wit- 
ness was  objected  to  by  opposing  counsel,  but  the  overruling  of  the 
objection  was  not  Assigned  as  cause  for  a  new  trial,  the  ques- 
tion as  to  the  admissibility  of  the  evic^ence  will  not  be  considered 
on  appeal,   p.  S16, 

EviDEXCB — Copy  of  Letter. — The  introduotion  in  evidence  of  a  copy 
of  a  letter  is  not  available  error,  where,  afterwards,  in  connection 
with  the  testimony  of  the  witness  the  original  letter  was  introduced. 
pp,  S16,  S17, 

Same. — Objections  Not  Raised  in  Trial  Court, — Objections  to  evi- 
dence not  raised  in  the  trial  court  will  not  be  considered  on  appeal. 
p,  S17. 

Same. — Telegram, — Agency, — Where  the  fact  of  agency  is  other- 
wise proved,  it  is  not  error  to  admit  in  evidence  a  telegram  pertain- 
ing to  the  business  of  the  agency,  upon  the  ground  that  the  telegram 
is  a  paper  prepared  by  the  agent  to  prove  his  agency,    p,  517. 

Same.  —  Self- Disserving    Declarations  by    Attachment    Defendant. 
— Statements  made  by  the  attachment  defendant  after  the  gar- 
nishee has  been  served  are  not  admissible,  as  self -disserving  declara-' 
tions,  against  the  attachment  plaintiff  and  in  favor  of  the  gar- 
nishee,   p,  520. 

Trial. — Witness  Directed  by  Court  to  Leave  Stand. — It  is  not  preju- 
dicial error  for  the  court  to  direct  a  witness  to  leave  the  stand  after 
such  witness  has  answered  the  last  question  propounded  to  him  on 
cross-examination,  and  no  objection  is  made  to  his  answer,    p,  5S0. 

From  the  Elkhart  Circuit  Court.    Affirmed. 

L.  TF.  Vaily  E.  D,  Salshury  and  P.  L,  Turnery  for  appel- 
lants. 

C.  W.  M tiler y  J.  Drake,  E.  A.  Dausmariy  W.  L.  StoneXy 
J.  D.  Osbom,  A.  S.  Zook,  A.  Deahl  and  B.  F.  Deahly  for 
appellees. 

BlacK)  J. — An  action  was  brought  in  the  court  below  in 
1893  by  the  LaPorte  Carriage  Company  against  the  appellee 
James  M.  Jacobs,  upon  certain  bills  of  exchange,  and  in 
attachment,  and  proceedings  in  garnishment  were  instituted 
against  one  Harry  W.  Hixon  and  the  appellants,  the  Phenix 
Insurance  Company  of  Brooklyn,  New  York,  and  the  Peon- 
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sylvania  Fire  Insurance  Company,  of  Philadelphia,  Penn- 
sylvania. Many  other  creditors  of  said  Jacobs,  who  are  appel- 
lees herein,  also  brought  actions  and  instituted  proceedings  in 
attachment  and  garnisliment,  filing  under  the  cause  so  first 
instituted.  The  several  claimants  recovered  judgment  upon 
their  causes  of  action  and  in  attachment  against  said  Jacobs. 
The  original  plaintiff  having  dismissed  its  proceedings  in 
garnishment,  the  subsequent  claimants  prosecuted  their  pro- 
ceedings against  the  appellants  as  garnishees  under  one  of  the 
causes,  that  of  the  appellee  John  E.  Eigney.  The  two 
insurance  companies,  the  appellants,  each  filed  similar 
answers,  in  nine  paragraphs.  A  demurrer  to  the  ninth  para- 
graph (fi  each  answer  was  sustained.  The  proceedings  against 
the  appellants  on  behalf  of  all  the  claimants  were  tried 
together  by  jury  in  consolidation  with  the  case  of  said  Rig- 
ney.  The  jury  found  that  the  garnis-hee  defendants,  the 
appellants,  should  each  be  ordered  to  pay  into  court  a  cer^ 
tain  specified  sum;  and  the  jury  also  returned  answers  to 
interrogatories  submitted  upon  requests  of  the  parties.  The 
appellants  in  one  motion  "each  severally  and  separately" 
moved  for  a  new  trial,  and  to  the  overruling  of  this  motion 
the  appellants  by  counsel  excepted,  and  tliereupon  the  court 
rendered  judgment  against  each  of  the  appellants  for  a 
certain  amount.  In  one  assignment  of  errors,  the  appellants 
assign  errors  "severally  and  separately." 

The  claims  against  the  appellants  were  based  upon  their 
several  policies  of  insurance  upon  a  bam  owned  by  said 
Jacobs,  the  attachment  defendant.  The  appellees  have 
moved  to  dismiss  the  appeal,  assigning  as  grounds  for  their 
motion  that  separate  judgments  against  each  appellant  sever- 
ally are  embodied  in  one  appeal ;  that  only  one  transcript  of 
two  separate  cases  is  filed,  that  only  one  assignment  of  errors 
is  made,  and  that  only  one  brief  is  filed,  and  that  on  behalf 
of  the  two  appellants  jointly. 

The  transcript  on  appeal,  with  the  assignment  of  errors, 
was  filed  in  the  Supreme  Court  on  the  22nd  of  June,  1898, 
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and  the  appellees  then  appeared  and  entered  their  comnum 
joinder  in  error,  and  at  the  same  time  the  parties  submitted 
the  cause  for  hearing  by  agreement,  and  a  supersedeas  was 
issued  afterward  under  a  stipulation  of  the  attorneys  for 
the  several  parties,  the  time  for  the  filing  of  the  brief  for 
the  appellants  was  extended,  and  it  was  filed  on  the  14th  of 
October,  1898.  The  motion  to  dismiss  was  filed  on  the  10th 
of  April,  1899,  and  on  the  l7th  of  the  same  month  the  cauae 
was  transferred  to  this  court. 

The  issues  between  the  appellees  and  each  of  the  appel- 
lants were  alike,  and  they  were  all  tried  together,  and  the 
matters  in  dispute  here  pertaining  to  the  trial  affected  both 
of  the  appellants  alike.  We  have  jurisdiction  of  the  persons 
and  of  the  subject-matter.  Whatever  view  might  be  the 
proper  one  to  be  taken  of  such  a  motion  if  made  upon  the 
first  opportunity,  we  are  of  the  opinion  that  the  cause  should 
be  retained  by  us  for  the  consideration  of  the  assignment  of 
errors. 

After  appearance  of  the  appellees,  and  joinder  in  error 
and  submission  of  the  cause  by  agreement,  we  think  the 
motion  for  the  dismissal  of  the  appeal  was  too  late,  where, 
as  here,  we  may  pass  upon  the  questions  affecting  each  of 
the  appellants  raised  in  the  consolidated  cases  tried  together, 
as  well  as  if  presented  in  separate  appeals  upon  two  tran- 
scripts, the  decision  in  one  of  which  would  inevitably  deter- 
mine the  result  in  the  other. 

The  Phenix  Insurance  Company  in  its  ninth  paragraph  of 
answer  as  garnishee  alleged,  in  substance,  against  the  further 
maintenance  of  the  action,  that  the  garnishment  proceeding 
against  that  company  was  intended  to  reach  a  supposed  in- 
debtedness from  it  to  said  Jacobs  on  a  contract  of  fire  insur- 
ance entered  into  on  the  9th  of  January,  1893,  for  a  period 
of  one  year,  whereby  said  company  insured  and  agreed  to 
indemnify  said  Jacobs  against  loss  by  fire  on  a  certain  livery 
bam,  situated  in  Elkhart  county,  Indiana,  which  policy  was 
issued  at  tlie  Goshen,  Indiana,  agency  of  the  company  and 
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numbered  843;  that  on  the  9th  of  August,  1893,  said  barn 
was  entirely  destroyed  by  fire,  and  a  claim  was  made  by  said 
Jacobs  upon  said  company  for  payment  under  said  policy  of 
$87.5;  that  subsequently,  on  the  12th  of  October,  1898,  said 
Jacobs,  by  a  written  instrument,  assigned  all  his  right,  title, 
and  interest  in  and  to  said  policy  of  insurance  to  one  Henry 
W.  Hixon,  which  instrument  was  set  out  in  this  paragraph  of 
answer,  bearing  date  of  October  12,  1893,  and  purporting 
to  be  an  assignment  to  said  Hixon  by  said  Jacobs  of  all  the 
latter's  right,  title,  and  interest  in  and  to  policies  No.  476 
of  the  Pennsylvania  Fire  Insurance  Company  of  Pennsyl- 
vania, No.  847  of  the  German  American  Insurance  Company 
of  New  York,  and  No.  843  of  the  Phenix  Insurance  Com- 
pany of  Brooklyn,  New  York,  all  of  said  policies  issued  at 
their  Goshen,  Indiana,  agencies,  by  the  firm  of  Wilson  & 
Wehmeyer,  and  all  covering  one  livery  bam  and  stock  of 
said  Jacobs,  which  burned  on  the  9th  of  August,  1893,  all  of 
which  insurance,  it  was  stated,  had  been  adjusted,  but  drafts 
not  yet  paid. 

It  was  further  alleged  that  after  the  commencement  of  the 
attachment  and  garnishment  proceedings  herein,  to  wit,  on 
the  12th  of  February,  1895,  all  the  plaintiffs  by  their  attor- 
neys made  a  full  and  complete  settlement  of  said  claims  with 
said  Hixon,  and  he  paid  plaintiffs  $200,  as  and  for  a  complete 
settlement  of  said  claim,  and  all  claims  and  demands  against 
him  as  the  assignee  of  said  Jacobs  and  garnishee  in  this  pro- 
ceeding, and  the  plaintiffs,  by  a  written  instrument  duly  exe- 
cuted, released,  settled,  and  compromised  all  their  claims  and 
demands  against  said  Hixon  as  assignee  of  said  policies  and 
as  .garnishee  defendant  herein,  which  written  instrument  is 
set  out.  It  was  thereby  stated  that,  in  consideration  of  the 
sum  of  $200  cash  paid  by  said  Hixon,  the  subscribing  attor- 
neys representing  all  the  attachment  and  garnishee  plaintiffs 
in  the  various  causes  then  pending  in  the  court  below, 
wherein  said  Jacobs  was  attachment  defendant  and  tho  appel- 
lants and  said  Hixon  were  garnishee  defendants,  agreed  that, 
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as  to  the  further  prosecution  of  said  actions  against  said 
garnishee  defendants,  the  signers  of  the  instrument  would 
collect  from  the  appellants,  if  collection  could  be  made 
against  said  insurance  companies,  and  if  they  should  fail  to 
collect  from  the  appellants,  then,  and  in  any  event,  all  gar- 
nishee procee<lings  against  said  Hizon  should  be  dismissed 
at  the  costs  of  the  plaintiffs. 

It  was  further  alleged  that  said  claim  under  policy  No. 
843  was  the  only  claim  held  by  said  Jacobs  or  his  assignee, 
said  Hixon,  at  the  commencement  of  the  garnishment  pro- 
ceedings herein  as  against  said  Phenix  Insurance  Company; 
that  on  the  12th  of  February,  1895,  said  Ilixon  paid  the 
plaintiffs  and  attaching  creditors  said  sum  of  $200,  and  they 
accepted  said  sum  in  full  discharge  of  all  claims  against  said 
Hixon  as  the  assignee  of  said  Jacobs  and  as  garnishee  in 
said  action;  which  claim  so  settled  and  compromised  was  the 
same  claim  in  controversy  between  said  creditors  and  said 
Phenix  Insurance  Company. 

The  ninth  paragraph  of  answer  of  the  appellant  the  Penn- 
sylvania Fire  Insurance  Company  was  the  same  as  the  ninth 
paragraph  of  answer  of  the  other  appellant  except  as  to  the 
name  of  the  company  and  the  number  of  the  policy. 

Of  course,  the  meaning  and  effect  attributed  by  the  pleader 
to  the  written  instruments  set  forth  in  the  pleading  as  the 
foundation  thereof  must  yield  to  the  proper  construction  of 
the  terms  of  the  instruments  themselves.  Any  supposed 
interest  of  the  appellants  in  the  connection  of  Hixon  with 
the  proceeding  would  depend  alone  upon  the  alleged  assign- 
ment set  forth  in  the  answer.  If  he  became  the  real  owner 
of  the  claims  upon  the  policies  before  the  institution  of  the 
proceedings  in  attachment  and  garnishment,  the  appellants 
could  not  be  made  liable  as  creditors  of  Jacobs,  The  appel- 
lants were  not  deprived  by  the  ruling  on  the  demurrer  to 
the  ninth  paragraph  of  answer  of  a  presentation  of  the  ques- 
tion as  to  the  effect  of  tins  alleged  assignment,  which  was 
oet  up  in  another  paragraph  of  answer  by  each  of  the  appel- 
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lants,  and  the  jury  found  specially  that  it  was  a  sham  in 
fraud  of  Jacob's  creditors,  and  that  Hixon  was  not  at  any 
time  the  real  owner  of  the  claims  against  the  insurance  com- 
panies. 

If  the  attorneys  for  the  appellees  without  special  authority 
might  bind  their  clients  by  a  release  of  a  garnishee  made  out 
of  court,  the  release  of  Hixon  as  garnishee  could  not  affect 
the  liability  of  the  appellants,  if  they  were  not  indebted  to 
Hixon  but  continued  to  be  indebted  to  Jacobs.  The  pre- 
tense of  the  ownership  of  Hixon  being  thus  negatived,  there 
could  be  no  available  error  in  excluding  from  the  trial  of  the 
cause  a  question  whose  effectiveness  depended  wholly  upon 
the  truth  of  such  pretense.  But,  whether  or  not  the  sum  of 
$200  mentioned  in  the  release  was  paid  by  Hixon,  as  asserted 
in  argument,  on  account  of  money  collected  by  him  upon  a 
policy  on  the  personal  property  in  the  bam,  it  does  not  ap- 
pear from  the  answer  that  the  appellants  at  the  time  of  this 
release  had  paid  anything  on  their  policies,  and  the  release 
set  forth  in  the  answer  was  merely  an  agreement  to  pursue 
the  appellants  alone  as  garnishees,  that  is,  as  parties  indebted 
to  Jacobs,  and  to  dismiss  the  garnishee  proceedings  against 
Hixon.  Such  an  agreement  would  not  release  the  appel- 
lants for  any  real  indebtedness  of  these  insurance  companies 
to  Jacobs;  that  is,  from  their  liability  as  garnishees.  There 
was  no  recognition  of  the  effectiveness  of  the  assignment  to 
Hixon.  The  right  to  prosecute  further  the  proceedings 
against  the  appellants  was  expressly  reserved,  and  all  the 
consequences,  favorable  to  the  plaintiffs,  that  might  accrue 
to  Hixon  through  such  further  prosecution  were  impliedly 
included  in  the  reservation.  The  agreement  thus  stipulating 
for  the  further  prosecution  of  the  actions  and  to  establish  as 
against  the  appellants  as  garnishees  that  the  assignment,  as 
charged  in  the  affidavits  in  attachment,  was  made  to  defraud 
creditors,  could  not  operate  as  a  bar  to  such  further  prose- 
cution. 

On  the  trial,  Frederick  G.  Cowie,  a  witness  for  the  appel- 
lees, was  asked  on  their  behalf  what  relation,  if  any,  Robert 


616       APPELLATE  COURT  OP  INDIANA, 

Phenix  Ins.  Co.  v.  Jacobs. 

R.  Manners  and  William  N.  Johnson  occupied  to  insurance 
companies,  and  to  what  insurance  companies.  Counsel  for 
the  appellants  objected  to  the  question,  stating  as  grounds 
of  objection,  "that  it  is  incompetent,  irrelevant,  and  im- 
material." The  objection  having  been  overruled,  the  wit- 
ness answered:  "Mr.  Manners,  as  I  understood  from  him- 
self, was  the  adjuster  for  the  Phenix  Insurance  Company, 
of  Brooklyn,  Kew  York:  Mr.  Johnson  was  a  general  ad- 
juster, I  believe,  for  the  Pennsylvania  and  one  other  com- 
pany.    I  forget  what  it  was  now." 

The  appellants  assigned  as  a  cause  in  the  motion  for  a  new 
trial  the  admitting  of  this  testimony,  and  in  argument  it  is 
contended  that  it  was  improper  for  the  witness  to  testify 
that  he  learned  from  Mr.  Manners  that  he  was  adjuster,  for 
the  reason  that  agency  could  not  be  so  proved;  also,  that  the 
answer  that  Manners  was  an  adjuster  was  but  the  statement 
of  a  conclusion. 

Aside  from  the  fact  that  the  objection  was  too  general 
to  present  any  question  {Swaim  v.  Stvaim^  134  Ind.  596; 
Miller  v.  Z)t7Z,  149  Ind.  326;  Mortgage  Trust  Co.  v.  Moore, 
160  Ind.  465;  State  v.  Hughes^  19  Ind.  App.  266),  the  over- 
ruling of  the  objection  was  not  assigned  as  cause  for  a  new 
trial,  and  the  impropriety  of  the  question  is  not  urged  by 
counsel.  If  the  answer  contained  improper  matter,  there 
was  no  motion  to  strike  out  the  answer  or  any  part  of  it,  nor 
was  the  impropriety  of  any  part  of  the  answer  suggested  to 
the  court  in  any  manner. 

What  we  have  said  of  this  cause  in  the  motion  for  a  new 
trial  is  sufficient  for  the  disposal  of  some  other  causes  dis- 
cussed in  the  briefs  of  counsel. 

Objection  was  made  to  the  introduction  in  evidence  on 
behalf  of  the  appellees,  in  connection  with  the  deposition  of 
one  of  their  witnesses,  of  a  letter-press  copy  of  a  certain  let- 
ter, upon  the  ground  that  no  proper  foundation  had  been  laid 
for  the  introduction  of  a  copy.  Upon  the  statement  of  coun- 
sel for  the  appellees  that  notice  had  been  served  upon  the 
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defendant  to  produce  the  original  letter,  and  that  the  defend- 
ant could  not  produce  it,  the  court  overruled  the  objection 
and  the  copy  was  introduced.  Afterward,  in  connection  with 
the  testimony  of  this  \vitne8s,  the  original  letter  was  intro- 
duced. We  can  not  conclude  that  the  defense  was  improp- 
erly affected  by  the  introduction  of  the  copy. 

Some  of  the  objections  urged  here  in  argument  to  certain 
evidence  introduced  on  behalf  of  the  appellees  do  not  appear 
to  have  been  suggested  to  the  trial  court.  This  is  a  suffi- 
cient reason  why  such  objections  should  not  be  pressed  in 
this  court. 

There  was  objection  to  the  introduction  in  evidence  of  a 
certain  telegram  sent  from  Cowie  to  Wilson  &  Wehmeyer, 
the  ground  of  objection  being  that  the  telegram  was  a  mat- 
ter introduced  by  the  agent  himself  to  prove  his  own  agency, 
a  paper  prepared  and  executed  by  himself  to  prove  his  own 
agency.  This  objection  was  not  well  taken.  The  agency  of 
the  sender  and  thai  of  the  receivers  of  the  telegram  were 
sufficiently  proved,  and  the  telegram  related  to  the  business 
in  which  they  all  were  acting  as  agents.  It  was  proof  of  a 
pertinent  act  of  the  agent,  whose  agency  was  otherwise 
proved. 

A  witness  for  the  appellants,  one  John  Dunn,  testified  that 
he  met  the  attachment  defendant,  Jacobs,  at  Golconda,  Illi- 
nois, in  April,  1804,  and  that  the  witness  was  then  in  the 
employment  of  a  certain  detective  agency.  On  his  examina- 
tion as  a  witness,  he  was  asked  on  behalf  of  the  appellants  to 
state  what  conversation  he  had  at  that  time  and  place  in  rela- 
tion to  going  to  do  business  under  a  partnership  arrangement. 
The  appellees  having  objected  to  this  question,  the  appellants 
offered  to  prove  by  the  witness  that  he  inquired  of  Jacobs 
his  ability  to  put  up  his  share  of  the  money,  to  which  Jacobs 
replied  that  he  would  have  a  considerable  sum  paid  him  in 
a  short  time  from  the  insurance  companies  at  Goshen,  Indi- 
ana; that  he  had  insured  his  livery  bam;  that  he  said  to  the 
witness  that  if  their  business  did  not  prove  satisfactory,  they 
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could  after  a  while  insure  it  and  sell  it  to  the  insurance  com- 
paniesy  that  he  had  done  that  bef  ore,  and  it  was  a  thing  easily 
accomplished  if  carefully  managed;  that  this  conversation 
took  place  at  Golconda,  Illinois,  about  April  21,  1894. 
Thereupon  the  court  sustained  the  objection  of  the  appel- 
lees. In  answer  to  another  question  the  witness  testified  that 
he'had  a  conversation  with  Jacobs  in  the  latter  part  of  June 
or  the  first  of  July,  1894,  relative  to  burning  his  barn  in 
Goshen.  He  was  then  asked  by  the  appellants  to  relate  that 
conversation.  Counsel  for  appellees  objected  to  the  ques- 
tion, and  the  appellants  offered  to  prove  by  the  witness  that 
he  did  have  a  conversation  with  Jacobs  in  relation  to  the 
burning  of  his  barn ;  that  Jacobs  told  the  witness  about  the 
horses  that  were  burned  and  about  the  buggies  that  were 
scorched,  and  as  he  came  to  the  origin  of  the  fire  he  laughed 
and  said  that  they  had  never  been  able  to  prove  what  that 
was;  and  after  a  few  minutes  conversation  on  that  subject, 
he  said:  "I  am  talking  about  this  fire,  and  my  attorney  at 
Goshen  and  John  E.  Rigney  wrote  me  never  to  talk  about 
it,  as  perhaps  the  insurance  companies  might  have  a  man 
down  here  to  get  all  the  information  they  can,  and,  for  all 
I  know,  you  may  be  working  for  the  insurance  companies  or 
may  be  a  con.  man,  although  you  have  done  me  some  good 
turns  and  always  been  my  friend."  It  was  thereupon  stipu- 
lated and  agreed  between  the  parties  that  thLs  witness  was 
sent  to  interview  Jacobs  on  the  subject  of  this  fire  by  the 
insurance  companies,  at  the  time  of  this  last  conversation,  and 
at  that  time  the  witness  was  in  the  employ  of  these  insur- 
ance companies,  and  had  been  sent  by  them  to  see  Jacobs. 
Whereupon,  the  court  sustained  the  objection  to  the  question. 

It  is  contended  by  the  appellants  that  the  testimony  thus 
offered  by  the  witness  Dunn  was  competent;  but  we  think 
the  court  did  not  err  in  its  rulings. 

The  alleged  conversations  with  Jacobs  occurred  long  after 
the  commencement  of  the  proceedings  in  attachment  and 
garnishment,  and  long  after  the  appellants  had  appeared 
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therein  and  filed  their  answers  as  garnishees.  Whatever  may 
be  said  concerning  the  statements  of  Jacobs  to  which  the 
witness  Dimn  would  have  testified,  if  they  had  been  made 
by  Jacobs  testifying  as  a  witness  in  this  cause,  they  were 
plainly  hearsay,  and  the  offered  evidence  was  inadmissible, 
unless  what  was  to  be  related  by  the  witness  could  be  re- 
garded as  constituting  admissions  on  the  part  of  Jacobs  preju- 
dicial to  himself  and  favorable  to  the  garnishees,  and,  unless 
so  regarded,  they  were  admissible  against  the  attaching  cred- 
itors. Whether  or  not  they  were  really  self-disserving  as  to 
Jacobs  we  need  not  pause  to  inquire,  but  assuming  that  they 
might  be  so  regarded,  then  we  can  not  hesitafe  to  hold  that 
the  rights  of  the  attaching  creditors  could  not  be  affected 
thereby. 

An  admission  which  is  non-contractual,  one  which  does 
not,  by  reason  of  having  been  acted  upon,  amount  to  an 
estoppel,  and  which  may  be  shown  in  evidence  against  a 
party,  does  not  constitute  evidence  itself  of  a  fact  in  issue, 
but  is  merely  a  waiver  by  the  party  who  made  it  of  his  right 
to  require  the  other  party  to  prove  a  particular  fact  in  issue. 
The  admission  merely  relieves  the  party  relying  upon  it 
from  proving  the  fact. 

It  would  open  the  way  to  fraud  to  permit  the  owner  of  a 
chose  in  action  to  defeat  the  claim  against  his  debtor  by  an 
admisBion  made,  not  under  oath  and  out  of  court,  to  a 
stranger,  after  an  attachment  plaintiff  had  acquired  a  right 
•  in  such  chose  in  action  by  his  proceeding  in  garnishment  and 
while  the  cause  was  still  progressing  against  the  garnishee. 

Though  by  reason  of  the  right  of  the  attachment  defend- 
ant to  any  surplus  remaining  after  the  payment  of  the  claims 
of  attaching  creditors  he  may  be  said  still  to  have  some 
interest  in  the  debt  of  the  garnishee,  it  is  not  an  interest  held 
by  the  attachment  defendant  jointly  with  the  atachment 
plaintiff,  but  there  is  ratlier  a  community  of  interest  in  such 
case  where  there  will  be  such  a  surplus;  and  in  any  case, 
that  is,  whether  or  not  there  will  be  such  a  surplus,  the 
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interests  of  the  attachment  plaintiff  and  defendant  are  hos- 
tile ^  and  the  latter  may  not  by  his  acts  or  statements  subse- 
quent to  the  service  of  the  garnishment  waive  the  rights  of 
the  former,  or  relieve  the  garnishee  from  his  liability  to  the 
attaching  creditor. 

Statements  made  by  the  attachment  defendant  after  the 
garnishee  has  been  served  are  not  admissible,  as  self-disserv- 
ing declarations,  against  the  attachment  plaintiff  and  in  favor 
of  the  garnishee. 

In  Warren  v.  Moore,  52  Ga.  562,  it  was  held,  that  in  a 
case  of  garnishment  the  sayings  or  letters  of  the  principal 
debtor  made  Or  written  after  service  of  garnishment  are  not 
competent  evidence  against  the  plaintiff  to  show  want  of  title 
in  the  debtor  to  the  property  or  effects  in  the  hands  of  the 
garnishee. 

In  Willis  V.  Holmes,  28  Ore.  265,  42  Pac.  989,  it  was 
held  that  statements  of  the  attachment  defendant  to  the 
effect  that  he  had  been  paid  by  the  garnishee,  made  after  the 
service  of  the  garnishment,  to  persons  not  parties,  were  not 
admissible  in  evidence  against  the  attachment  plaintiff. 

George  Warren,  a  witness  produced  by  the  appellees,  hav- 
ing testified  as  to  the  reputation  for  truth  of  one  Edward 
Tipmore,  who  had  testified  as  a  witness  for  the  appellants, 
was  cross-examined  on  behalf  of  the  appellants.  After  he 
had  answered  a  number  of  questions  on  cross-examination, 
he  was  directed  by  the  court  to  leave  the  witness  stand,  which 
the  witness  did;  whereupon  the  appellants  excepted  to  the 
action  of  the  court  in  ordering  the  witness  to  leave  the  stand 
before  the  cross-examination  was  completed. 

The  witness  had  answered  the  last  question  propounded 
to  him  before  the  court  directed  him  to  leave  the  stand,  and 
the  answer  had  not  been  struck  out,  and  there  was  no  motion 
on  behalf  of  the  appellants  to  strike  it  out.  After  the  court 
had  so  relieved  the  witness  no  question  was  propounded  to 
him  by  either  party.  In  the  absence  of  a  question  to  the 
witness,  we  can  not  say  that  the  appellants  were  injuriously 
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affected  by  the  action  of  the  court;  to  do  so,  we  must  be  able 
to  see  how  they  were  harmed;  and  to  say  that  they  were 
harmed  in  any  respect  would  be  mere  conjecture. 
The  judgment  is  aiSrmed. 


Hall  v.  The  State,  ex  rel.  Hayden. 

[No.  2,981.     Filed  December  19,  1899.] 

I  Appeal  and  Error. — Record. — Instructions. — Instructions  requested 

by  a  party  are  made  a  part  of  the  record  without  a  bill  of  exceptions 
when  signed  by  the  party  or  his  attorney  and  filed  as  a  part  of  the 
record,  although  not  signed  by  the  judge,    pp.  52 1-524. 

Same. — Record. — Instructions. — Instructions  given  by  the  court  of  its 
own  motion  which  are  not  signed  by  the  judge  are  not  properly  in 
the  record,  pp.  621-524. 

Same. — Instructions. — Memorandum. — A  memorandum  of  exception 
signed  by  the  judge  and  dated  will  not  make  an  instruction  to 
which  it  is  appended  a  part  of  the  record,    pp.  521-524. 

Same. — Instructions. — Where  it  does  not  affirmatively  appear  that  all 
of  the  instructions  given  by  the  court  are  in  the  record,  the  refusal 
to  give  instructions  asked  will  not  be  considered,    pp.  524,  525. 

From  the  Madison  Circuit  Court.     Affirmed. 

W.  A.  KittingeVy  E,  2?.  Reardon  and  W.  S.  Divert^  for 
appellant. 

W.  L.  Taylor y  Attorney-General,  D.  W.  Scanlan,  J.  N. 
Templery  C.  C.  Ball  and  E.  R.  Tempter,  for  appellee. 

Black,  J. — This  was  a  proceeding  in  bastardy.  The  argu- 
ment on  behalf  of  the  appellant  is  chiefly  devoted  to  a  dis- 
cussion <of  the  evidence;  but  we  could  not  disturb  the  result 
reached  against  the  appellant  without  drawing  inferences  of 
fact,  and  weighing  conflicting  testimony,  and  thereby  invad- 
ing the  exclusive  province  of  the  jury  and  the  trial  court. 

It  is  also  objected  that  the  court  erred  in  giving  the  first 
instruction  of  a  series  of  instructions  given  by  the  court  upon 
its  own  motion,  and  in  refusing  to  give  the  tenth  and  eleventh 
instructions  of  a  series  proposed  by  the  appellant.  No  in- 
structions are  in  the  record  by  bill  of  exceptions.     Four 
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instructions  are  inserted  in  the  transcript  as  instructions 
given  by  the  court.  These  instructions  are  not  signed  by  the 
judge,  but  in  connection  with  the  first  one  of  them  is  a 
memorandum  of  exception  signed  by  the  judge  and  dated. 

A  series  of  instructions  is  set  out  as  instructions  requested 
by  the  appellant  before  the  commencement  of  the  argument. 
These  instructions  are  numbered- and  signed  by  the  attor- 
neys for  the  appellant,  and  they  are  shown  to  have  been 
filed.  In  connection  with  each  of  two  of  them,  the  tenth 
and  eleventh,  there  is  a  memorandum  of  exception  signed 
by  the  judge  and  dated. 

It  was  provided  in  the  code  of  1852,  §324:  "All  instruc- 
tions given  by  the  court  must  be  signed  by  the  judge,  and 
filed,  together  with  those  asked  for  by  the  parties,  as  a  part 
of  the  record."  This  provision  was  continued  in  force  by 
§376  of  the  code  of  1881,  §533  R.  S.  1881.  Olds  v.  DecJc- 
man,  98  Ind.  162;  Childress  v.  Calhnder,  108  Ind.  394. 
In  §325  of  the  code  of  1852  it  was  provided  that  a  party 
excelling  to  the  giving  of  instructions,  or  the  refusal  thereof, 
should  not  be  required  to  file  a  bill  of  exceptions;  "but  it 
shall  be  sufficient  to  write  at  the  close  of  each  instruction 
'refused  and  excepted  to,'  or  'given  and  excepted  to,'  which 
shall  be  signed  by  the  party  or  his  attorney.'*  The  above 
quoted  portion  of  this  section  is  changed  in  §378  of  the  code 
of  1881,  §535  R  S.  1881,  so  as  to  provide  that  it  shall  be 
suflScient  "to  write  on  the  margin  or  at  the  close  of  each 
instruction,  'refused,  and  excepted  to,'  or  'given,  and  ex- 
cepted to;'  which  memorandum  shall  be  signed  by  the  judge 
and  dated." 

In  0^ Donald  v.  Constant,  82  Ind.  212,  it  is  said  to  be 
clear  that  "instructions,  in  order  to  be  made  a  part  of  the 
record,  under  §§324  and  325  of  the  code,"  of  1852,  "must 
be  filed  as  a  part  of  the  record,  and  the  fact  of  such  filing 
must  be  shown  in  the  transcript.  The  instructions  given 
must  be  signed  by  the  judge." 

In  Supreme  Lodge  v.  Johnson,  78  Ind.  110,  it  was  said 
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that  §324  of  the  code  of  1852  required  that  all  instructions 
given  by  the  court  must  be  signed  by  the  judge  and  filed, 
together  with  those  asked  for  by  the  parties,  as  a  part  of  the 
record,  and  that  under  the  code  of  1881  the  practice  is  so  far 
modified  as  to  require  that  the  memorandum,  ^^given  and 
excepted  to,"  or  "refused  and  excepted  to,"  shall  be  signed 
by  the  judge  and  dated,  but  that  the  filing  is  still  necessary, 
citing  §§533,  535  R.  S.  1881.  See  also  Louthain  v.  May, 
77  Ind.  109. 

In  Landwerlen  v.  WheeleVy  106  Ind.  523,  it  was  said  that 
§533  R.  S.  1881  provides  that  "all  instructions  given  by  the 
court  must  be  signed  and  filed,"  etc.,  and  that  it  had  been 
held  in  a  number  of  cases,  that  "to  make  instructions  a  part 
of  the  record  without  a  bill  of  exceptions,  they  must  not  only 
be  excepted  to  as  provided  by  §535,  supra,  but  they  must 
also  be  signed  by  the  judge  and  filed  as  provided  by  §533, 
supraJ^  See  also  Butler  v.  Roberts^  118  Ind.  481;  Louis- 
ville, etc.,  R.  Co.  V.  Wright,  115  Ind.  378;  Elliott  v.  Russell, 
92  Ind.  526;  Heaton  v.  White,  85  Ind.  376;  Van  Sickle  v. 
Belknap,  129  Ind.  558;  Conduitt  v.  Ryan,  3  Ind.  App.  1; 
Fromlet  v.  Poor,  3  Ind.  App.  425. 

The  rule  as  expressed  in  Landtverlen  v.  Wheeler,  supra, 
is  a  logical  application  of  the  above  quoted  provisions  of  the 
code  construed  together.  The  instructions  given  by  the 
court  are  made  part  of  the  record  when  these  instructions 
are  signed  by  the  judge  and  filed  as  a  part  of  the  record. 
Instructions  requested  by  a  party  are  made  part  of  the  record 
when  these  instructions  are  signed  by  the  party  or  his  attor- 
ney and  filed  as  a  part  of  the  record.  An  exception  to 
the  giving  of  any  one  of  the  instnictions  so  made  a  part  of 
the  record,  or  to  a  refusal  to  give  any  one  of  them,  may  be 
taken  and  saved  by  the  properly  signed  and  dated  memoran- 
dum, but  the  properly  signed  and*  dated  memorandum  alone 
will  not  bring  the  instructions  into  the  record.  Under  this 
nile,  the  instructions  requested  by  the  appellant  are  in  the 
record.     It  is  not  shown  whether  or  not  any  of  them  were 
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given,  but  it  is  shown  that  the  tenth  and  eleventh  were 
refused,  and  an  exception  was  saved  to  the  refusal  to  give 
each  of  these  instructions.  So,  also,  under  the  rule,  none 
of  the  instructions  given  by  the  court  of  its  own  motion  are 
in  the  lecord,  because  the  instructions  were  not  signed  by 
the  judge,  though  a  memorandum  of  exception  to  one  of 
the  instructions  set  out  in  the  transcript  was  signed  by  the 
judge  and  dated.  Whether  the  giving  of  that  instruction 
would  be  reversible  error  would  depend  upon  the  proper  con- 
struction to  be  placed  upon  the  concluding  part,  whereby 
the  court  told  the  jury  that  if,  in  addition  to  certain  other 
matters  of  fact  set  forth  in  the  instruction,  the  jury  should 
find  from  a  preponderance  of  the  evidence  that  the  relatrix 
did  not  have  sexual  relation  with  anv  other  man  than  the 
defendant  at  or  about  280  days  prior  to  the  birth  of  the 
child,  "or  at  the  time  the  child  was  begotten",  the  jury 
should  find  for  the  plaintiff.  If  the  quoted  words  were  omit- 
ted, the  instruction  would  be  erroneous,  because  the  child 
might  have  been  begotten  at  a  shorter  period  before  its  birth 
than  "about  280  days,"  as  the  evidence  showed;  but  if  the 
relatrix  did  not  have  sexual  relation  with  any  other  man  than 
the  defendant  either  about  280  davs  before  the  birth  or  at 
the  time  the  child  was  begotten,  then  she  had  such  relation 
with  the  defendant  when  the  child  was  begotten,  and  he 
might  be  found  by  the  jury  to  be  its  father;  and  this  seems  to 
be  a  reasonable  construction  of  the  language  of  the  instruc- 
tion. 

Whether  this  first  instruction  should  or  should  not  be  re- 
garded as  in  tb^  record,  if  those  asked  by  the  appellant  and 
refused  can  be  regarded  as  correct  instnictions,  there  was  no 
available  error  in  rejecting  them,  it  not  appearing  that  the 
record  contains  all  the  instructions  given  by  the  court  to  the 
jury.  Where  the  record  fails  to  show  that  the  instructions 
purporting  to  have  been  given  by  the  court  on  its.  own  voli- 
tion were  all  the  instnictions  given  in  the  cause,  the  refusal 
of  correct  instructions,  it  has  been  held,  is  not  available  error. 
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Wilson  V.  Johnson^  145  Ind.  40;  Conner  v.  Citizens  Street 
R.  Co.j  146  Ind.  430;  New  York,  etc.,  R.  Co,  v.  Hamlet  Hay 
Co.j  149  Ind.  344;  Baltimore,  etc.,  R.  Co,  v.  ConoyeVy  149 
Ind.  524. 

Where  it  does  not  appear  that  all  the  instructions  given 
by  the  court  are  in  the  record,  the  refusal  to  give  instruc- 
tions asked  will  not  be  considered.  City  of  New  Albany  v. 
McCullochy  127  Ind.  600;  Lehman  v.  Hawks,  121  Ind.  541; 
Stewart  v.  State,  111  Ind.  554;  Ford  v.  Ford,  110  Ind.  89; 
McUvain  v.  State,  80  Ind.  69;  Board,  etc,  v.  Nichols,  139 
Ind.  611,  619. 

It  is  expressly  provided  by  statute,  §542  Bums  1894,  §533 
Horner  1897,  that  when  the  argument  of  the  cause  is  con- 
cluded, the  court  shall  give  general  instructions  to  the.  jury, 
which  shall  be  in  writing,  and  be  numbered  and  signed  by 
the  judge,  if  required  by  either  party;  and  it  will  be  pre- 
sumed, the  contrary  not  appearing,  that  the  couli;  has  per- 
formed this  positive  duty.  The  trial  court  ^^  presumed 
to  have  given  the  jury  correct  instructions  upon  all  the 
material  points  in  the  case.''    Elliott's  App.  Proc.  .§722. 

It  has  been  held  that  if  the  record  does  not  affirmatively 
show  that^all  the  instructions  are  in  the  record,  it  must  be 
presumed  that  the  instructions  refused,  if  correct,  were  em- 
bodied in  some  other  instructions  given  either  verbally  or  in 
writing.  Puett  v.  Beard,  etc.,  86  Ind.  104;  Orand  Rapids, 
etc.,  R.  Co,  V.  Cox,  8  Ind.  App.  29.  The  judgment  is 
affirmed. 


Pape  r.  Kaough. 

[No.  2,988.    Filed  December  19.  1899.] 

Pleading.  —  Cross-Complaint  —  Reformation  of  Instruments,  —  A 
croes-complaint  seeking  to  reform  and  enforce  a  contract  is  bad  on 
demurrer  where  the  contract  does  not  purport  to  be  the  contract  of 
the  party  against  whom  its  enforcement  is  asked,  and  there  are  no 
allegations  connecting  plaintiff  with  the  parties  to  the  contract. 
pp.  Bsests. 
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Appeal  AND  Ebrob. — Defective  Cross-Complaint— When  Not  Cured 
by  Verdict — A  defect  in  a  cross-complaint  is  not  cured  by  yerdict 
where  the  opposite  partj  presented  the  question  of  its  sufficiency 
by  demurrer,    p,  629. 

From  the  Allen  Superior  Court.     Reversed. 

W,  P,  Breen  and  John  MorriSy  Jr.^  for  appellant. 
Henry  Colericky  for  appellee. 

Henley,  J. — This  action  was  commenced  by  appellant 
against  appellee  to  recover  for  goods  sold  and  for  work  and 
labor  done.  Appellee  answered  in  four  paragraphs.  Appel- 
lant's demurrer  was  overruled  to  the  first  and  second  para- 
graphs of  answer  and  sustained  as  to  the  third  and  fourth. 
Appellee  also  filed  a  cross-complaint.  Appellant's  demurrer 
to  the  cross-complaint  was  overruled.  There  was  a  trial  by 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  appel- 
lee upon  his  cross-complaint.  The  first  spf^cification  of  the 
assignment  of  errors  questions  the  action  of  the  lower  court 
in  overruling  appellant's  demurrer  to  the  cross-complaint. 
This  cross-complaint  is  based  upon  a  written  contract  which  it 
seeks  to  reform.  The  pleading,  omitting  the  exhibit,  is  as 
follows:  "The  defendant  by  way  of  cross-complaint  to 
plaintiff's  complaint  says  and  alleges  that  on  the  30th  day  of 
November,  1894,  defendant  entered  into  a  verbal  contract 
with  the  plaintiff  whereby  he  was  given  the  sole  and  exclu- 
sive agency  for  the  sale  of  plaintiff's  road  machines,  for  the 
year  1896,  in  the  counties  of  LaGrange,  Steuben,  Noble, 
DeKalb,  Whitley,  Allen,  Himtington,  Wells,  and  Adams, 
in  Indiana,  and  the  counties  of  Williams,  Fulton,  Lucaa, 
Ottawa,  Defiance,  Henry,  Wood,  Sandusky,  Erie,  Lorain, 
Huron,  Seneca,  Hancock,  Putnam,  Allen,  Auglaize,  Hardin, 
Logan,  Wyandotte,  Crawford,  Richland  and  Ashland,  in 
Ohio.  And  the  defendant  further  says  that  shortly  there- 
after the  plaintiff  requested  one  Fitzimmons,  his  agent,  to 
reduce  said  contract  to  writing,  and  that  said  Fitzimmons 
undertook  so  to  do  and  did  reduce  said  contract  to  writing, 
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except  the  stipulation  that  said  defendant  was  to  have  the 
sole  and  exclusive  agency  for  the  sale  of  said  machines 
therein^  and  omitted  said  stipulation  therefrom;  that  said 
contract  was  duly  signed  by  the  parties  thereto,  and  that 
said  omission  of  said  stipulation  therefrom  was  by  the  mutual 
mistake  of  said  defendant  and  said  Fitzimmons  as  such  agent. 
Cross-plaintiff  further  says  that  shortly  thereafter  he  went  to 
work  upon  said  contract  and  expended  the  sum  of  $200  in 
establishing  his  subagencies  throughout  the  different  towns 
in  said  territory;  and  defendant  further  says  that  he  sold  six 
of  plaintiff's  machines,  three  to  D.  A.  Hermley  &  Company, 
and  three  to  J.  A.  Sarber,  each  for  $235,  and  being  at  a 
profit  of  $50  on  each  machine  to  this  defendant;  that  plain- 
tiff when  notified  of  said  sales  and  asked  to  deliver  said 
machines  refused  so  to  do,  and  that  defendant  was  prevented 
thereby  from  delivering  the  same,  to  his  loss  in  the  sum  of 
$300.  He  sold  machines  in  some  of  the  counties  named 
therein  for  plaintiff  according  to  the  terms  of  said  contract; 
and  defendant  further  says  that  in  others  of  said  counties 
he  was  unable  to  make  any  sales,  as  well  as  his  subagents, 
owing  to  the  fact  that,  in  violation  of  the  terms  of  said  con- 
tract, this  plaintiff  made  and  authorized  other  and  different 
agents  to  make  sales  of  said  machines  in  territory  by  said 
contract  given  exclusively  to  this  plaintiff;  that  said  plain- 
tiff and  his  other  agents  sold  and  offered  to  sell  said  machines 
at  prices  far  below  the  market  price,  and  far  below  the  price 
at  which  said  defendant,  as  well  as  his  subagents,  could  sell 
said  machines  at  any  profit  whatever;  and  the  defendant 
further  says  that  the  said  plaintiff  sold  his  said  machines  to 
any  and  all  persons  wanting  to  purchase  the  same  in  said 
territory  at  prices  much  below  the  market  price,  and  at 
prices  much  below  any  price  at  which  said  defendant  could 
sell  the  same.  And  the  defendant  further  says  that  by 
reason  of  said  interference  by  said  plaintiff,  in  offering  his 
said  goods  in  said  territory  in  competition  with  said  defend- 
ant, he  drove  said  defendant  from  the  market  therein,  and 


628        APPELLATE  COURT  OF  INDIANA, 

Pape  V.  Kaough. 

compelled  him  to  make  sales  of  said  machines  at  actual  loea, 
and  prevented  defendant  from  making  contracts  for  the  sales 
of  said  machines  at  the  prices  stipulated  in  said  contract,  by 
o£Fering  to  sell  the  same  at  a  price  much  lower  than  defendant 
was  authorized  to  sell  the  same  by  said  contract.  Defendant 
further  says  that  he  was  prevented  from  making  sales  of  at 
least  two  machines  in  each  of  said  counties  at  a  loss  to  him, 
upon  each  machine,  of  $50;  and  that  upon  one  machine  in 
each  of  said  counties,  after  having  made  contracts  for  the  sale 
of  such  machines,  he  was  prevented  from  closing  the  same 
by  reason  of  the  fact  that  said  plaintiff  made  said  sales  by 
offering  his  said  machines  at  a  much  less  price  than  defend- 
ant was  authorized  to  sell  the  same  by  said  contract;  a  copy 
of  said  contract,  with  said  omission  therefrom,  is  filed  here- 
with and  made  a  part  hereof  and  marked  Exhibit  A. 
Wherefore  defendant  prays  the  court  that  said  contract  be 
corrected  and  rectified  by  inserting  therein  the  stipulation 
omitted  as  aforesaid,  and,  on  account  of  the  damages  as 
aforesaid,  he  offers  to  set  off  an  amount  equal  to  any  amount 
that  may  be  found  due  plaintiff,  and  prays  judgment  for  the 
residue.  Wherefore,  by  reason  of  said  facts,  defendant 
demands  judgment  for  $250  and  all  other  proper  relief." 

The  contract  relied  upon  appears  to  be  a  contract  entered 
into  by  and  between  appellee  and  the  Fleming  Manufac- 
turing Company.  The  contract  begins  as  follows:  "This 
agreement  made  this  30th  day  of  November,  1894,  by  and 
between  the  Fleming  Manufacturing  Company,  Fort 
Wayne,  Allen  county,  Indiana,  party  cf  the  first  part,  and 
William  Kaough,  Fort  Wayne,  Allen  county,  Indiana,  party 
of  the  second  part,  Witnesseth,"  etc.  The  contract  is  signed: 
"Fleming  Manufacturing  Company,  by  A.  Fitzimmona 
William  Kaough." 

In  no  place  in  the  contract  is  appellant's  name  mentioned, 
nor  does  it  appear  in  the  signature.  The  cross-complaint  con- 
tains no  averment  that  appellant  executed  the  contract  by 
the  name  of  the  Fleming  Manufacturing  Company,  or  that 
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appellant  was  doing  business  under  such,  name,  or  that  said 
Fitzimmons  executed  said  contract  for  appellant  under  the 
name  of  the  Fleming  Manufacturing  Company.  We  look 
in  vain  to  the  pleading  for  any  averment  even  remotely  con- 
necting appellant  with  the  parties  to  this  contract  It  is 
contended  that  this  defect  was  cured  by  verdict,  but  we 
cannot  so  hold.  Appellant  presented  the  question  of  the 
sufficiency  of  the  cross-complaint  at  the  earliest  possible 
opportunity  under  the  rules  of  practice  by  demurrer,  and  he 
is  entitled  to  a  decision  as  to  the  sufficiency  of  the  cross- 
complaint.  Fee  V.  Statey  elc.y  74  Ind.  66;  Supreme  Coun- 
cil V.  Boyle,  15  Ind.  App.  342. 

It  has  been  held  by  the  appellate  courts  of  this  State  that  • 
the  evidence  will  not  be  looked  into  to  determine  whether  or 
not  an  error  in  overruling  a  demurrer  to  a  bad  complaint  was 
harmful.  Supreme  Council  v.  Boyle,  supra;  Spencer  v. 
Spencer,  136  Ind.  414;  Rhodes  v.  Hilligoss,  Eec,  16  Ind. 
App.  478;  Dill  v.  Mumford,  19  Ind.  x\pp.  609. 

The  record  affirmatively  shows  that  the  relief  gsked  by  way 
of  reformation  of  the  contract  was  not  granted.  Appellee  is 
satisfied  with  this  judgment. 

In  an  action  to  reform  a  written  contract  upon  the  ground 
of  mistake  in  its  execution,  it  is  necessary  that  the  contract  . 
be  made  a  part  of  the  complaint  Pennsylvania  Co.  v. 
Holdei^ian,  69  Ind.  18.  The  contract  which  is  made  an 
exhibit  in  this  case  does  not  purport  to  be  the  contract  of  the 
party  against  whom  the  correction  is  urged  or  against  whom 
its  enforcement  is  asked. 

Other  alleged  errors  arising  out  of  the  overruling  of 
appellant's  motion  for  a  new  trial  are  discussed  at  length  by 
counsel.  We  deem  it  unnecessary  to  pass  upon  those  ques- 
tions. The  judgment  of  the  lower  court  is  reversed,  and 
cause  remanded  with  instniction  to  the  low^r  court  to  sustain 
the  appellant's  demurrer  to  appellee's  cross-complaint. 

Vol.  23—34 
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Brackett  V,  Brackett. 

[No.  2,982.    Filed  December  19,  1899.] 

Appeal  and  ERBOK.—Record,^Motion8,—Pleadingg  Stricken  Out.— 
Available  error  cannot  be  predicated  upon  the  action  of  the  court  in 
striking  out  a  cross-complaint  where  the  motion  and  cross-com- 
plaint are  not  made  a  part  of  the  record  by  bill  of  exceptions  or  by 
order  of  court,  pp,  631,  632, 

New  TklaIj.— Striking  Out  Cross-CompZainf.— Sustaining  amotion  to 
strike  out  a  cross-complaint  is  not  ground  for  a  new  trial,    p.  532. 

Appeal  and  Error. — New  Trial. — Assignment —Errors  of  Law. — An 
assignment  in  a  motion  for  a  new  trial  for  "errors  of  law  occurring  at 
the  trial,  and  excepted  to"  does  not  specify  any  error  of 'law.   p.  532. 

Husband  and  Wife. — Action  for  Support. — Excessive  Judgments, — 
A  judgment  for  $200  in  an  action  by  a  wife  against  her  husband  for 
the  support  of  herself  and  child  will  not  be  held  to  be  excessiye 
where  the  evidence  showed  that  the  husband  was  steadily  employed 
at  $40  a  month,  and  had  in  cash  and  at  interest  $1,100.    p.  532, 

From  the  Marion  Superior  Court.     Affirmed. 

F.  L.  LitUeton  and  H.  J,  Everett,  for  appellant. 
J.^i.  Pritchard,  J.  J,  Each  ford,  C.  Remster  and  P.  W. 
Bartholomew,  for  appellee. 

CoMSTOCK,  J. — The  appellee  brought  this  action  against 
her  husband,  Sidney  Brackett,  and  certain  of  his  alleged 
debtors,  charging  that  her  husband  had  deserted  her  without 
just  cause,  and  had  refused  to  make  any  support  for  her 
and  their  infant  child,  aged  eleven  years,  who  was  in  her 
custody,  alleging  that  $25  a  month  is  necessary  for  their  sup- 
port, and  asking  judgment  against  her  husband  in  such  sum 
as  the  court  might  deem  just;  and  that  his  debtors  be  ordered 
to  pay  the  sums  owing  him  into  court  in  satisfaction  of  the 
judgment  allowed  her.  Appellant  answered  under  oath  that 
the  present  was  one  of  many  suits  of  a  similar  land  brought 
by  plaintiff  that  had  been  tried  and  determined  in  his  favor. 
Two  other  paragraphs  of  answer  were  filed,  the  one  a  general 
denial ;  the  second  alleging,  substantially,  that  when  he  mar- 
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ried  appellee  she  was  a  widow  having  three  children  by  a 
former  marriage;  that  he  had  educated  and  cared  for  them; 
that  they  are  now  grown  up  men  keeping  house  in  Indianap- 
olis; that  appellee  has,  ever  since  their  marriage,  been  cruel  to 
appellant,  cursing  him  and  calling  him  vile  names  in  the 
presence  of  their  children;  that  she  abandoned  him  several 
times  without  just  cause  for  about  a  month  at  a  time;  that 
on  such  occasions  she  instituted  various  criminal  suits  to  pun- 
ish him  for  failure  to  support  her,  in  which  suits  he  was 
acquitted;  that  she  frequently  attempted  to  provoke  him  to 
do  some  act  to  enable  her  further  to  prosecute  him;  and  that 
she  enticed  their  youngest  child  to  go  with  her  for  the  sole 
purpose  of  enabling  her  to  bring  this  suit.  Other  vexatious 
acts  are  charged,  but  we  have  set  out  enough  to  show  the 
tenor  of  this  paragraph.  Appellant  also  filed  a  cross-com- 
plaint asking  for  a  divorce  from  appellee  upon  the  ground  of 
habitual  drunkenness  and  cruel  treatment.  Upon  motion  by 
appellee,  the  court  struck  out  the  cross-complaint.  Upon  th.? 
trial,  the  court  rendered  judgment  in  favor  of  appellee  for 
$200,  and  certain  of  the  creditors  were  ordered  to  pay  into 
court  certain  sums  to  be  applied  to  the  satisfaction  of  the 
judgment.  Appellant's  motion  for  a  new  trial  was  overruled. 
The  alleged  errors  will  be  considered  in  the  order  in  which 
they  are  presented  in  appellant's  brief.  Appellant  first  dis- 
cusses the  action  of  the  court  in  sustaining  the  motion  to 
strike  out  the  cross-complaint.  It  is  insisted  by  appellee  that 
this  question  is  not  presented  for  the  reason  that  it  is  not 
incorporated  in  the  bill  of  exceptions  and  is  not  made  part  of 
the  record  by  order  of  court.  It  must  be  conceded  that 
where  a  pleading  is  stricken  out  on  motion,  the  same  is  not 
a  part  of  the  record,  and  can  only  be  brought  into  the  record 
by  a  bill  of  exceptions  or  by  order  of  court.  Knowlton  v. 
Dolan,  151  Ind.  79;  Dudletj  v.  Pigg,  149  Ind.  363;  Hiatt 
V.  RenTcy  64  Ind.  590.  This  claim  of  appellee  must  be  sus- 
tained. The  bill  of  exceptions  does  not  contain  the  cross- 
complaint,  nor  the  motion  to  strike  it  out.    They  are  copied 
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into  the  transcript,  but  they  can  not  thus  be  made  a  part  of 
the  record. 

The  overruling  of  the  motion  for  a  new  trial  is  next  dia^ 
cuBsed.  The  motion  sets  out  five  reasons:  (1)  The  damages 
assessed  are  excessive;  (2)  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence;  (3)  it  is  contrary  to  law;  (4) 
errors  of  law  occurring  at  the  trial  and  excepted  to;  (5)  sus- 
taining appellee's  motion  to  strike  out  the  cross-complaint. 
Considering  these  reasons  in  their  inverse  order,  the  fifth 
reason  is  not  a  cause  for  a  new  trial.  Elliott's  App.  Proc. 
§348.  The  fourth  reason  does  not  specify  any  error  of  law. 
As  to  the  third  and  second  reasons,  we  deem  it  only  necessary 
to  say  that  there  is  evidence  fairly  to  sustain  the  finding  and 
judgment  of  the  court.  As  to  the  first  reason,  appellant  was 
steadily  employed  as  a  section  boss  upon  a  railroad,  receiving 
$40  a  month.  He  had  in  cash  and  at  interest  $1,100.  Upon 
the  evidence  we  cannot  sav  that  the  amount  allowed  is 
exeesfive.  Appellant  questions  the  form  of  the  judgment, 
but  made  no  motion  to  modify  it.  The  judgment  is  for  $200 
"as  alimony."  The  statute  provides,  §6980  Burns  1894, 
§5135  ITorner  1897,  that  the  court  shall  make  "an  allowance 
in  the  nature  of  alimony."  Had  appellant  desired  that  the 
judgment  should  have  been  applied  to  the  relief  of  appellee's 
present  needs,  or  that  any  modification  should  have  been 
made  in  its  form,  he  should  have  presented  the  question  to 
the  court  by  proper  motion. 

It  is  urged  by  appellee  that  the  first,  second,  and  third 
specifications  in  the  assignment  of  errors  depending  for  their 
consideration  upon  the  evidence  can  not  be  considered  for 
the  reason  that  the  evidence  is  not  properly  in  the  record. 
Without  passing  upon  the  question,  let  it  suffice  that  we  have 
read  the  evidence,  passed  upon  all  the  questions  discussed  by 
appellant,  and  find  no  error  for  which  the  judgment  of  the 
trial  court  should  be  reveri^ed.    Judgment  affirmed. 
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United  States  Capsule  Company  v.  Isaacs  et  al. 

[No.  2,532.    Filed  December  20,  1899.] 

Attachment. — Statute  Mttst  be  Strictly  Followed.— Attachment  pro- 
ceedings being  purely  statutory,  the  statutory  provisions  relative 
thereto  must  be  strictly  followed,    pp.  635,  636. 

Same. — Affidavit. — An  affidavit  in  attachment  need  not  show  that 
defendant  has  property  subject  to  execution  within  the  jurisdiction 
of  the  court,    p,  636, 

SAMEr^Affldavit—Nature  of  Plaintiff's  Claim.-- An  affidavit  in  at- 
tachment which  states  that  plaintiff's  claim  is  for  a  balance  due  on 
a  judgment  in  favor  of  the  plaintiff,  described  in  the  complaint,  and 
on  account  of  goods  sold  and  delivered,  described  in  the  complaint, 
sufficiently  shows  the  nature  of  plaintiff's  claim,     p.  637. 

Same. — Affidavit^-^Nature  of  Claim. — Reference  May  he  Had  to  Cowr 
plaint. — Where  the  statement  of  the  plaintiff's  claim  in  an  affidavit 
in  attachment  shows  that  it  is  one  for  which  an  attachment  may 
issue,  but  is  not  so  full  as  might  be  desired,  reference  may  be  had 
to  the  complaint  to  ascertain  the  precise  nature  of  the  claim,  p.  638, 

Appeal. — Brief. — Failure  to  Comply  with  Rule  Requiring  Reference 
to  Pages  of  Record. — Where  a  record  is  voluminous,  one  waives  his 
right  to  have  a  question  considered  on  appeal  when  he  fails  to  refer 
in  his  brief  to  the  record  pages  where  the  proceedings  complained 
of  may  be  found,  in  accordance  with  rule  twenty-two  of  this  court. 
p.  639. 

Attachment. — Ansu^er. — Abatement. — Where  the  facts  in  an  affidavit 
in  an  attachment  are  denied  by  an  answer,  such  answer  is  in  bar  of 
the  proceedings  in  attachment,  and  not  in  abatement  of  the  writ. 
p,  640, 

CoKFOUATiovs.— Consolidation.— Liability  of  New  Corporations  for 
Debts  of  Consolidating  Companies, — Where  a  new  corporation  is 
formed  out  of  old  ones,  and  the  assets  of  the  old  ones  are  turned 
over  to  it  as  a  part  of  its  assets,  the  new  or  consolidated  corpora^on 
will  be  liable  for  the  debts  of  the  constituent  corporations,  to  the 
extent  of  the  property  or  assets  thus  acquired,     p.  644, 

Same.— ^cf ion  Against  Consolidated  Corporation  for  Debt  of  a  Con- 
stituent  Company. ^Complaint. — In  an  action  against  anew  corpora- 
tion formed  by  consolidating  several  old  ones,  to  recover  a  debt  due 
from  one  of  the  consolidating  corporations,  it  is  not  necessary  to 
allege  in  the  complaint,  nor  to  prove  on  the  trial,  that  the  transfer 
of  the  stock  to  the  new  corporation  was  without  consideration. 
pp,  544,  64s. 

From  the  Marion  Superior  Court.    Affirmed, 


\ 
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S.  N.  Chambers^  S.  0.  Pickens  and  C.  W.  MooreSy  for 
appellant. 

Lucius  B,  Swifty  for  appellees. 

Wiley,  C.  J. — The  appellees,  Solomon  Isaacs,  Emil  Cal- 
mon'and  Gustav  B.  Calmon,  under  the  firm  name  of  S. 
Isaacs  and  Company,  commenced  their  action  in  attachment 
against  appellant.  Their  complaint  was  in  three  paragraphs. 
With  the  complaint  an  affidavit  of  attachment  was  filed,  a 
WTit  duly  issued  and  levied  upon  certain  real  estate.  Coun- 
sel for  appellant  thereupon  entered  their  special  appear- 
ance and  moved  to  quash  the  writ  of  attachment.  This 
motion  was  based  upon  two  reasons:  (1)  "Because 
it  does  not  appear  from  the  affidavit  that  there  is  property 
of  the  defendant  within  the  jurisdiction  of  this  court  sub- 
ject to  execution;"  and  (2)  "that  the  affidavit  shows  on  its 
face  that  it  is  on  the  balance  of  a  judgment  against  the 
National  Capsule  Company,  and  not  against  this  defendant, 
and  it  fails  to  show  that  there  is  any  cause  of  action  against 
tlie  defendant."  This  motion  was  overruled,  and  the  motion, 
together  w^th  the  ruling  thereon,  are  brought  into  the  record 
by  bill  of  exceptions.  Appellant  then  asked  leave  to  enter 
its  further  special  appearance  and  file  its  plea  in  abatement 
to  the  affidavit  in  attachment,  which  motion  was  overruled, 
and  such  motion  and  ruling  thereon  are  also  brought  into  the 
record  by  bill  of  exceptions.  Appellant  then  entered  its 
appearance  and  filed  its  plea  in  abatement  to  the  affidavit 
in  attachment,  to  which  the  original  plaintiffs  demurred, 
and  the  court  sustained  the  same.  Appellant  then  demurred 
to  each  paragraph  of  complaint,  which  demurrer  was  over- 
ruled and  exceptions  were  reserved?  Appellant  then  filed 
an  answer  to  each  paragraph  of  complaint,  and  to  the  attach- 
ment proceedings,  in  general  denial.  Appellee  Groedel 
filed  his  complaint  under  the  original  action  and  the  issue 
was  joined  thereto  by  answer  in  denial.  Under  the  issues  thus 
joined  the  case  was  tried  by  the  court,  resulting  in  a  general 
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finding  and  judgment  for  appellees  for  the  several  amounts 
found  to  be  due  them,  and  sustaining  the  attachment  pro* 
ceedings.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  on  appeal  it  has  assigned  errors  as  follows:  (1)  The 
court  erred  in  overruling  the  motion  to  quash  the  writ  of 
attachment;  (2)  the  court  erred  in  overruling  the  motion 
for  leave  to  appear  specially  and  file  a  plea  in  abatement; 
(3)  the  court  erred  in  sustaining  the  demurrer  to  appellant's 
plea  in  abatement;  (4,  5,  and  6)  the  court  erred  in  overrul- 
ing the  demurrer  to  each  paragraph  of  the  complaint  of 
Isaacs  &  Company;  (7,  8,  and  9)  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial  upon  each  of  the  issues  sub- 
mitted. AVe  will  consider  the  assigned  errors  in  their  order, 
in  so  far  as  it  mav  be  necessary  to  determine  whether  or  not 
any  of  them  are  predicated  upon  reversible  errors. 

The  affidavit  in  attachment,  omitting  the  formal  parts,  is 
as  follows :  "Lucius  B.  Swift,  being  duly  sworn,  says  that 
he  is  the  plaintiffs'  attorney  in  the  above  entitled  cause,  and 
on  behalf  of  plaintiffs  he  says  that  the  plaintiffs'  claim  in 
said  action  is  on  a  balance  of  a  judgment  entered  in  cause 
Xo.  6956,  in  order-book  111,  p.  489,  in  the  circuit  court  of 
Marion  county,  Indiana,  in  cause  Xo.  6956,  Solomon  Isaacs, 
et  al.,  V.  National  Capsule  Company,  and  described  in  the 
complaint  in  this  action,  and  on  account  for  goods  sold  an'd 
delivered,  also  described  in  said  complaint;  that  affiant 
believes  that  the  plaintiffs  ought  to  recover  thereon  $1,- 
310.37,  with  interest,  etc.,  and  that  the  defendant  is  a  non- 
resident of  the  State  of  Indiana."  We  have  above  noted 
the  objections  to  the  affidavit.  Attachment  is  a  statutory 
proceeding,  and,  as  defined  by  Mr.  Drake,  is  "A  provisional 
remedy  whereby  a  debtor's  property,  real  and  personal,  or 
any  interest  therein  capable  of  being  taken  under  a  levy  and 
execution,  is  placed  in  the  custody  of  the  law  to  secure  the 
interests  of  the  creditor  pending  the  determination  of  the 
cause."  Drake  on  Attachment,  §5;  Elliott's  Gen.  Praa, 
§378.  It  is  the  well  settled  rule  in  this  jurisdiction  that,  as 
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Buch  proceedings  are  of  purely  statutory  origin  the  statutory 
provisions  relative  thereto  must  be  strictly  followed.  Louis- 
vilhy  etc.j  E.  Co.  v.  Parish^  6  Ind.  App.  89;  Wade  on  At- 
tachment, §§551-3,  733;  1  Am.  &  Eng.  Ency.  of  Law,  894. 
The  affidavit  shows  that  appellant  was  a  nonresident,  and 
hence  there  existed  a  statutory  cause  for  an  attachment. 
§913  Horner  1897.  Before  an  attachment  writ  can  issue,  it 
is  necessary  for  the  plaintiff  to  show  by  affidavit  four  things: 
(1)  The  nature  of  his  claim;  (2)  that  it  is  just;  (3)  the 
amount  he  believes  he  ought  to  recover;  and  (4)  that  there 
exists  in  the  action  one  of  the  grounds  for  an  attachment. 
The  affidavit  in  this  case  clearly  covers  the  last  three  require- 
ments, for  it  is  averred  that  the  claim  is  just,  the  amount 
plaintiffs  ought  to  recover,  and  that  appellant  is  a  nonresi- 
dent. Appellant  urges  that  the  affidavit  is  defective  because 
is  does  not  show  that  the  appellant  had  property  within  the 
jurisdiction  of  the  court  subject  to  execution,  and  says  that 
it  has  been  held  that  such  averment  is  necessary,  citing  Blair 
V.  Smith,  114  Ind.  114.  In  that  case  it  is  said  in  the  svUa- 
bus  that  "an  affidavit  in  attachment,  which  fails  to  show  that 
the  property  sought  to  be  reached  is  subject  to  execution,  is 
not  sufficient,  atid  the  procedings  may  be  quashed."  This 
would  seem  to  sustain  appellant's  position,  but  when  we  look 
to  the  body  of  the  opinion,  it  is  plain  that  the  rule  is  not 
correctly  stated.  That  was  not  a  proceeding  in  attachment, 
under  the  statute  cited,  but  a  proceeding  supplementary  to 
execution.  I'pon  the  question  there  under  discussion,  Elliott, 
J.,  said :  "Xo  error  was  committed  in  quashing  the  attach- 
ment proceedings  for  the  affidavit  is  insufficient  It  is  not 
shown  in  the  affidavit,  as  the  law  requires,  that  the  property 
sought  to  be  reached  was  subject  to  execution,"  citing  §819 
E.  S.  1881,  being  §831  Burns  1894.  Continuing  the  court 
said :  "It  is  only  property  subject  to  execution  that  a  creditor 
can  assert  a  claim  against.  If  the  property  is  not  subject  to 
execution,  the  debtor  has  an  absolute  right  of  disposition, 
with  which  creditors  can  not  interfere.     It  is,  therefore,  no 
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answer  to  the  objection  to  aver  that  the  property  was  fraudu- 
lently conveyed,  for  if  it  was  not  subject  to  execution,  cred- 
itors cannot  be  heard  to  aver  that  the  debtor  made  a  fraudu- 
lent disposition  of  it."  We  can  not  believe  that  the  Supreme 
Court,  in  the  case  just  cited,  intended  to  lay  down  as  a 
general  rule  that,  in  attachment  proceedings,  it  was  essential 
to  allege  in  the  affidavit  that  property  sought  to  be  attached 
was  subject  to  execution.  The  second  and  last  objection 
urged  to  the  affidavit  is  that  the  nature  of  the  demand  is 
not  stated  with  sufficient  certainty  and  definiteness  to  author- 
ize the  issuance  of  the  writ,  and  because  it  affirmatively 
appears  upon  the  face  of  the  affidavit  that  there  was  no 
indebtedness  from  appellant  to  appellee  existing.  If  appel- 
lant is  right  in  this  position,  then  the  affidavit  is  insufficient, 
for,  as  we  have  seen,  one  of  the  essential  elements  of  such  an 
affidavit  is  to  show  "the  nature  of  plaintiff's  claim."  This 
is  one  of  the  jurisdictional  facts,  and  it  must  appear  from  the 
affidavit  what  the  nature  of  the  claim  is,  so  that  the  court 
may  determine  if  it  is  such  a  claim  as  will  warrant  the  issu- 
ance of  the  writ.  The  nature  of  the  claim,  as  described  in 
the  affidavit,  is  a  judgment  in  favor  of  appellees  against  the 
"Xational  Capsule  Company  and  described  in  the  com- 
plaint," and  on  "account  of  goods  sold  and  delivered,  also 
described  in  said  complaint."  We  are  inclined  to  the  view 
that  the  affidavit  is  sufficiently  definite  in  this  respect.  It 
shows  the  action  is  for  the  "recovery  of  money,"  and  says 
that  it  is  for  a  balance  due  on  a  judgment  against  the 
National  Capsule  Company,  and  for  goods  sold  and  deliv- 
ered, "as  described  in  the  complaint",  and  it  contains  the 
further  statement  that  the  affiant  Relieves  that  the  plaintiffs 
ought  to  recover  thereon"  a  fixed  amount. 

In  Thierman  v.  Vahhy  82  Ind.  400,  the  affidavit  described 
the  nature  of  the  claim  as  "a  balance  due  on  account  for 
goods  sold  and  delivered,"  and  the  Supreme  Court  held 
it  sufficient*  Even  if  we  wholly  disregard  that  part  of  the 
affidavit  relating  to  a  judgment  against  the  "National  Cap- 


688        APPELLATE  COURT  OF  INDIANA, 

U.  S.  Capsule  Co.  v.  Isaacs. 

8ule  Company,"  still  the  "nature  of  the  plaintiff's  claim"  is 
sufficiently  described  as  being  upon  an  account  for  goods  sold 
and  delivered.  In  Fremont^  etc.,  Co,  v.  Fulton,  103  Ind. 
393,  397,  the  affidavit  described  the  nature  of  the  plaintiff's 
claim  as  being  for  money  due  on  three  promissory  notes, 
copies  of  which  are  filed  with  the  complaint.  It  was  held 
that  the  nature  of  the  claim  was  sufficiently  stated. 

In  the  case  before  us,  the  record  shows  that  the  complaint 
and  affidavit  in  attachment  were  filed  at  the  same  time.  If 
there  was  any  doubt  as  to  the  sufficiency  of  the  affidavit 
when  considered  alone,  such  doubt  is  removed  when  we  refer 
to  the  complaint,  to  which  reference  is  made  in  the  affidavit 
While  we  do  not  find  that  the  question  has  ever  been  directly 
decided  in  this  State,  yet  there  is  good  authority  in  the  deci- 
sions of  other  courts  of  high  standing  for  holding  that  we 
may  look  at  the  complaint  in  aid  of  the  affidavit.  Thus  it 
was  held  in  Nebraska  that  where  the  statement  of  the  plain- 
tiff's.claim  in  the  affidavit  shows  that  it  is  one  for  which  an 
attachment  may  issue,  but  is  not  so  full  as  might  be  desired, 
reference  may  be  had  to  the  petition  to  ascertain  the  precise 
nature  of  the  plaintiff's  claim.  Ilart  v.  Barnes,  24  Neb. 
782,  40  N.  W.  322.  See,  also,  Edick  v.  Green,  38  Hun 
(N.  Y.),  202. 

We  believe  this  to  be  the  wholesome  rule  and  founded  in 
sound  reason.  By  referring  to  the  complaint,  we  find  facts 
averred  showing  that  the  National  Capsule  Company,  a  cor- 
poration, purchased  a  large  bill  of  goods  from  appellees, 
Isaacs  and  Company;  that  it  did  not  pay  for  them;  that  suit 
was  brought  on  the  account  and  a  judgment  recovered;  that 
said  National  Capsule  Company  consolidated  with  other 
companies;  that  the  consolidated  company  .  assumed  the 
name  of  the  United  States  Capsule  Company;  that  the 
consolidated  company  succeeded  to  the  property  of  the 
National  Capsule  Company,  consisting  of  machinery, 
real  estate,  etc.,  to  the  value  *of  $15,000  and  in  one  para- 
graph of  the  complaint  it  was  charged  that  the  National 
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Capsule  Company  placed  in  the  possession  of  appellaut 
a  fund  with  which  to  pay  the  claim  sued  for  in  case  such 
claim  should  be  valid,  etc.  As  to  how  far  the  consoli- 
dated company  became  liable  for  the  debts  of  the  constituent 
companies  from  which  it  was  formed  will  more  properly  arise 
under  another  branch  of  the  case,  and  need  not  now  be  fur- 
ther discussed. 

This  court  held  in  Fairbank  v.  Lorig,  4  Ind.  App.  451, 
that  while  the  affidavit  which  is  the  basis  of  an  attachment 
proceeding  must  show  the  facts  required  by  statute,  that 
where  such  affidavit  is  not  so  defective  as  to  prejudice  the 
substantial  rights  of  the  defendant,  the  writ  of  attachment 
will  not  be  quashed.  While  the  affidavit  might  have  been 
more  specific  and  have  gone  more  into  details  as  to  the 
nature  of  the  claim,  yet  we  think  it  is  sufficient,  and  we 
cannot  believe  that  the  substantial  rights  of  appellant  were 
prejudiced  by  the  action  of  the  court  in  overruling  the 
motion  to  quash.  We  have  examined  all  the  authorities 
cited  by  appellant,  but  we  do  not  think  they  sustain  the 
contention  that  the  affidavit  was  insufficient. 

Appellant's  second  specification  in  its  assignment  of  error 
challenges  the  action  of  the  court  in  refusing  leave  to  appear 
further  specially  and  to  file  a  plea  in  abatement  to  the  pro- 
ceedings in  attachment.  The  record  in  this  case  is  quite 
voluminous,  and  counsel  for  appellant  have  failed  in  their 
brief  to  refer  us  to  the  page,  etc.,  of  the  record,  showing 
where  wfe  may  find  the  proceedings  and  .order  of  the  court  of 
which  they  complain.  In  this  regard,  they  have  not  com- 
plied with  rule  twenty-two  of  this  court.  Judge  Elliott,  in 
his  work  on  Appellate  Procedure,  §440,  says:  "It  is  the 
duty  of  counsel  to  acquaint  the  court  with  the  parts  of  the 
record  of  which  an  examination  is  desired.  The  court  will 
not  hunt  through  the  record  to  discover  the  parts  of  it  which 
counsel  assume  exhibit  the  rulings  they  desire  considered." 
This  is  an  inexorable  rule  and  has  been  enforced  in  very 
many  cases.    Evans  v.  Koons,  10  Ind.  App.  603;  Brunner 
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V.  Brennatiy  49  Ind.  98;  Martin  v.  Martin^  74  Ind.  207. 
By  this  failure  appellant  has  waived  its  right  to  have  the 
question  considered. 

Appellant  next  discusses  the  sustaining  of  appellees' 
demurrer  to  its  plea  in  abatement  traversing  the  averments 
in  the  affidavit  for  attachment.  In  the  pleading  which  appel- 
lant's learned  counsel  are  pleased  to  call  a  plea  in  abatement 
to  the  affidavit  in  attachment  there  are  three  statements 
of  fact  made,  as  follows:  (1)  That  appellant  is  a  foreign 
corporation;  (2)  that  it  denies  being  indebted  in  any  wise 
to  appellees  on  the  balance  of  the  judgment  described  in  the 
affidavit;  and  (3)  that  it  denies  being  in  any  wise  indebted 
to  appellees  on  account  of  any  judgment  of  any  kind  or  char^ 
acter,  or  on  account  of  goods  sold  and  delivered.  It  is  also 
averred  that  the  facts  set  forth  in  the  affidavit  are  not  true. 
Upon  these  averments,  the  prayer  is:  "Wherefore  the  de- 
fendant prays  that  said  cause  of  action  abate  and  that  the 
plaintiff  be  not  further  permitted  to  prosecute  said  action 
herein."  Without  deciding  the  question  of  practice  as  to 
whether  or  not  a  plea  in  abatement  to  an  affidavit  in  attach- 
ment will  lie,  we  are  clearly  of  the  opinion  that  the  facts 
stated  are  not  sufficient  to  make  the  plea  good.  At  best,  the 
facts  pleaded  amounted  to  nothing  more  than  a  general 
denial,  and  did  not  present  a  triable  issue  upon  the  affidavit 
in  attachment  alone.  An  attachment  proceeding  is  not  an 
independent  one,  as  has  often  been  held,  but  is  merely  inci- 
dent to  and  in  aid  of  the  main  action.  Tnie  an  issue  should 
be  formed  as  to  the  attachment  proceedings,  and  in  this  case 
this  was  done  by  answer,  and  the  issue  thus  formed,  it 
must  be  tried,  together  with  the  issues  in  the  principal  or 
main  action.  Foster  v.  Dryfus,  16  Ind.  158;  Excelsior  v. 
LukenSy  38  Ind.  438.  In  the  case  last  cited,  it  was  held  that 
where  the  facts  in  the  affidavit  are  denied  by  an  answer,  that 
it  is  in  bar  of  the  proceedings  in  attachment  and  not  in 
abatement  of  the  writ.  Further  discussion  of  the  question 
is  unnecessary.  The  court  did  not  err  in  sustaining  the 
demurrer  to  the  plea  in   abatement. 
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Appellant's  fourth,  fifth,  and  sixth  specifications  of  its 
assignment  of  errors,  question  the  correctness  of  the  overrul- 
ing of  its  demurrer  to  the  three  paragraphs  of  complaint.  A 
consideration  of  these  questions  necessitates  a  brief  statement 
of  the  facts  pleaded.  In  the  first  paragraph  it  is  averred  that 
the  National  Capsule  Company  purchased. of  the  appellees' 
Isaacs  &  Company,  gelatine;  that  it  refused  to  pay  for  the 
same;  that  suit  was  brought  on  the  account;  that,  during  the 
pendency  of  the  action,  the  National  Capsble  Company  and 
other  companies  agreed  to  get  up  a  new  company,  and  turn 
all  the  assets  of  the  several  companies  over  to  it;  that,  in  pur- 
suance of  this  arrangement,  the  United  States  Capsule  Com- 
pany was  organized,  and  that,  without  any  consideration, 
the  assets  of  the  National  Capsule  Company  were  turned 
over  to  it;  that  appellant  has  ever  since  been  in  possession 
of  said  assets,  and  is  operating  a  factory  in  Detroit,  Michi- 
gan; that  the  only  property  not  turned  over  to  appellant  was 
2,314  pounds  of  gelatine,  and  that  the  value  of  the  property 
so  turned  over  was  $15,000;  that  during  all  of  said  time  ap- 
pellant knew  of  appellees'  claim  and  the  pending  action;  that 
the  National  Capsule  Company  turned  over  its  factory  in 
Indianapolis;  that  appellant  closed  it,  and  has  not  operated 
it  since;  that  the  Natiooial  Capsule  Company  ceased  to  do 
business,  and  its  president  and  manager  became  president 
and  manager  of  the  appellant  corporation ;  that  the  National 
Capsule  Company  made  no  provision  for  the  payment  of  its 
debts,  and  has  not  since  such  transfer  had  any  assets  subject 
to  execution  out  of  which  they  could  be  made;*  that  appel- 
lees, Isaacs  &  Company,  recovered  judgment  against  the 
National  Capsule  Company;  levied  upon  said  gelatine,  which 
was  sold,  and  the  proceeds  applied  thereon,  leaving  a  balance 
due  of  $1,310.37;  that  before  the  action  was  commenced 
demand  w^as  made  upon  appellant  for  payment.  The  sec- 
ond paragraph  is  like  the  first,  with  the  additional  averment 
that  when  the  National  Capsule  Company  turned  its  prop- 
erty and  assets  over  to  appellant,  the  former  placed  with  the 
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latter  a  fund  with  which  to  pay  appellees'  judgment,  if  such 
judgment  should  be  recovered.  The  third  paragraph  does 
not  set  out  a  judgment,  but  avers  that  appellees  sold  to  the 
National  Capsule  Company  certain  goods,  etc.;  that  said 
company  transferred  its  property  and  assets  to  appellant, 
without  consideration,  leaving  no  property  subject  to  execu- 
tion Avith  which  to  pay  its  debts.  Appellant  claims  that  these 
several  paragraphs  are  defective,  and  that  neither  of  them 
states  a  cause  of  action  against  it.  It  is  first  urged  that  there 
is  no  averment  that  appellant  assumed  or  agreed  to  pay  the 
obligations  of  the  Xational  Capsule  Company,  and  that  there 
is  no  implied  assumption  to  that  effect.  If  it  was  necessary 
to  aver  such  assumption,  and  there  is  no  implied  assumption, 
then  neither  paragraph  is  good.  The  question  rests,  it  seems 
to  us,  upon  a  correct  solution  of  the  following  inquiry,  viz. : 
'^Did  the  appellant,  as  a  consolidated  corporation,  under  the 
facts  pleaded,  become  liable  for  the  debts  of  the  constituent 
companies  out  of  which  it  was  formed,  and  of  which  the 
National  Capsule  Company  was  one?"  Appellant  concedes 
that  where  mimicipal  or  public  corporations  are  merged  by 
consolidation,  thus  forming  a  new  one,  the  old  ones  going  out 
of  existence,  the  consolidated  corporation  succeeds  to  all  the 
property,  rights,  etc.,  of  the  old  ones,  and  becomes  answera- 
ble for  all  their  liabilities  in  the  absence  of  any  arrangement 
to  the  contrary,  citing  IndianapoliSy  etc.y  R.  Co.  v.  JoneSy 
29  Ind.  465. 

It  is  contended,  however,  that  this  doctrine  does  not 
apply  to  private  or  manufacturing  corporations.  Our  atten- 
tion is  called  in  argument  to  four  cases  in  support  of  this 
proposition,  viz.:  Treadwell  v.  Salisbury  Mfg.  Co.  7  Gray 
393;  Sargent  v.  Webster^  13  Met.  501;  H.  &  G.  M.  Co.  v. 
11.  (&  W.  M.  Co.,  127  N.  Y.  252,  27  N.  E.  831;  Howe  v. 
Boston  Carpet  Co.,  16  Gray  493.  We  have  examined  all 
these  cases  and  find  that  in  neither  of  them  the  question 
we  have  under  consideration  was  presented.  Those  cases 
involved  the  right  of  private  corporations  to  close  up  their 
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business  and  dispose  of  their  stock,  etc.,  by  direction  of  their 
directors,  and  in  this  respect  made  a  distinction  between 
private  and  public  corporations,  holding  that  in  private  cor- 
porations neither  the  public  nor  legislatures  have  any  direct 
interest  in  their  business  or  the  management  of  their  affairs. 
These  cases,  therefore,  are  not  authority  here.  Counsel  say 
that  the  rule  of  law  which  holds  that  a  consolidated  public 
corporation  is  liable  for  the  debts  of  its  constituent  corpora- 
tions out  of  which  it  is  formed  is  not  applicable  to  private  or 
manufacturing  corporations,  and  that  no  authority  can  be 
found  in  support  of  the  proposition.  Let  us  see  what  Mr. 
Cook  on  Corporations  says:  "This  new  consolidated  corpora- 
tion usually  succeeds  to  the  rights  and  takes  the  property  sub- 
ject to  all  the  obligations  of  the  old  companies."  Cook  on 
Corporations,  (4th  ed.),  §897,  where  many  authorities  are 
cited.  Mr.  Thompson,  in  his  commentaries  on  the  law  of  cor- 
porations. Vol.  7,  §8241,  says:  "The  consolidation  of  two 
or  more  corporations  is  like  the  uniting  of  two  or  more 
rivers;  neither  stream  is  annihilated,  but  all  continue  in  ex- 
istence. A  new  river  is  formed,  but  it  is  a  river  composed  of 
the  old  rivers,  which  still  exist,  though  in  a  different  form. 
A  new  corporation  is  formed,  but  not  in  the  sense  which 
works  a  destruction  of  the  rights  of  action  existing  against 
the  old  one.  Independently  of  statute,  the  better  view  is 
that  the  new  one  is  liable  for  any  debts,  obligations,  or  rights 
of  action  of  any  kind  existing  in  favor  of  third  persons  at  the 
time  of  the  consolidation,  and  may  be  sued  at  law  or  in 
equity  to  enforce  such  rights  and  obligations,  without  any 
agreement  to  become  so  answerable,  and  without  any  statute 
imposing  the  liability.  The  consolidated  corporation  is  an- 
swerable in  a  direct  action  for  the  *  *  *  contracts  of  the  con- 
stituent corporations;  may  be  compelled  specifically  to  per- 
form their  contracts  *  *  *.  In  short,  an  obligation  imposed 
by  charter  or  statutes  upon  one  of  the  constituent  companies, 
reads  itself  into  the  charter  of  the  consolidated  company 
and  becomes  a  part  of  its  being."     The  rule  as  laid  down 
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by  the  text  writers  may  be  briefly  stated  as  fallows:  Where 
a  new  corporation  is  formed  out  of  old  ones,  and  the  assets 
of  the  old  ones  are  turned  over  to  it  as  a  part  of  its  assets,  the 
new  or  consolidated  cori^oration  will  be  liable  for  the  debts 
of  its  constituent  corporations  to  the  extent  of  the  property 
or  assets  thus  acquired,  and  a  creditor  may  sue  the  consoli- 
dated corporation,  reduce  his  debt  to  a  judgment,  and  may 
have  execution  issue  thereon  for  its  collection.  See  Ilirschl 
on  Combination,  Consolidation  and  Succession  of  Corpora- 
tions, pp.  296-300.  Hihemia  Ins,  Co.  v.  St.  Louis^  etc.j  Co.^ 
13  Fed.  516;  Breen  v.  Merchants  Mutual  Ins.  Co.,  16  Fed. 
140;  Hihemia  Inls.  Co.  v.  St.  Louis,  etc.,  Co.,  10  Fed.  596; 
Taylor  Private  Corporations,  §657;  Indianapolis,  etc.,  fi. 
Co.  V.  Jones,  29  Ind.  465;  J effersonville,  etc.,  R.  Co.  v.  Hen- 
driclcs,  41  Ind.  48.  See,  also,  Chicago,  etc.,  R.  Co.  v. 
BanJc,  134  U.  S.  276. 

Appellant  argues  that  the  second  paragraph  of  the  cam- 
plaint  is  not  strengthened  by  the  averment  that  the  Xational 
Capsule  Company  placed  in  the  hands  of  appellant  a  fund 
with  which  to  pay  appellees'  claim,  if  it  should  be  success 
fully  established,  and  that  in  such  paragraph  aj)pellees  have 
mistaken  their  remedy,  because  such  remedy  would  be  by 
a  proceeding  supplementary  to  execution,  or  by  garnishment. 
From  what  we  have  said  as  to  the  first  paragraph,  the  second 
would  be  good  without  such  averment,  for,  as  we  have  seen, 
the  two  paragraphs  are  alike  except  the  additional  averment 
in  the  second  to  which  we  have  just  referred.  As  to  whether 
the  paragraph  is  good  upon  the  theory  that  appellees  may 
recover  as  for  money  had  and  received,  we  need  not  decide. 
For  the  reasons  given,  we  must  also  hold  the  third  paragraph 
good. 

The  next  question  discu?sed  is  the  overruling  of  appellant^a 
motion  for  a  new  trial  upon  the  issues  formed  upon  the  affi- 
davit in  attachment.  The  reasons  aj^igned  for  this  motion 
were  that  the  decision  was  contrary  to  the  law  and  the  evi- 
dence,  was  not  sustained  by  sufficient  evidence,  and  that  the 
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court  erred  in  admitting  in  evidence  the  affidavit  and  the 
writ  of  attachment.  Much  that  we  have  said  in  passing  upon 
the  question  arising  upon  the  overruling  of  the  motion  to 
quash  the  writ  is  applicable  here,  and  need  not  be  repeated. 
The  finding  of  the  court  upon  the  issues  joined  in  the  attach- 
ment proceedings  is  fully  supported  by  the  evidence.  In 
discussing  the  alleged  error  of  the  court  in  admitting  in 
evidence  the  affidavit  and  writ  of  attachment,  appellant  has 
failed  to  call  our  attention  to  the  page  and  line  of  the  record 
where  the  evidence  mav  be  found.  In  their  brief  thev  have 
not  stated  the  reasons  they  assigned  in  support  of  their  objec- 
tion to  the  admission  of  this  evidence,  and  under  the  rule 
above  stated,  we  are  not  required  to  run  through  the  whole 
record  of  'evidence,  covering  about  200  pages,  to  find  if 
proper  objections  were  made,  and  exceptions  reserved,  and 
thus  determine  the  question  we  are  asked  to  consider.  For 
the  same  reason,  we  can  not  consider  the  question  of  alleged 
errors  assigned  in  the  motion  for  a  new  trial  upon  the  merits, 
arising  upon  the  the  admission  of  certain  evidence  referred 
to.  Upon  the  general  proposition  that  the  finding  of  the 
court  is  not  sustained  by  sufficient  evidence,  we  have  exam- 
ined the  evidence  as  a  whole,  and  have  reached  the  conclu- 
sion that  it  is  amply  sufficient  to  support  the  finding  and 
judgment.  The  only  evidence  in  the  record  is  that  intro- 
duced by  the  appellees.  Every  material  averment  of  the 
complaint  is  supported  by  the  evidence,  except  the  one  that 
charges  that  the  transfer  of  the  property,  etc.,  of  the 
National  Capsule  Company  to  appellant  was  without  con- 
sideration. The  evidence  shows  that  the  latter  received  from 
the  former,  under  the  agreement  of  consolidation,  property, 
etc.,  appraised  and  valued  at  $51,000,  and  that  appellant 
issued  to  the  National  Capsule  Company  its  capital  stock  in 
the  sum  of  $20,000.  It  appears  from  this  that  appellant 
received  from  the  National  Capsule  Company  property,  etc. 
of  the  value  of  $31,000  in  excess  of  the  amoimt  paid.  From 
our  view  of  the  law,  as  herein  expressed,  and  which  we  think 
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is  fully  sustained  by  the  authorities,  the  averment  that  the 
transfer  of  the  property  of  the  National  Capsule  Company 
to  appellant  was  without  consideration  was  not  a  necessary 
averment,  and  a  failure  to  prove  it  as  alleged  was  not  fatal 
to  appellees'  right  to  recover. 

Appellees,  with  their  complaint,  submitted  interrogato- 
ries to  appellant  to  be  answered  imder  oath.  These  inter- 
rogatories and  answers  were  introduced  in  evidence,  and 
from  the  answers  it  appears  that  the  Natianal  Capsule  Com- 
pany paid  to  appellant  $3,500  to  be  paid  to  appellees,  Isaacs 
&  Company,  and  Groedel,  in  case  they  recovered  judgment. 
It  is  also  shown  by  an  answer  that  Isaacs  did  recover  a  judg- 
ment for  about  $3,000,  which  has  been  paid,  and  that  a 
balance  of  $429.50  of  the  $3,500  still  remained  in  the  hands 
of  appellant.  If  this  were  all  the  evidence  on  this  point,  it 
would  seem  that  the  claim  of  Isaacs  &  Company  had  been 
fully  paid,  but  it  is  shown  by  the  record  that  the  original 
judgment  in  favor  of  Isaacs  &  Co.,  was  only  for  $1,646.53, 
and  it  also  appears  that  the  $3,000  shown  to  have  been  paid 
by  appellant,  by  its  answers  to  interrogatories,  was  paid  on  a 
judgment  against  one  Robert  McCutchen,  who  became 
indorser  for  the  National  Capsule  Company.  McCutchen 
was  the  president  of  such  company,  and  upon  the  consolida- 
tion became  president  of  appellant.  The  amount  so  paid  was 
paid  some  three  or  four  months  before  this  action  was  tried. 
Mr.  Stevens,  general  manager  of  appellant,  testified  that  at 
the  time  of  the  trial,  appellant  had  in  its  hands  $3,500  or 
$3,600  belonging  to  the  National  Capsule  Company,  "await- 
ing the  results  of  Isaacs  and  Groedel."  He  said:  "It  is  a 
fund  that  we  have  reserved  to  meet  these  two  cases."  It 
was  further  shown  by  the  evidence  of  Stevens  that  that 
money  was  in  Detroit  in  the  hands  of  appellant,  and  that  the 
money  could  be  had  at  any  time  it  was  wanted.  From  these 
facts,  it  is  clear  that  the  money  paid  on  the  McCutchen 
judgment  in  New  York  had  no  connection  with  or  relation  to 
the  special  fund  set  aside  for  the  payment  of  the  claims  of 
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Isaacs  and  Groedel.  Appellant  further  complains  that  it  is 
not  shown  that  all  the  remaining  assets  of  the  National  Cap- 
sule Company  have  been  exhausted.  We  think  otherwise. 
The  evidence  shows  that  all  the  property  of  the  National 
Capsule  Company  subject  to  execution  had  been  exhausted. 
The  same  questions  are  presented  in  the  motion  for  a  new 
trial  upon  the  issues  joined  in  the  action  of  Groedel  against 
appellant,  and  by  agreement  of  the  parties  the  evidence  in 
behalf  of  Isaacs  &  Company  is  to  be  considered  in  so  far  as 
it  is  applicable  to  the  issues  joined  upon  the  complaint  of 
Groedel.  As  the  same  questions  are  presented  in  the  two 
cases,  further  discussion  is  unnecessarv. 

From  the  entire  record,  we  conclude  that  a  correct  result 
was  reached  by  the  trial  court,  and  that  there  was  no  error 
to  work  a  reversal.    Judgment  affirmed. 


Roehm  et  al  v.  Reed  et  al. 

[No.  2,877.     Filed  December  20,  18W.] 

Apfbal. — Conflieting  Evidence. — The  Appellate  Court  will  not  de- 
termine the  preponderance  of  conflicting  evidence,    p.  648, 

Fraud. — Evidence. — Presumption  of  Oood  Faith. — In  an  action  to  re- 
cover personal  property  alleged  to  have  been  procured  bj  the  de- 
fendant through  fraud,  where  the  facts  relied  on  to  show  fraud  are 
consistent  with  either  good  or  bad  faith,  the  presumption  of  good 
faith  will  prevail,     pp.  643,  640. 

From  the  Elkhart  Circuit  Court.    Affirmed, 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellants, 
0.  T.  Chamberlain  and  P.  L.  Turner,  for  appellees. 

Robinson,  J. — Suit  by  appellants  in  replevin,  based  upon 
the  theory  that  Reed  purchased  goods  of  them  intending 
never  to  pay  for  them,  and  sold  them  to  his  co-appellee 
Bryson,  who  was  not  an  innocent  purchaser.  Judgment 
against  Reed  and  in  favor  of  Bryson.  Appellants'  motion  for 
a  rew  trial  overruled. 
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If  appellee  Bryson  was  a  good  faith  purchaser  of  the  prop- 
erty in  controversy,  the  judgment  of  the  trial  court  was 
right.  This  was  a  question  of  fact  to  be  determined  from 
all  the  evidence.  There  was  some  conflict  in  the  evidence  as 
to  some  of  the  material  facts.  There  were  many  facts  and 
circumstances  introduced  in  evidence  which  the  court  could 
properly  consider  in  detennining  whether  Heed  sold  the 
goods  with  a  fraudulent  intent,  and  if  such  fraudulent  intent 
existed,  whether  Bryson  had  knowledge  of  it.  The  inference 
to  be  drawn  from  these  facts  and  circumstances  was  for  the 
trial  court.  There  are  circumstances  disclosed  bearing  upon 
the  question  that  Bryson  had  knowledge  of  facts  and  cir- 
cumstances sufficient  to  put  a  man  of  ordinary  prudence  upon 
inquiry,  but  there  is  no  direct  evidence  that  Bryson  bought 
the  property  with  knowledge  that  Reed  had  practiced  any 
fraud,  and  Bryson  testified  that  he  had  no  idea  of  Reed's 
indebtedness  at  the  time  he  bought  the  goods,  that  he  did 
not  buy  them  for  the  purpose  of  assisting  Reed  to  beat  his 
creditors  or  to  hinder  or  delay  them  in  any  way,  and  that  he 
had  no  idea  Reed  had  anv  such  intention.  Whether  after 
hearing  and  weighing  the  evidence  this  court  would  have 
reached  a  conclusion  different  from  that  reached  by  the  trial 
court  is  not  the  question.  The  fact  that  different  persons 
might  reach  different  conclusions  is  not  sufficient  reason  for 
setting  aside  the  court's  finding.  The  question  presented 
is  not  one  of  law  but  is  purely  one  of  fact,  and  the  long 
settled  rule  that  we  can  not  disturb  a  finding  upon  the 
weight  of  the  evidence  is  clearly  applicable. 

The  evidence  in  the  case  at  bar  is  the  same  as  that  in  the 
case  of  American  Varnish  Co.  v.  Reed,  (Ind.  Sup.)  55  N.  E. 
224,  wherein  it  was  sought  to  set  aside  as  fraudulent  certain 
sales  of  property  by  appellee  Reed.  That  case  reaffirms  the 
doctrine  long  declared  in  this  State,  that,  as  the  presumption 
is  always  in  favor  of  honesty  and  fair  dealing  and  against 
bad  faith,  fraud  is  a  question  of  fact  which  must  be  proved 
and  can  not  be  presumed;  and  that  in  such  cases  there  is  no 
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such  thing  as  fraud  in  law;  and  that  if  facts  are  consistent 
with  either  good  or  bad  faith,  the  presumption  of  good  faith 
will  prevail.  Citing  the  following:  National  Bank  v.  Dove- 
taily  etc.y  Co.y  143  Ind.  550;  Bruner,  Eec.j  v.  Browrij  139 
Ind.  600;  Rockland  Co.  v.  Summerville^  139  Ind.  695;  Fulp 
V.  Beaver,  136  Ind.  319;  Hutchinson,  Assigriee,  v.  Bank, 
133  Ind.  271;  Bank  v.  Findley,  131  Ind.  225;  Coal  Co. 
V.  Terre  Haute,  etc,  Co.,  129  Ind.  73;  Cicero  Tp.  v.  Picken, 
123  Ind.  260;  Wallace  v.  Maftlce,  118  Ind.  59;  Phelps  v. 
Smith,  116  Ind.  387;  Stlx  v.  Sadler,  109  Ind.  254;  Cald- 
well V;  Boyd,  100  Ind.  447;  Louisville,  etc.,  R.  Co.  v. 
Thompson,  107  Ind.  442;  7?ose  v.  Colter,  76  Ind.  590;  Mor- 
gan V.  Olrey,  53  Ind.  6;  Stewart  v.  English,  %  Ind.  176; 
Bradish  v.  Bliss,  35  Vt.  326;  Wait  on  Fraudulent  Con. 
§§5,  0;  2  Thompson's  Trials,  §§1938,  1940.  In  the  case  at 
bar  there  is  evidence  to  sustain  the  court's  conclusion  that 
Bryson  was  a  good  faith  purchaser  for  value.  Judgment 
affirmed. 


Franklin  Insurance  Company  v.  Wolff. 

[No.  2,800.     Filed  Oct.  6,  1809.    Rehearing  denied  Dec.  20,  1890.] 

Insurance. — Action  by  Mortgagee  on  Fire  Policy. — Pleading. — A 
mortgagee  to  whom  a  fire  policy  is  payable  may,  where  the  mort- 
gage  debt  exceeds  the  amount  of  the  policy,  prosecute  an  action  on 
the  policy  in  his  own  name,  if  the  insured  is  made  a  party  de- 
fendant,   jp.  650. 

Pleading. — Arunoer. — Joint  Demurrer. — A  demurrer  stating  that 
'*  plaintiff  demurs  to  the  second  and  third  paragraphs  of  defendant's 
answer,  on  the  ground  that  said  paragraphs  do  not  state  facts  suf- 
ficient," etc.,  is  a  joint  demurrer;  and  if  one  of  the  paragraphs  is 
good  the  demurrw  must  be  overruled  as  to  the  other,    pp.  552 ^  553. 

Insurance.— JRigf/if«  of  Mortgagee  to  Whom  Insurance  is  Payable. — A 
mortgagee  to  whom  a  loss  is  payable  as  his  interest  may  appear  is 
not  an  assignee  of  the  policy  in  the  sense  that  a  new  contract  of  in- 
demnity is  created  with  the  insurer.  Such  mortgagee  is  therefore 
bound  by  a  clause  in  the  policy  prohibiting  other  insurance  of  the 
property  by  the  insured,    pp.  553-557. 

Same. — Assignment  of  Void  Fire  Policy. — Rights  of  Assignee.— The 
rule  of  law  that  the  assignment  of  a  fire  policy  by  consent  of  the 
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insurer  makes  a  new  contract,  and  that  defenses  available  against 
the  assignor  cannot  be  pleaded  against  the  assignee  is  not  applicable 
to  a  policy  void  in  its  inception,     p,  657. 

From  the  LaPorte  Superior  Court,    Reversed. 

James  F.  Gallahery  for  appellant. 

C.  R.  Collins  and  /.  B.  Collins^  for  appellee. 

BoBnrsoN^  J. — Appellant  issued  a  fire  policy  on  certain 
property  to  Harry  B.  Tuthill  who  afterwards  conveyed  it  to 
one  Haney  and  indorsed  the  policy  to  him;  Haney  then 
mortgaged  the  property  to  appellee,  and  with  appellant's 
consent  the  policy  was  made  payable  to  appellee  in  case  of 
loss.  The  property  burned,  and  the  mortgagee,  appellee, 
sued,  making  appellant  and  the  mortgagor  defendants. 

The  two  paragraphs  of  complaint  are  alike  except  one 
avers  that  proof  of  loss  was  made,  and  the  other  that  it  was 
waived  by  appellant's  denying  liability.  The  first  question 
presented  is  whether  the  mortgagee  may  sue.  From  the 
complaint  it  appears  that  the  mortgage  debt  then  owing 
exceeds  the  amount  named  in  the  policy.  It  thus  appears 
that  the  mortgagee  is  entitled  to  receive  the  benefits  of  the 
suit,  and  that  he  is  the  real  party  in  interest,  and  as  such  the 
eiuit  may  be  prosecuted  in  his  own  name.    §251  Burns  1894. 

In  Home  Ins.  Co.  v.  Oilman^  112  Ind.  Y,  the  owner  of  the 
property  and  mortgagee  joined  in  a  suit  for  a  fire  loss.  The 
amount  of  the  loss  exceeded  the  mortgage  debt.  In  holding 
that  they  might  join  in  the  action  the  court  said:  "It  was  the 
interest  of  each  that  the  other  should  recover,  as  well  as  that 
he  should  recover  himself.  A  recovery  by  the  mortgagee 
inured  to  the  benefit  of  his  co-plaintiff,  in  that  it  established 
a  common  right.  The  amount  recovered  by  the  mortgagee 
went  in  liquidation  of  the  mortgagor's  debt,  while  a  recovery 
by  the  latter  had  a  like  effect  upon  the  common  right,  and 
entitled  the  former  to  receive  pa\Tnent  out  of  the  sum  recov- 
ered as  his  interest  in  the  fund  might  appear.  Each  was, 
therefore,  interested  in  the  relief  sought  by  the  other,  and 
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as  both  appeared  upon  the  face  of  the  policy  to  have  a 
common  interest,  neither  being  entitled  to  the  whole  fund, 
it  was  proper  for  the  protection  of  the  defendant  that  both 
should  be  parties.  ^It  was  not  so  material  whether  they  were 
plaintiffs  or  defendants,  so  that  their  rights  under  the  con- 
tract would  be  barred  bv  the  event  of  the  suit.'  " 

In  the  case  at  bar  the  insurer  had  contracted  with  the 
insured,  and,  upon  certain  contingencies,  agreed  to  pay  the 
loss  to  a  third  person.  We  see  no  reason  for  denying  him  the 
right  to  maintain  an  action  on  such  promise  in  his  own  name 
when  he  shows  he  is  entitled  to  recover  the  full  amount  of 
insurance.  His  debt  exceeds  the  amount  of  insurance. 
Nothing  is  due  the  insured.  The  insured  is  a  necessary 
party,  but  under  the  facts  pleaded  it  is  not  material  whether 
he  is  joined  as  plaintiff  or  made  a  defendant.  He  is  made  a 
party  to  answer  as  to  his  interest,  and  whatever  rights  he 
mav  have  will  be  barred  bv  the  event  of  the  suit.  See  Ham- 
mel  V.  Queen^s  Ins.  Co.,'  50  Wis.  240;  Maxcy  v.  New 
Hampshire  Ins.  Co.,  54  Minn,  272;  Bartlett  v.  Iowa,  etc., 
Ins.  Co.,  77  Iowa  86;  Tilley  v.  Connecticut  Ins,  Co.,  86 
Ya.  811;  Motley  v.  Manufacturers  Ins.  Co.,  29  Me.  337; 
May,  Insurance,  §449;  Ostrander  on  Fire  Ins.,  (2nd  ed.),  p. 
355;  Beach  on  Ins.,  §1285;  Joyce  on  Ins.,  §3612;  1  Jones 
Mortgages,  §408. 

It  is  clear  that  in  the  case  at  bar  the  owner  and  the  mort- 
gagee could  have  joined  as  plaintiffs.  Appellant  has  not 
shown  in  what  way  it  has  been  harmed,  or  could  be  harmed, 
by  permitting  the  mortgagee  to  sue  alone,  making  the  owner 
a  defendant.  A  party  asking  a  reversal  must  show  the  rul- 
ing to  have  been  such  as  was  or  might  have  been  harmful 
to  him.  Louisville,  etc.,  R.  Co.  v.  Lange,  13  Ind.  App. 
337. 

In  the  case  of  Aetna,  etc.,  Ins.  Co.  v.  Baker,  71  Ind.  102, 
Baker  owned  the  property  insured,  on  which  was  a  mort- 
gage to  Ellsworth,  who  procured  a  policy  of  insurance  on  her 
interest  as  mortgagee,  loss  payable  to  her.    It  was  shown  by 
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the  facts  that  Baker  was  the  equitable  assignee  of  the  policy, 
and  as  such  it  was  held  the  suit  was  properly  prosecuted  in 
his  name. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  defendant  Haney  answered  admitting  the  facfta 
averred  in  the  complaint  to  be  true,  and  disclaiming  any 
interest  in  the  policy  sued  on. 

Appellant  company  answered  in  denial,  and  special 
answers  in  a  second  and  third  paragraph.  The  second  para- 
graph pleaded  subsequent  additional  insurance  by  Haney 
without  appellant's  consent,  and  a  tender  of  the  premium 
paid  appellant.  The  third  paragraph  alleged  that  when  the 
policy  was  issued  to  Tnthill  he  did  not  own  the  property  in 
fee  nor  was  he  such  owner  when  he  assigned  the  policy  to 
Haney,  nor  did  Haney  when  the  policy  w^as  assigned, 
nor  when  the  mortgage  was  given,  own  the  property  in  fee, 
of  which  facts  appellant  had  no  knowledge;  also  pleading 
a  tender  of  the  premium  paid. 

To  these  answers  the  following  demurrer  was  filed.  "The 
plaintiff  demurs  to  the  second  and  third  paragraphs  of  the 
defendant  the  Franklin  Insurance  Company's  answers  on  the 
ground  that  the*  said  paragraphs  do  not  state  facts  sufficient 
to  constitute  a  defense  to  plaintiff's  complaint."  This  demur- 
rer was  sustained  as  to  the  second,  and  overruled  as  to  the 
third  paragraph.  The  demurrer  is  a  joint  demurrer.  Oil- 
more  V.  WarSy  22  Tnd.  App.  10(i;  Stanford  v.  Davisy  54 
Ind.  45;  Meyer  v.  Bohlfng,  44  Ind.  238;  Washington  Tp. 
V.  Bonneyy  45  Ind.  77;  Cooper  v.  Hayes,  96  Ind.  386. 

It  is  argued  that  the  error  assigned  on  this  mling  that 
"The  court  erred  in  sustaining  appellee's  demurrer  to  the 
second  paragraph  of  the  answer  of  this  appellant,"  presents 
no  question.  The  assignment  corresponds  with  the  ruling. 
The  court  ruled  as  though  the  demurrer  was  several,  and  it 
is  on  this  ruling  the  error  is  predicated. 

In  Colles  V.  Lake  Cities  Electric  R.  Co,y  22  Ind.  App. 
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86,  a  joint  demurrer  addressed  to  a  third  and  fourth  para- 
graph of  answer  was  overruled,  and  it  was  held  that  no  ques- 
tion was  presented  by  an  assignment  of  error  that  "the  court 
erred  in  overruling  appellant's  demurrer  to  the  third  para- 
l^raph  of  appellee's  answer,"  and  that  "the  court  erred  ill 
overruling  appellant's  demurrer  to  the  fourth  paragraph  of 
appellee's  answer."  The  reason  given  is  that  the  court  made 
no  such  ruling  as  was  assigned  as  error.  The  ruling  was 
joint  and  the  error  assigned  nmst  correspond.  But  in  the 
case  at  bar  the  ruling  was  several  and  on  this  the  error  must 
be  predicated. 

The  demurrer  being  joint,  the  answers  must  all  stand  or 
fall  together.  It  is  insisted  by  appellant  that  both  answers 
are  good. 

The  policy  contained  the  provision  that  "This  entire  policy 
unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto  shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of  insurance, 
whether  valid  or  not  on  property  covered  in  whole  or  in  part 
by  this  policy."  The  second  paragraph  pleads  a  violation  of 
this  condition  by  Haney  to  whom  the  policy  was  assigned 
by  Tuthill,  and  by  whom  the  mortgage  was  given  to  appel- 
lee. It  is  argued  by  appellant  that  if  Haney  had  sued  in  his 
own  behalf  this  answer  would  prevent  his  recovery,  and  that 
appellee  occupies  no  better  position  than  Haney  would. 

It  is  well  settled  that  a  contract  of  insurance  is  personal, 
and  does  not  run  with  the  property  insured.  The  insurer 
agrees  to  indemnify  the  person  insured  against  the  loss  of  his 
property  by  fire.  Nordykcy  etc.y  Co,  v.  Gcry,  112  Ind.  535, 
5  Am.  St.  271. 

In  Continental  Ins.  Co,  v.  Munns,  120  Ind.  30,  the  court 
said:  ^^t  is  abundantly  settled  that  upon  a  sale  and  transfer 
of  property  covered  by  a  policy  of  insurance,  and  an  assign- 
ment of  the  policy  to  the  purchaser,  duly  assented  to  by  the 
company,  a  new  and  original  contract  of  indemnity  arises 
between  the  insurance  company  and  the  assignee,  which  the 
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latter  may  enforce  without  regard  to  what  may  have  occurred 
prior  to  the  assignment  The  policy,  it  is  said,  in  such  a 
case,  expires  with  the  transfer  of  the  estate,  so  far  as  it 
relates  to  the  original  holder,  but  the  assignment  and  assent 
of  the  company  thereto  constitute  an  independent  contract 
with  the  purchaser  and  assignee,  the  same  in  effect  as  if  the 
policy  had  been  reissued  to  him  upon  the  terms  and  condi- 
tions therein  expressed." 

The  reason  underlying  the  above  well  settled  rule  is  that 
the  assignor,  upon  the  assignment,  entirely  ceases  to  be  a 
party  to  the  contract.  He  has  disposed  of  all  his  interest. 
The  company. can  be  liable  to  him  in  no  event.  It  needs  no 
protection  from  the  hazard  of  over-insurance  or  encum- 
brances so  far  as  he  is  concerned.  If  there  is  a  loss  he  can 
have  no  interest  whatever  in  a  suit  for  its  collection.  A  new 
contract  has  been  made  and  with  its  enforcement  he  hai 
nothing  to  do. 

But  a  mortgagee,  to  whom  a  loss  is  payable  as  his  interest 
may  appear,  is  not  an  assignee  in  the  above  sense.  The  con- 
tract is  still  between  the  company  and  the  mortgagor.  It  is 
the  mortgagor's  interest  that  is  insured.  He  has  not  ceased 
to  be  a  party  to  the  original  contract.  If  the  property  bums 
it  is  his  loss,  not  the  mortgagee's.  The  effect  of  the  mortgage 
clause  is  that  the  company  agrees,  if  money  becomes  due 
the  mortgagor  under  the  contract,  to  pay  it  to  the  mortgagee 
instead  of  paying  it  to  the  mortgagor  himself.  If  such  a 
clause  is  an  assignment  the  assignor's  interest  is  gone,  but 
.  when  there  is  a  loss  there  may  be  no  mortgage  debt.  While 
the  doctrine  declared  in  the  Munns  case  is  clearlv  the  law, 
it  does  not  apply  to  the  case  at  bar.  The  contract  which  the 
mortgagee  seeks  to  enforce  is  l:)etween  the  insiurer  and  the 
mortgagor,  and  to  establish  his  right  to  recover  he  must  neces- 
sarily show  that  the  mortgagor  has  performed  his  part  of 
the  contract.  If  he  has  done  some  act  which  avoids  the 
insurance  both  his  and  the  mortgagee's  right  to  recover  is 
cut  off.    The  mortgagee  can  recover  only  in  case  the  mort- 
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gagop  could  have  done  so.  See  Palmer  Savings  Bank  v. 
Insurance  Co.y  166  Mass.  189,.  44  N.  E.  211;  Sun  Firey  etc. 
V.  Clark,  58  Ohio  St.  414,  42  N.  E.  248;  May  Insurance, 
§§272,  273;  1  Jones  Mortgages,  §406;  Froehly  v.  Insur- 
ance Co.f  82  Mo.  App.  302. 

The  paragraph  of  answer  alleges  that  after  the  issuance 
of  the  policy  "Tlaney  entered  into  and  procured  another 
contract  of  insurance  in  another  company  and  on  the  same 
property"  without  the  consent  of,  or  notice  of  any  kind  to, 
appellant.  The  policy  provides  that  additional  insurance 
avoids  the  contract,  and  if  it  was  avoided  by  such  insuranc3 
it  was  avoided  when  the  insurance  was  taken,  and  it  is  held 
that  it  is  immaterial  whether  the  new,  policy  was  still  in 
force  when  the  loss  occurred  or  not.  Replogle  v.  American 
Ins.  Co.y  132  Ind.  360. 

It  is  true  in  the  case  at  bar  the  policy  contains  two  pro- 
visions concerning  a  mortgagee  which  must  be  construed 
together.  One  of  these  reads:  "Loss,  if  any,  under  this 
policy  payable  to  Charles  Wolff,  mortgagee,  as  his  interest 
may  appear."  This  is  signed  by  the  agent  who  signed  the 
policy  and  bears  date  subsequent  to  date  of  policy.  The 
other  provision  contained  in  the  main  body  of  the  policy  is: 
**If  with  the  consent  of  this  company  an  interest  under  this 
policy  shall  exist  in  favor  of  a  mortgagee,  or  of  any  person 
or  corporation  having  an  interest  in  the  subject  of  insurance 
other  than  the  interest  of  the  insured,  as  described  herein, 
the  conditions  hereinbefore  contained  shall  apply  in  the 
manner  e^^pressed  in  such  provisions  and  t;onditions  of  insur- 
ance relating  to  such  interests  as  shall  be  written  upon, 
attached,  or  appended  hereto." 

These  provisions  have  been  construed  by  the  supreme 
courts  of  Illinois  and  Nebraska,  in  Queen  Ins,  Co.  v.  Dear- 
horny  etc.,  Assn.y  175  111.  115,  51  N.  E.  717;  and  Oakland 
Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Xeb.  717.  In 
those  cases  it  is  held  that  under  these  provisions  the  mort- 
gagee's rights  under  the  policy  are  affected  by  conditions 
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expressed  in  the  policy  only  where  there  was  written  upon, 
attached,  or  appended  to  the  policy  some  provision  or  condi- 
tion rendering  such  conditions  of  the  policy  applicable  and 
defining  the  manner  of  their  applicability;  and  that  if  the 
clause  contained  no  such  provision,  the  mortgagee  might 
recover  to  the  extent  of  his  interest,  regardless  of  acts  of  the 
o^vner  which  might  as  between  him  and  the  insurer  defeat 
a  recovery. 

These  cases  are  based  upon  the  premise  that  there  exists 
between  the  insurer  and  the  mortgagee  a  contract  of  insur- 
ance distinct  from  that  which  existed  between  the  company 
and  the  owner.  AVith  this  we  can  not  agree.  There  is  no 
consideration  moving  from  the  mortgagee  to  the  insurer. 
The  company's  obligation  is  to  the  mortgagor.  Under  cer- 
tain conditions  the  mortgagee  acquires  an  interest,  but  the 
arrangement  to  pay  the  mortgagee  is  not  of  the  essence  of 
the  company's  obligation.  If  a  new  contract  was  executed, 
the  old  one  ceased  to  exist.  The  mortgagee's  rights  imder 
the  policy  are  conditional.  It  is  so  stated  in  the  mortgage 
clause.  If  these  conditions  cease  to  exist  his  rights  go  with 
them.  He  may  cease  to  have  any  rights  under  the  policy, 
and  all  rights  be  in  the  mortgagor,  and  this  without  the 
knowledge  or  consent  of  the  insurer.  If  a  new  contract  has 
been  made  with  the  mortgagee,  this  could  not  be  done.  Fol- 
lowing the  reasoning  of  those  cases  to  its  logical  conclusion, 
mortgagees  might  enforce  their  demands  under  policies 
regardless  of  the  amount  of  over-insurance  contracted  for  by 
the  owner  and  mortgagor.  As  we  construe  the  policy  in  suit 
the  mortgagee's  interest  is  not  protected  by  the  terms  of  the 
policy  against  any  acts  of  the  mortgagor.  See,  also,  Coates 
V.  Pennsylvania  Ins.  Co.,  58  Md.  172,  48  Am.  Rep.  327; 
Jackson  v.  FarmerSy  etc.y  Ins.  Co.,  5  Gray  (Mass.)  62; 
Turner  v.  Quincy  Ins.  Co.j  109  Mass.  568;  Patterson  v. 
Triumph  Ins.  Co.,  64  Me.  500;  Martin  v.  Franklin  Ins. 
Co.,  38  N.  J.  L.  140;  Bank  v.  Pennsylvania  Ins.  Co.y  122 
Mass.  165;  2  Wood,  Fire  Ins.  p.  370;  Ostrandef  on  Fire 
Ins.  (2nd  ed.),  p.  339;  Joyce  Ins.,  §2320. 
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The  better  reasoning  leads  to  the  conclusion  ihat  a  defense 
of  subsequent  additional  insurance  against  the  insured  is 
good  against  his  mortgagee.  In  the  absence  of  a  stipula- 
tion in  the  policy  protecting  the  mortgagee  against  the  acts 
or  default  of  any  person  other  than  himself  or  agent,  he  can 
have  no  better  right  to  recover  than  his  mortgagor  would 
have  had.  The  second  paragraph  of  answer  is  good  against 
a  demurrer,  and  sustaining  the  demurrer  to  this  paragraph 
was  error. 

The  third  paragraph  of  reply  to  the  third  paragraph  of 
answer  admits  that  when  the  policy  was  issued  Tuthill  was 
not  the  owner  of  the  legal  title  to  the  property  insured ;  that 
the  policy  was  issued  January  30,  1805,  to  run  three 
years;  that  afterwards,  February  26,  1896,  Tuthill  con- 
veyed the  property  by  warranty  deed  and  for  valuable  con- 
sideration to  Ilaney,  and  on  the  same  day  appellant  assented 
to  the  assignment  of  the  policy  and  to  the  mortgage  clause; 
that  appellant,  when  the  policy  was  first  issued,  knew  that 
Tuthill  was  not  the  owner  of  the  legal  title  to  the  property, 
and  knew  that  fact  when  the  policy  was  assigned  to  Haney. 
The  complaint  averred  Tuthill  was  the  owner,  and  the  policy 
filed  as  an  exhibit  required  the  insured  to  be  the  owner  in 
fee  simple. 

The  assignment  of  the  policy,  with  the  company's  consent, 
to  Haney  made  a  new  contract  between  him  and  the  com- 
pany, and  defenses  available  against  the  assignor  could  not 
be  pleaded  against  the  assignee.  Continental  Ins.  Co.  v. 
Munns,  120  Ind.  30.  But  this  rule  should  not  be  extended 
to  a  policy  void  in  its  inception.  If  the  policy  was  void  when 
issued  because  the  insured  had  no  insurable  interest,  it  can 
not  be  said  that  a  subsequent  assent  to  an  assignment  made 
it  valid.  The  reply  admits  that  Tuthill  was  not  the  owner 
of  the  legal  title  to  the  property,  and  fails  to  allege  that  he 
had  any  insurable  interest,  6t  that  he  had  any  interest.  As 
a  reply  to  an  answer  alleging  that  he  was  not  the  owner, 
it  was  bad  against  a  demurrer.      Judgment  reversed. 

Henley,  J.,  absent. 
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MuNciE  Pulp  Company  v.  Martin  et  ux. 

[No.  2,957.    Filed  Deoember  21,  1899.] 

Waters  and  Watbb  OoxjRSES.^PoHution.—Damagea.'^Camplaint 
— ^Where  a  complaint  for  the  recovery  of  damages  for  injury  to  the 
property  of  plaintiff  resulting  from  the  pollution  of  a  stream  charged 
defendant  with  continuously  emptying  into  the  stream  from  its 
pulp  factory,  located  on  the  stream  above  plaintiff's  farm,  refuse 
from  the  mill,  containing  acids  and  other  unwholesome  ingredients, 
rendering  several  acres  of  the  farm  and  the  water  in  the  stream  un* 
fit  for  use,  and  destroying  the  timber,  it  was  not  necessary  to  allege 
that  the  use  defendant  made  of  the  stream  in  carrying  on  its  busi- 
ness of  manufacturing  pulp  was  unreasonable  or  unnecessary. 
pp.  558-6618, 

DAMAaES.—JntftrucftdfM.— Where,  in  an  action  for  damages  to  farm 
land  caused  by  the  pollution  of  a  stream,  an  instruction  was  given 
at  the  request  of  defendant  limiting  the  measure  of  damages  to  the 
difference  between  the  rental  value  of  the  farm  as  it  was  with  the 
polluted  stream  and  as  it  would  have  been  if  the  stream  had  not 
been  polluted,  and  such  additional  damages  as  resulted  from  the  de- 
struction of  timber,  a  verdict  will  not  be  set  aside  as  excessive, 
where  it  is  not  manifest  from  the  special  findings  that  the  jury  did 
not  keep  within  the  rule  laid  down  in  the  instruction  as  to  the 
measure  of  damage,    pp.  66S,  564. 

From  the  Delaware  Circuit  Court.     Afftrmed. 

Ferdinand  W inter y  J,  W,  Ryan  and  W.  A,  Thompsony 

for  appellant. 

R.  S.  Oregory,  0,  J.  LotZy  A.  G.  Silverburg  and  R.  C. 

Oriffiihy  for  appellees. 

X 
Bi-ACK,  J. — The  appellant  has  questioned  the  sufficiency 

on  demurrer  of  the  first  paragraph  of  the  appellees'  com- 
plaint. There  were  two  paragraphs,  each  for  the  recovery 
of  damages  for  injury  to  the  property  of  the  appellees 
through  the  pollution  of  a  certain  stream  called  Buck  creek, 
which  flowed  through  the  farm  of  the  appellees,  the  com- 
plaint charging  the  appellant  with  continuously  emptying 
into  the  stream  from  its  pulp  factory,  located  on  the  stream 
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above  said  farm,  the  refuse  from  the  mill,  containing  acids 
and  other  unwholesome  ingredients,  the  sediment  from 
which  had  accumulated  and  filled  up  the  channel  of  the 
creek,  and  had  spread  over  the  lands  of  the  appellees,  ren- 
dering several  acres  untenantable  and  unfit  for  use,  and  had 
destroj'ed  the  growing  timber  upon  about  fifteen  acres,  and 
had  rendered  the  water  of  the  creek  unfit  for  use  for  water- 
ing stock  and  other  farm  uses,  and  had  made  the  lands  of 
the  appellees  practically  worthless  and  unmarketable,  all  to 
the  damage  of  the  appellees  in  a  specified  sum. 

The  trial  involved  both  paragraphs  of  the  complaint,  the 
second  much  more  elaborate  than  the  first,  and  such  defenses 
as  might  be  shown  under  the  general  denial.  There  was  a 
general  verdict  for  the  appellees  for  $2,000,  and  the  jury 
returned  special  findings  in  answer  to  interrogatories. 

The  only  objection  urged  to  the  first  paragraph  of  com- 
plaint is  that  it  was  not  alleged  that  the  use  which  the  appel- 
lant made  of  the  stream  in  carrying  on  its  business  of  manu- 
facturing wood-pulp  was  "unreasonable  or  unnecessary." 

If  water  coming  to  the  plaintiff's  premises  is  impaired  in 
value  for  the  ordinary  uses  of  life,  or  for  special  lawful  uses, 
by  reason  of  any  foreign  substance  imparted  thereto  by 
another  from  artificial  causes,  there  is  a  nuisance,  and  the 
burden  of  establishing  both  these  propositions  is  upon  the 
plaintiff;  "but  when  once  established,  the  nuisance  is  made 
out,  and  the  right  of  recovery  can  not  be  defeated  otherwise 
than  by  the  establishing  of  a  right  by  grant  or  prescription, 
or  by  express  license  from  the  plaintiff.  The  usefulness  of 
the  works,  their  absolute  necessity,  nor  the  fact  that  they  can 
not  be  carried  on  without  producing  the  result  in  question, 
nor  the  fact  that  the  highest  degree  of  care  and  skill  is  exer- 
cised to  prevent  injury,  will  be  no  excuse."  Wood  on  Nui- 
sances, §436. 

No  doubt,  merely  slight  injury  to  the  water  of  a  stream 
by  pollution,  which  resiilts  from  a  reasonable  use  of  it,  is  not 
actionable;   but  pollution,   which  substantially  impairs  its 
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value  for  the  ordinary  uses  of  life,  or  renders  it  to  a  measur- 
able degree  unfit  for  domestic  purj)oses,  or  which,  by  caus- 
ing offensive  or  unwholesome  odors  or  vapors  to  arise,  im- 
pairs the  comfortable  or  the  beneficial  enjoyment  of  prop- 
ertv  in  its  vicinitv,  is  a  nuisance,  and  as  such  is  actionable. 

The  maintenance  of  the  nuisance  in  this  case  being  a 
positive  aggressive  wrong,  the  question  of  negligence  is  not 
involved  in  an  action  for  damages  thereby  caused.  City  of 
Lebanon  v.  Twiford,  13  Ind.  App.  384;  Williamson  v. 
Yingling,  80  Ind.  379. 

The  case  before  us  is  not  one  wherein  the  defendant  is 
charged  with  making  some  lawful  natural  use  of  his  real 
property,  or  one  wherein  he  is  charged  with  producing 
damage  by  an  occasional  or  temporary  action  in  the  prepara- 
tion or  adaptation  by  necessary  and  usual  means  of  his  real 
property  for  a  lawful  use;  but  it  is  one  wherein  he  is  charged 
with  continuously  doing  that  which  diminishes  the  lawful  use 
of  the  property  of  the  plaintiffs,  and  thereby  injures  them 
materially,  the  injurious  acts  not  pertaining  to  the  develop- 
ment or  use  of  the  natural  resources  of  the  defendant's  real 
property. 

The  necessary  results  of  conducting  a  lawful  business  may 
constitute  a  nuisance,  and  there  mav  be  a  recoverv  of  dam- 
ages  to  the  extent  of  the  sensible  injury  caused  thereby, 
because  one  must  so  use  his  own  as  not  to  injure  another. 
See  St.  Helenas  J  etc.y  Co.  v.  Tipping^  11  H.  of  L.  Cas.  642; 
Tipping  v.  St,  Belen^Sy  etc.y  Co.y  4  Best  &  S.  608,  116  Eng. 
Com.  L.  608,  616. 

The  case  of  West  Cumherlandy  etc.y  Co.  v.  Kenyon^  L.  R. 
11  Ch.  D.  782,  is  said  in  Garrett  on  Nuisances,  119,  to  be  a 
decision  of  little  value,  inasmuch  as  the  court,  in  effect, 
found  that  the  operations  of  the  defendant  had  cast  no  addi- 
tional burden  on  the  plaintiff,  and  that,  therefore,  the  latter 
had  no  cause  of  action ;  and  a  passage  from  the  judgment  of 
James,  L.  J.,  is  quoted  as  instnictive,  of  which  the  following 
is  a  part:  "I  have  always  understood  that  everybody  has  a 
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right  on  his  own  land  to  do  anything  with  regard  to  the  diver- 
sion of  water,  or  the  storage  of  water,  or  with  regard  to  the 
usage  of  water,  in  any  way  he  chooses,  provided  that  when 
he  ceases  dealing  with  it  on  his  own  land,  when  he  has  made 
such  use  of  it  as  he  is  minded  to  make,  he  is  not  to  allow 
or  cause  that  water  to  go  upon  his  neighbor's  land  so  as  to 
affect  that  neighbor's  land  in  some  other  way  than  the  way 
in  which  it  had  been  affected  before." 

In  Yfood  V.  Tfat/d,  3  Exch.  746,  780,  it  was  said,  per 
Pollock,  C.  B.:  "As  the  establishment  of  a  manufacture 
rendering  the  air  sensibly  impure,  by  (emitting  noxious  gases, 
would  be  actionable,  so  would  it  be  if  it  rendered  the  water 
less  pure  by  the  admixture  of  noxious  substances." 

In  Banford  v.  Turnley,  L.  J.  31,  Q.  B.  (X.  S.)  286,  it 
was  held  that  where  a  man  bv  an  act  on  his  own  land,  such 
as  burning  bricks,  causes  so  much  annoyance  to  his  neighbors 
as  to  amount,  prima  facie,  to  a  legal  nuisance,  it  is  no  answer 
that  the  act  was  done  in  a  proper  and  convenient  spot,  and 
was  a  reasonable  use  of  the  land.  See,  also,  Stockport 
Waterworks  Co.  v.  Potter,  7  H.  &  N.  159. 

In  Boston,  etc.,  Co.  v.  Hills,  159  Mass.  147,  34  N.  E.  85, 
20  L.  R.  A.  844,  in  holding  that  the  tenant  of  one  story  of  a 
building  used  for  manufacturing  purposes  might  restrain  the 
tenant  of  the  next  story  above,  in  the  floor  of  which  there 
were  holes  for  the  passage  of  the  belting  bv  which  the  ma- 
chinery of  both  tenants  was  run,  from  allowing  sand  and 
acids  used  in  the  business  of  the  tenant  of  the  upper  story, 
and  the  fumes  of  the  acids,  to  come  through  the  holes  in  the 
floor  and  injure  the  machinery  and  goods  of  the  tenant  of  the 
lower  story,  it  was  said,  per  Holmes,  J.,  that  "there  would 
be  no  need  to  allege  in  terms  that  the  business  was  unsuit- 
able to  be  carried  on  in  that  place,  or  that  there  was  negli- 
gence in  the  mode  of  carrying  it  on;  that  as  the  damage  was 
the  manifest  consequence  of  the  defendants'  business,  the 
fact  that  they  could  not  help  it  if  they  carried  on  the  busi- 
ness  would   be    immaterial.     ♦     *     *     The  discharge  of 

Vol.  23—30. 
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acid  fumes  upon  neighboring  land  in  sufficient  quantities  to 
do  substantial  harm  is  deemed  so  clearly  beyond  the  limit 
of  reasonable  use  of  a  man's  premises  that  courts  have  held 
ad  matter  of  law  that  it  is  actionable."  It  was  further  said: 
"If  there  are  any  special  reasons  why  the  defendants  should 
be  allowed  to  do  what  they  do,  they  should  be  alleged  in  the 
answer.  The  question  before  us  is  whether  there  is  a  gen- 
eral right  to  invade  lower  premises  with  acid  fumes  and 
sand,  in  the  mode  described,  in  a  manufacturing  building,  if 
the  aggressor  finds  it  necessary  for  his  business.  We  are  not 
prepared  to  admit  the  existence  of  such  a  right." 

In  this  State  it  is  provided  by  statute  that  whatever  is 
injurious  to  health,  or  indecent,  or  offensive  to  the  senses,  or 
an  obstruction  to  the  free  use  of  property;  so  as  essentially  to 
interfere  with  the  comfortable  enjoyment  of  life  or  property, 
is  a  nuisance,  and  the  subject  of  an  action,  which  may  be 
brought  by  any  person  whose  property  is  injuriously  aflEected 
or  whose  personal  enjoyment  is  lessened  by  the  nuisance; 
and  that  where  a  proper  case  is  made,  the  nuisance  may  be 
enjoined  or  abated,  and  damages  may  be  recovered  therefor. 
§§290-292  Burns  1894,  §§289-291  Horner  1897. 

The  remedy  sought  and  afforded  in  the  case  before  us  is 
the  recovery  of  damages,  which  will  be  allowed  for  many 
injuries  and  inconveniences  when  relief  by  the  severe  proc- 
ess of  injunction  would  not  be  granted.  "VVe,  however, 
express  no  opinion  further  than  that  the  facts  stated  in  the 
complaint  were  sufficient  in  an  action  for  damages.  See 
Langsdale  v.  Bontorty  12  Ind.  467;  Smith  v.  Fitzgerald,  24 
Ind.  316:  Ohio,  etc.,  R,  Co.  v.  Simon,  40  Ind.  278;  Helwig 
V.  Jordan,  53  Ind.  21,  21  Am.  Rep.  189;  Moses  v.  State,  58 
Ind.  185;  Haag  v.  Board,  etc.,  60  Ind.  511,  28  Am-  Rep. 
654;  Owen  v.  Phillips,  73  Ind.  284,  291;  Hebron,  etc.,  Co. 
V.  Harvey,  90  Ind.  192,  46  Am.  Rep.  199;  Reichert  v. 
Geers,  98  Ind.  73,  49  Am.  Rep.  736;  Burk  v.  Simonson, 
104  Ind.  178,  54  Am.  Rep.  304;  TJaggart  v.  Stehlin,  137 
Ind.  43,  22  L.  R.  A.  577. 
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Under  the  appellant's  motion  for  a  new  trial  and  ite 
motion  to  modify  the  judgment,  it  is  contended  for  the 
appellant  that  the  damages  were  excessive.  In  the  discus- 
sion of  this  question  counsel  have  not  relied  upon  the  evi- 
dence, but  have  based  the  claim  upon  answers  of  the  jury  to 
some  of  the  interrogatories  submitted  by  the  appellant. 

Among  the  instructions  was  one  given  at  the  request  of 
the  appellant  limiting  the  measure  of  damages  to  the  diflPer- 
ence  between  the  rental  value  of  the  farm  of  the  appellees 
for  each  year  from  January  22,  1894  (the  date  at  which  the 
appellees  became  the  owners  of  the  farm),  to  September  2, 
1897  (the  date  of  the  commencement  of  the  action),  as  it 
was  during  each  year,  and  what  the  rental  value  would  have 
been  per  year  for  that  time  if  the  refuse  of  the  appellant's 
plant  had  not  been  turned  into  the  stream,  and  such  addi- 
tional damages  as  resulted  from  the  destruction  of  timber. 

The  appellees  occupied  their  farm  during  the  period  in 
question,  and  it  is  manifest  that  the  expression  "rental  value'^ 
was  intended  by  the  court  and  the  parties  and  understood  by 
the  jury  to  be  equivalent  to  the  value  of  the  use  of  the 
farm. 

It  is  claimed,  however,  that  the  jury  besides  awarding  the 
value  of  certain  timber  trees  which  they  found  to  have  been 
destroyed  and  rendered  worthless,  and  the  rental  value  of  the 
land,  also  included  in  the  amount  of  the  general  verdict  dam- 
ages for  other  injuries.  There  is  apparent  confusion  in  the 
special  findings,  which  may  have  been  occasioned  by  the 
form  of  the  interrogatories  and  a  change  in  their  form 
as  they  progressed  upon  the  subject  of  damages.  But 
the  special  findings  relating  to  the  damages,  other  than 
those  relating  to  the  timber,  are  capable  of  being  construed 
as  intended  by  the  jury  to  relate  only  to  depreciation  in  the 
value  of  the  use  of  the  farm,  some  of  the  answers  of  the 
jurv'  relating  to  such  diminution  in  certain  respects,*  and 
others  to  such  diminution  in  other  respects;  some  of  them 
covering  all  such  diminution  in  particular  respects  for  the 
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entire  period,  and  others  covering  such  diminution  in  other 
respects  during  the  particular  years  separately  considered. 
It  is  not  manifest  that  the  jury  in  their  verdict  did  not  keep 
within  the  rule  of  damages  proposed  by  the  appellant  for 
their  guidance,  that  they  allowed  anything  for  any  species 
of  injury  other  than  those  so  prescribed,  or  that  they  dupli- 
cated the  rental  value  in  whole  or  in  part  in  making  up  the 
amount  of  the  general  verdict.  The  judgment  is  affirmed. 
Henley,  J,,  absent. 


East  Chicaoo  Iron  and  Steel  Company  v.  Siwy. 

[No.  2,991.    Filed  December  21,  1B99.] 

Appeal. — Trarueript — Omiaaion  of  Clerk^a  Certificate.-^'Witho'at  the 
clerk's  certificate  to  what  purports  to  be  the  transcript,  the  record 
cannot  be  considered  on  appeal. 

From  the  Lake  Superior  Court.     Appeal  dismissed. 

B,  F,  Ibach  and  /.  0,  Ihach,  for  appellant. 
Peter  Crumpacker,  for  appellee. 

CoMSTOCK,  J. — Action  brought  by  appellee  against  the 
appellant  corporation  to  recover  damages  for  personal  in- 
juries. 

It  is  insisted  by  the  counsel  for  appellee  that  the  appeal, 
in  this  cause  has  never  been  perfected,  for  the  reason  that 
what  purports  to  be  the  record  has  never  been  certified  over 
the  signature  of  the  clerk  of  the  trial  court. 

Following  what  purports  to  be  a  transcript  of  the  papers 
and  entries  in  said  cause  is  a  certificate  thereof,  but  it  is  not 
signed  by  the  clerk.  Without  such  signature,  the  record 
can  not  be  considered.  §661  Bums  1894,  §649  Homer 
1897.    Appeal  dismissed. 
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Clark,  Receiver,  v.  Schromeyer. 

[No.  2,046.    Filed  December  22,  1899.] 

Appbal  and  Error. — AMignment  of  Cross-Errors,— Intervening  Er- 
rors,— Where  the  complaint  is  bad,  a  judgment  in  favor  of  defend- 
ant will  be  affirmed  upon  an  assignment  of  cross-error  on  the 
sufficiency  of  the  complaint,  although  subsequent  errors  intervened, 
if  a  right  conclusion  was  reached,    pp.  565,  666, 

lM8trRANCB. — Beneficial  Associations,— Collection  of  Assessments, — An 
assessment  insurance  company  cannot  collect  an  assessment  from 
one  who  has  accepted  a  policy  and  ceased  paying  thereon,  since  the 
contract  is  unilateral,  and  the  only  penalty  which  follows  a  refusal 
to  pay  is  the  loss  of  the  policy-holder's  rights  thereunder,  pp,  566- 
669, 

From  the  Clay  Circuit  Court.    Affirmed. 

J.  M.  Rawley  and  T.  W.  Hutchison,  for  appellant. 
E.  8.  Hollidayy  F.  A.  Homer  and  8.  D.  Coffee^  for 
appellee. 

Henlet,  J. — This  action  was  by  the  receiver  of  the 
Masonic  Benevolent  Association  of  Central  Illinois,  a  for- 
eign corporation,  to  collect  assessments  which  were  alleged  to 
have  accrued  prior  to  the  dissolution  of  the  association  and 
before  the  receiver  was  appointed.  The  complaint  was  in 
two  paragraphs.  Appellee  demurred  to  each  paragraph  of 
complaint.  Appellee  answered  in  two  paragraphs,  the  first 
of  which  was  a  general  denial.  Appellant's  demurrer  to  the 
second  paragraph  of  answer  was  overruled.  A  reply  of  gen- 
eral denial  put  the  cause  at  issue.  There  was  a  trial  by 
the  court  resulting  in  a  general  finding  for  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  in  appellee's  favor.  Appellant  assigns  as  error  the 
action  of  the  lower  court  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer,  and  in  overruling  the  motion 
for  a  new  trial.  Appellee  has  assigned  cross-errors  sep- 
arately questioning  the  action  of  the  lower  court  in  overrul- 
ing his  demurrer  to  each  paragraph  of  the  complaint. 
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"We  will  dispose  first  of  the  questions  arising  upon  the 
assignment  of  cross-errors,  because,  if  the  complaint  was 
bad,  and  appellee's  demurrer  ought  to  have  been  sustained 
to  it,  it  is  not  material  whether  or  not  subsequent  errors 
intervened;  in  such  a  case  the  judgment  of  the  lower  court 
will  be  affirmed,  because  a  right  conclusion  has  been  reached. 
Ic^  V.  Bally  102  Ind.  42;  Palmer  v.  Logansporty  etc.,  Co.y 
108  Ind.  137;  DaviSy  etc.,  Co.  v.  Boothy  10  Ind.  App.  364; 
Butler  V.  Pittsburghy  etc.,  R.  Co.,  18  Ind.  App.  656. 

The  only  qiiestions  presented  by  the  demurrer  to  the 
complaint  are  these:  Can  the  receiver  of  an  assessment 
insurance  company  collect  an  assessment  from  one  who  has 
accepted  a  policy  but  has'  ceased  paying  thereon?  Is  the 
contract  unilateral,  and  is  the  only  penalty  which  follows 
a  refusal  to  pay,  the  loss  of  the  policy-holder's  rights  there- 
under? These  are  new  questions  in  this  State..  Life  insur- 
ance contracts  have  been  imiversally  held  to  be  unilateral 
unless  by  their  express  terms  made  otherwise.  The  certifi- 
cates issued  by  the  association  for  which  appellant  was  the 
receiver,  were  beneficiary  certificates  payable  upon  the 
death  of  the  holders.  They  were  in  their  nature  policies 
of  insurance;  the  company  so  issuing  them  was  substan- 
tially a  life  insurance  company.  In  2  May  on  Ins.  §550a, 
it  is  said:  "There  are  certain  organizations  prevalent  in 
this  country  and  elsewhere,  under  the  name  of  relief, 
benefit,  or  benevolent  societies,  or  some  similar  name, 
which  generally  have  for  their  object  aid  to  their  members, 
or  their  widows  and  children  after  the  decease  of  their 
respective  members,  and  in  some  cases  having  both  objects. 
These  associations,  though  not  speculative,  and  not  baaed 
upon  capital  paid  in  as  an  investment,  have  nevertheless  a 
general  purpose  of  mutual  protection.  *  »  *  Their 
certificates  of  membership  often  resemble,  both  in  form  and 
substance,  ordinary  policies  of  life  insurance;  and  the  courts 
have  with  great  uniformity  treated  them  as  substantially  life 
insurance  companies,  applying  to  them,  and  to  the  relatives 
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of  the  members,  the  rules  and  principles  applicable  to  the 
contract  of  life  insurance."  See,  also.  Association  v.  Rob- 
inson, 147  111.  138,  35  N.  E.  168;  Rockhold  v.  Society,  129 
111.  440,  21  N.  E.  794,  2  L.  R.  A.  420;  Commonwealth  v. 
Weherbee,  105  Mass.  161. 

The  case  of  Lehman  v.  Clark,  Rec,  174  HI.  279,  51  N.  E. 
222,  was  in  all  respects  like  the  case  at  bar.  Appellee,  in  that 
case,  was  the  same  person  as  the  appellant  in  the  case  at  bar. 
Precisely  the  same  questions  were  before  the  supreme  court 
of  Illinois  as  are  here  presented.  It  was  there  held  that  the 
certificate  or  policy  of  insurance,  such  as  was  issued  to  the 
appellee  in  this  case,  was  a  unilateral  contract.  The  case  of 
Lehman  v.  Clark,  Rec,  supra,  was  decided  June  23,  1898, 
which  was  after  the  trial  and  judgment  in  the  case  at  bar. 
The  supreme  court  of  Illinois  in  construing  this  contract  of 
insurance  say:  "Such  conti'acts  have  heretofore  always  been 
considered  unilateral  and  so  the  whole  plan  for  withdrawing 
is  embraced  in  these  self-executing  clauses  of  the  by-laws 
and  contract.  The  member's  failure  to  pay  is  his  declaration 
of  severance,  and  the  forfeiture  provided  for  in  the  by-laws 
and  contract  is  the  association's  compensation.  The  option  is 
with  the  member,  and  not  with  the  association.  When  ap- 
pellant became  a  member  he  was  required,  among  other 
things,  to  pay  a  sum  into  the  mortuary  surplus  fund.  This 
sum  was  two  maximum  assessments  on  his  $4,000  certificate. 
This  money  went  directly  into  the  fund  for  paying  death 
losses, — ^not  a  cent  of  it  for  dues  or  expenses.  This  more 
than  paid  his  insurance  from  the  date  of  his  admission  to 
the  date  of  the  maturity  of  his  assessment  for  the  first 
death  benefit  after  he  became  a  member.  When  he  had 
paid  the  first  assessment  that  paid  for  his  insurance  to 
the  maturity  of  the  second  and  so  on.  The  require- 
ments for  admission,  not  only  in  this  association  but  in 
'  all  benefit  associations  or  societies,  more  than  cover  the 
member's  insurance  from  the  date  of  his  admission  to 
the  maturity    of  the    first  assessment    after    he    becomes 
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a  member.  The  statute  under  which  the  receiver  was 
appointed  contemplates  that  if  the  court  shall  find  that 
the  association  cannot  longer  continue  in  operation  and 
properly  serve  its  purpose,  then  the  court  shall  appoint  a 
receiver,  and  wind  up  its  affairs,  or,  if  the  court  shall  find 
that  it  might  longer  continue  in  business,  and  properly  serve 
its  purpose,  if  its  officers  would  do  their  duty  in  making 
assessments,  then  the  court  need  not  appoint  a  receiver,  and 
wind  up  the  concern,  but  may  order  an  additional  assessment 
to  be  made  to  meet  deficiencies  and  allow  the  concern  to 
continue  in  operation.  This  shows  that  the  legislature 
treated  these  contracts  as  unilateral.  It  did  not  contemplate 
the  making  of  an  assessment  after  the  association  had  been, 
found  unable  longer  to  properly  serve  its  purpose.  It  is 
true  that,  a  receiver  having  been  appointed  by  the  court,  the 
court  has  power,  independently  of  any  statute,  to  order  him 
to  collect  assets;  but  that  power  does  not  change  the  charac-. 
ter  of  the  contract  between  the  association  and  the  mem- 
ber, and  make  the  member  a  debtor  who  bv  his  contract  is 
not  so.  When  such  association  or  society  for  any  reason 
becomes  unable  longer  properly  to  carry  out  its  purposes 
some  must  lose.  All  must  lose  except  those  that  died  and 
were  paid  before  the  association  became  disabled.  Those 
that  have  died  and  not  been  paid  should  have  all  there  is  left 
and  lose  the  balance.  Those  that  continue  to  live  get  noth- 
ing and  lose  all.  But  it  is  said  those  that  continue  to  live 
had  their  insurance  all  the  time.  They  had  just  that  kind 
of  insurance  that  those  that  died  had,  and  no  better,  and 
paid  jiist  as  much  for  it.  Those  that  have  died  get  the  sur- 
plus fund  and  whatever  else  there  is,  and  those  that  have 
lived  get  nothing.  The  mistakes  or  mismanagement  which 
caused  the  ruin,  if  the  fault  of  the  members  at  all,  was  as 
much  the  fault  of  the  dead  as  the  living,  and  was  equally 
the  misfortune  of  all." 

We  think  the  supreme  court  of  Illinois  arrived  at  the 
proper  conclusion.     Appellant  correctly  contends  that  the 
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contract  should  be  construed  and  governed  by  the  charter  and 
by-laws  of  the  society  and  the  statute  of  the  domicil  of  the 
corporation.  This  being  true,  then  the  case  last  quoted  from 
is  decisive  of  the  question  in  this  case. 

Appellant  went  to  trial  upon  an  insufficient  complaint. 
The  trial  resulted  in  favor  of  appellee.  There  being  no  cause 
of  action  stated  against  appellee,  the  judgment  of  the  lower 
court  in  his  favor  was  correct,  and  the  intervening  errors,  if 
any,  will  not  be  considered.    Judgment  affirmed. 


Meter  et  al.  v.  Rusterholtz,  Executor. 

[No.  2,978.    Hied  January  2,  1900.] 

Wills.— Covutruc^ion. — Introductory  Clause. — An  ezpreesion  in  the 
introductory  clause  of  a  will  of  the  purpose  of  the  testator  to  dis- 
pose of  all  real  and  personal  property  that  he  might  own  at  the  time 
of  his  death,  does  not  in  itself  dispose  of  any  property,  but  may  be 
found  useful  in  resolving  doubts,  if  any  exist  which  may  be  bo  re- 
solved, in  particular  dispositive  clauses,    p,  571. 

Samb. — Description  of  Property. — Intention  of  Testator.— Partial  In- 
testacy.— A  testator  in  the  introductory  clause  of  his  will  expressed 
his  purpose  to  dispose  of  all  his  property,  real  and  personal.  In  the 
first  clause  he  gave  all  his  personal  property  "  consisting  of  house- 
hold goods"  to  his  stepdaughter  and  her  children.  By  the  second 
clause  all  his  real  estate  "including  tools"  was  to  be  sold  and  the 
proceeds  given  to  his  nephew  and  his  wife  and  children.  No  men- 
tion was  made  in  the  wiU  of  a  certain  note  and  money  which  he 
owned  at  the  time  of  his  death.  Held,  that  the  note  and  money 
were  left  undisposed  of.    pp.  570-673, 

From  the  Fayette  Circuit  Court.    Affirmed. 

0.  C.  Florea  and  L.  L.  Broaddus,  for  appellants. 
J.  M.  Mclntoslu,  for  appellee. 

Black,  J. — The  appellee,  as  executor  of  the  will  of  Kasi- 
mer  Fuchs,  deceased,  presented  to  the  court  below  his  report 
in  partial  settlement  of  his  trust,  which  was  approved.  Some 
months  afterward,  he  presented  liis  report  in  final  settle- 
ment.   The  appellants,  Margaret  Meyer,  Lizzie  Meyer  and 
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Josie  Meyer,  then  appeared  and  filed  their  exceptions  to  both 
of  said  reports.  The  appellee  demurred  to  the  exceptions 
for  want  of  sufficient  facts,  and  the  court  sustained  the 
demurrer,  and  the  appellants  refusing  to  plead  further,  the 
court  adjudged  that  they  take  nothing  on  account  of  their 
exceptions.  Thereupon  the  court  proceeded  to  the  final  set- 
tlement and  the  discharge  of  the  appellee. 

The  appellants  have  assigned  that  the  court  erred  in  sua- 
tairiing  the  demurrer  to  their  exceptions,  and  also  in  render^ 
ing  judgment  that  they  take  nothing  on  account  of  their 
exceptions. 

The  only  question  discussed  before  us  relates  to  the  con- 
struction of  the  will  of  the  appellee's  testator,  the  court  below 
having  adopted  the  view  taken  by  the  executor,  to  the  effect 
that  the  appellants  were  entitled  under  the  will  to  the  testa- 
tor's household  goods,  and  nothing  more,  while  the  appel- 
lants contended,  and  still  insist,  that  they  were  also  entitled 
to  certain  money  owned  by  the  testator  and  to  the  proceeds 
of  a  certain  promissory  note  held  by  him,  said  money  and 
note  being  parts  of  his  personal  estate. 

The  will,  as  set  forth  in  the  exceptions  filed,  is  as  fol- 
lows: "Last  will  of  Kasimer  Fuchs.  I,  the  undersigned 
Kasimer  Fuchs,  a  resident  of  the  city  of  Connersville,  county 
of  Fayette,  State  of  Indiana,  do  hereby  declare  that  after 
my  death  all  my  real  estate  and  personal  property  shall  be 
disposed  of  as  follows:  (1)  I  bequeath  all  my  personal 
property  consisting  of  household  goods  to  my  stepdaughter 
Mrs.  Margaret  Meyer  and  her  children  Lizzie  and  Josrie. 
(2)  All  my  real  estate,  consisting  of  house  and  lot,  with 
adjoining  buildings  (including  my  tools),^  on  Grand  avenue, 
No.  124-127,  shall  be  sold  by  my  executor  (appointed  below) 
to  the  most  bidding  person,  and  the  money  received  there- 
from shall  be  disposed  of  as  follows:  (a)  All  funeral  ex- 
penses shall  be  paid  in  full  from  said  money  (medical  services 
included),  (b)  The  person  attending  on  my  sick  bed  shall 
receive  from  said  money  the  sum  of  $76,  as  reward  for  faith- 
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ful  accomplished  services.  Said  claim  (b)  shall  be  null  and 
void  in  case  of  mv  sudden  death  from  accident  or  disease, 
(c)  The  executor  (appointed  below)  shall  pay  from  said 
money  the  expenses  caused  by  sale  of  said  real  estate^  and 
shall  receive,  as  a  special  reward  for  prompt  and  faithful 
execution  of  my  last  will,  the  sum  of  twenty-five  ($25)  from 
said  money,  (d)  All  the  remainder  of  said  money  shall  be 
forwarded  as  lawful  inheritance  to  my  nephew  Kasimer 
Steidle,  his  wife  and  children,  living  in  Burgan,  county  ' 
Schinben  and  Neisberg,  Bavaria,  Germany,"  etc.  The  re- 
mainder of  the  will  contains  no  matter  relating  to  the  dis- 
position of  the  property  or  modifying  the  provisions  above 
set  out. 

In  their  exceptions,  the  appellants  showed,  amongst  other 
matters,  tlieir  connection  with  the  testator,  and  facts  which, 
at  least  in  the  abtence  of  other  possible  facts  not  stated, 
might  be  regarded  as  tending  to  prove  that  the  testator  would 
probably  be  disposed  to  favor  them  in  his  will  in  preference 
to  his  heirs  at  law  residing  in  a  foreign  country. 

In  seeking  for  the  intention  of  the  testator,  which  so  far 
as  it  can  be  found  must  control,  we  are  to  consider  the  par-, 
ticular  clause  in  connection  with  all  the  other  parts  of  the 
will. 

Besides  the  general  requirement  that  construction  of  the 
will  should  lean  away  from  conclusions  involving  partial 
intestacy,  there  is  in  the  introductory  clause  an  expression  of 
the  purpose  of  the  testator  through  the  tvill  to  dispose  of  all 
the  real  and  personal  property  that  he  might  own  at  the  time 
of  his  death.  This  expression  of  the  general  purpose  of  the 
testator  does  not  itself  dispose  of  any  property,  but  may  be 
found  useful  in  resolving  doubts,  if  anj  exist,  which  may  be 
so  resolved,  in  particular  dispositive  clauses.  In  the  absence 
of  terms  apparently  used  in  a  technical  sense,  we  must  inter- 
pret the  language  as  being  used  in  its  ordinary  meaning. 

We  do  not  find  in  the  will  any  particular  mention  of  the 
money  and  the  note  shown  by  the  executor's  reports  and 
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stated  in  the  exceptions  to  be  a  part  of  the  testator's  personal 
property;  and  the  only  particular  kinds  of  personal  property 
mentioned  in  the  will  are  the  household  goods  disposed  of  by 
the  first  clause,  and  the  tools  disposed  of  by  the  second  clause. 
These  two  different  species  of  personal  property  were  given 
to  different  groups  of  persons.  It  clearly  was  not  the  testa- 
tor's intention  to  give  all  the  personal  property  of  every  kind 
to  the  appellants.  The  will  does  not  disclose  an  intention  of 
the  testator  to  give  anything  to  Kasimer  Steidle  and  his  fam- 
ily, except  the  residue  of  the  proceeds  of  the  real  estate  and 
the  tools.  Unless,  then,  it  can  be  said  that  the  first  clause 
gives  the  residue  of  the  personal  property  not  particularly 
specified  to  the  appellants,  we  are  driven  to  hold  that  as  to  it 
the  decedent  was  intestate,  and  he  left  it  to  go  as  the  law 
sends  it  in  the  absence  of  a  bequest. 

We  can  not  say  that  there  is  any  patent  ambiguity  in  the 
first  clause.  If  there  were  any  provision  which  upon  the 
face  of  the  will  remained  so  incorrigible  that  it  could  not  be 
construed  without  the  aid  of  extraneous  facts,  the  provision 
would  be  void.  But  there  is  nothing  which  would  require 
or  permit  us  te  say  that  the  first  clause  does  not  dispose  of 
the  household  goods  to  the  appellants. 

There  is  no  latent  ambiguity  such  as  occurs  where  there 
is  in  fact  more  than  one  subject  or  object  answering  tl^e 
description  in  the  will;  but  it  is  claimed,  in  effect,  that, 
viewed  in  the  light  of  extraneous  facts,  the  first  clause  should 
be  regarded  as  an  compression  of  the  intention  to  give  to  the 
appellants  the  personal  property,  including  the  household 
goods  and  the  money  on  hand  and  the  proceeds  of  the  note, 
and  that  the  words  "consisting  of,''  etc.,  should  be  treated 
merely  as  a  misdescription  of  what  the  testator  by  this  clause 
gave  to  the  appellants. 

The  first  clause  is  adapted  by  its  terms  to  the  disposal  of 
the  particular  species  of  the  testator's  personal  property 
which  was  made  up  of  his  household  goods,  which  it  appears 
as  a  matter  of  fact  he  possessed,  and  to  hold  that  it  also  dis- 
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posed  of  other  entirely  different  kinds  of  personal  property 
would  be  adding  materially  to  the  expressed  intention, 
especially  where  it  appears  that  still  another  species  of  per- 
sonal property  is  disposed  of  not  to  the  appellants  by  a 
subsequent  clause  of  the  will.  It  is  not  for  the  court  to 
make  the  will  in  part,  however  strong  the  claims  of  some  of 
the  beneficiaries  to  a  larger  bounty  may  seem  to  be,  and 
although  it  may  be  clear  that  without  such  action  of  the  court 
the  apparent  intention  of  the  testator  to  dispose  of  all  his 
property  by  the  will  must  fail.  The  law  will  take  care  of  all 
that  he  has  left  undisposed  of  in  his  will. 

The  case  is  not  parallel  with  such  cases  as  Cleveland  v. 
Spilmany  25  Ind.  05,  where  a  testator  being  the  owner  of 
the  south  half  of  the  northwest  quarter  of  a  certain  section  of 
land  devised  "my  landy  being  the  south  half  of  the  north- 
east quarter,"  etc.,  or  Martin  v.  Smith,  124  Mass.  Ill,  • 
where  the  testator  being  seized  and  possessed  of  two  lots  of 
land,  situated  one  on  the  north  side  of  a  certain  street  and 
the  other  on  the  south  side,  devised  "all  the  real  estate  I  may 
die  possessed  of  to"  etc.,  "which  property  is  situate  on  the 
north  side  of  said  street."  In  such  cases  the  error  in  descrip- 
tion is  manifestly  an  error  in  particularly  describing  the 
whole  of  what  is  included  in  the  preceding  general  descrip- 
tion; and  there  is  not  in  such  cases,  as  there  is  in  this,  a  mere 
limitation  of  the  general  description  to  a  particular  species  of 
property,  being  one  of  numerous  kinds  of  property  to  which 
the  preceding  general  terms  are  alike  applicable. 

The  judgment  is  affirmed. 


The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  King. 

[No.  8,036.    Filed  January  2,  1900.] 

Trial. — Complaint.— Theory. — Where  plaintiff,  in  the  trial  of  an  ac- 
tion for  damages  to  property  caused  hy  a  nuisance,  upon  objection 
being  made  to  certain  testimony  offered,  at  the  request  of  the  court, 
stated  that  the  theory  of  her  complaint  was  for  permanent  damages, 
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and  defendant  withdrew  its  objections,  and  the  court  stated  that 
he  would  instruct  the  jury  upon  the  theory  so  announced,  the 
plaintiff  will  be  held  to  such  theory,     p,  675. 

Nuisance.  --Abatement  — Permanency  of  Injury. — Measure  ofDamages. 
-^  Where  the  acts  complained  of  in  an  action  for  damages  to  plain-' 
tiff's  property  and  the  comfortable  enjoyment  thereof  consisted  of 
defendant's  casting  into  a  large  pond  near  her  premises  carloads  of 
dirt  and  offensive  material,  causing  thereby  the  water  to  become 
foul  and  poisonous,  the  nuisance  was  one  which  could  be  abated, 
and  plaintiff  could  not  recover  for  the  permanent  injury  to  her 
property,     pp.  676-586. 

Same. — Permanency  of  Ir^'ury. — Eaccessive  Damages. — ^Where  in  the 
trial  of  an  action  for  damages  to  plaintiff's  property  caused  by  a 
nuisance  created  and  maintained  by  defendant  there  was  no  evi- 
dence of  specific  physical  injury  to  the  property  except  the  pollu- 
tion of  the  water  of  a  well  on  the  premises,  and  the  rental  value  of 
the  premises  prior  to  the  nuisance  was  shown  to  be  97  a  month,  and 
during  its  continuance,  twelve  months,  the  rental  value  was  f3  a 
month,  and  the  nuisance  was  one  which  could  be  abated,  a  judg- 
ment for  $900  was  excessive,    pp.  676-686. 

From  the  Ripley  Circuit  Court.     Reversed. 

J.  T.  Dye,  J.  0.  Cravens,  B.  K.  Elliott  and  W.  F.  Elliott, 
for  appellant. 

J.  II.  Connelly,  F.  8.  Jones,  F.  E.  Oavin,  T.  P.  Davis 
and  /.  L.  Oavin,  for  appellee. 

CoMSTOCK,  J. — Appellee  in  her  complaint  alleges  that 
appellant  created  and  maintained  a  nuisance,  to  the  damage 
of  her  property  and  the  comfortable  enjoyment  thereof.  The 
acts  complained  of  consisted  in  casting  into  a  large  pond 
adjacent  to  appellee's  premises  carloads  of  dirt  and  offensive 
material,  causing  thereby  the  water  to  become  foul  anl 
poisonous.  Appellee's  dwelling-house  and  premises  were 
located  some  100  feet  from  the  pond,  and,  before  the  acts 
complained  of,  was  used  for  the  purpose  of  a  residence  by 
herself  and  two  children.  The  water  of  the  well  on  the 
premises  was  polluted  by  imderground  drainage  from  said 
pond  and  rendered  unfit  for  use.  That  by  reason  of  the 
placing  of  the  offensive  substances  in  said  pond  and  the 
stenches  arising  therefrom,  she  and  her  children  were  made 
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sick,  and  her  property  was  damaged  in  the  sum  of  $1,000, 
and  that  she  suffered  irreparable  loss  in  the  sum  of  $3,000. 

A  verdict  was  returned  against  appellant  upon  which 
judgment  was  rendered  in  favor  of  appellee  for  $900.  With  4 
the  general  verdict  answers  to  interrogatories  were  returned. 
Appellant's  motions  for  a  new  trial  and  for  judgment  on  the 
answers  to  interrogatories  were  overruled.  These  rulings  of 
the  court  are  assigned  as  error. 

Among  the  reasons  for  a  new  trial  are  the  following :  (1) 
"The  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence; (2)  the  verdict  of  the  jury  is  contrary  to  law;  (3) 
error  in  the  assessment  of  the  amount  of  the  recovers',  the 
same  being  too  large.'' 

The  nuisance,  as  shown  by  the  evidence,  was  caused  by 
throwing  deleterious  substances  into  a  pond  which  had  been 
used  for  the  purpose  of  supplying  water  for  the  engines  of 
appellant.  The  offensive  stenches  were  not  observed  until 
the  spring  of  1896.  During  the  progress  of  the  trial,  objec- 
tions were  made  to  certain  testimony  offered  by  the  appellee. 
"After  said  objection  was  made  by  the  defendant,  the  court 
thereupon  requested  plaintiff  to  state  the  theory  of  her  com- 
plaint, whether  she  was  seeking  to  recover  for  a  permanent 
injury  to  property  or  for  a  continuous  wrong.  Plaintiff's 
attorney  thereupon  stated  to  the  court  and  counsel  for 
defendant  that  the  theory  of  the  complaint  was  for  perma- 
nent damages  to  plaintiff's  property.  The  court  thereupon 
announced  that  it  would  be  so  considered  and  treated,  and 
he  would  so  instruct  the  jury.  Defendant's  counsel  there- 
upon stated  that  they  were  satisfied  if  that  was  the  theory  of 
plaintiff's  case  and  would  not  object  to  the  testimony."  To 
the  theory  thus  announced  appellee  must  be  held.  Louis- 
vilUy  etc.,  R.  Co.  v.  Renicher^  8  Ind.  App.  404;  Cleveland^ 
etc.,  R.  Co.  V.  DugaUy  18  Ind.  App.  435,  and  authorities 
there  cited.  It  follows  that  the  question  presented  is,  does 
the  evidence  show  a  permanent  nuisance? 

Where  the  injury  is  of  a  permanent  character,  that  is, 
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one  that  can  not  be  discontinued,  there  is  a  permanent  injury. 
If  the  evidence  fails  to  show  a  permanent  injury,  the  theory 
of  the  complaint  is  not  supported,  and  the  verdict  must  be 
*  contrary  to  law.  Louisville^  etc.y  i?.  Co,  v.  Benickery 
supra;   Equitable  Ins.  Co.  v.  Stouty  135  Ind.  444. 

The  pond  in  question  was  not  constructed  by  appellant 
The  evidence  does  not  show  that  the  pond  itself  constituted 
a  nuisance.  The  injury  was  caused  by  throwing  filth  into 
the  water.  The  question  is  not  here  presented  whether  upon 
proper  complaint  appellee  could  recover  damages  for 
injuries  during  the  existence  of  the  nuisance  and  up  to  the 
time  of  the  commencement  of  the  acftion,  but  whether  che 
can  recover  upon  proof  of  temporary  injury.  A  nui- 
sance which  may  be  discontinued  is  not  a  permanent  one. 
Lurssen  v.  Lloydy  76  Md.  360,  25  Atl.  294;  Pond  v. 
Metropolitan^  etc.y  R.  Co.,  112  N.  Y.  186,  19  N.  E.  487. 

In  NashrilU  v.  Comar,  88  Tenn.  415,  12  S.  W.  1087,  7 
L.  E.  A.  465,  it  was  said:  "The  law  will  not  presume  the 
continuance  of  a  wrong." 

In  §1039  Sutherland  on  Damages,  it  is  said:  "In  the  first 
suit  for  such  a  nuisance  it  can  not  be  proved,  nor  will  the 
law  assume  that  the  injury  will  continue." 

In  Steinke  v.  Bentley^  6  Ind.  App.  663,  this  court  said: 
"While  there  may  be  some  difference  of  opinion  upon  the 
proposition,  we  think  the  correct  rule  is  that  in  such  a  case  as 
this  it  may  reasonably  be  anticipated  that  the  wrongdoer 
will  remove  the  cause  of  injury  rather  than  respond  in  con- 
tinued damages."  The  foregoing  authorities  warrant  two 
propositions:  (1)  That  the  presumption  is  that  a  nuisance 
that  can  be  abated  will  be  abated.  (2)  That  damages  as  for 
a  permanent  injury  to  property  can  not  be  recovered  "for  an 
injury  which  might  never  occur."  A  nuisance  may  be  of  a 
permanent  character,  but  one  which  may  be  discontinued, 
and  which  the  law  presumes  will  be,  is  not  of  that  character. 

"Where  the  wrong  constituting  the  nuisance  is  not  per- 
manent, but  may  be  discontinued,  the  measure  of  damages 
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is  not  the  depreciation  in  the  value  of  the  property.  Baiigh 
V.  Texas,  etc.,  R.  Co.,  80  Texas  56,  15  S.  W.  587]  Pond 
V.  Metropolitan,  etc.,  R.  Co.,  112  N.  Y,  186,  19  K  E. 
487;  Brewing  Co.  v.  Compton,  142  111.  511,  32  N.  E.  693, 

18  L.  R.  A.  390;  Bare  v.  Hoffman,  79  Pa.  St  71;  John- 
son V.  Porter,  42  Conn.  234;  Aldworth  v.  Ci^j/  o/  Lynn, 
153  Mass.  53,  26  N.  E.  229,  10  L.  R.  A.  210. 

The  following  causes  draw  the  distinction  between  perma- 
nent and  temporary  nuisances:  Har greaves  v.  Kimberley,  26 
W.  Va.  787;  Watts  v.  Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 

19  S.  E.  521,  23  L.  R.  A.  674;  Smith  v.  Railroad,  23  W. 
Va.  453.  In  Hargreaves  r.  Kimherly,  supra,  evidence  was 
admitted  showing  a  permanent  depreciation  in  value;  the 
court  held  this  was  error,  saying,  "Here  the  cause  may  be 
removed,  and  it  is  supposed  will  be  by  the  defendant,  rather 
than  submit  to  having  the  entire  damages  recovered  against 
him,  for  a  permanent  injury,  or  to  suffer  repeated  recoveries 
as  long  as  the  cause  of  the  injury  continues.  The  court  erred 
in  admitting  this  evidence^  and  for  this  reason  the  judgment 
will  have  to  be  reversed."  It  not  appearing  that  the  nuisance 
in  the  case  before  us  can  not  be  abated  (the  presumption 
being  that  it  will  be  abated),  it  must  be  held  to  be  temporary 
within  the  meaning  of  the  law.  In  such  case,  the  measure  of 
damages  is  the  injury  to  the  use  of  the  property,  the  depre- 
ciation in  the  rental  value.  Jackson  v.  Kiel,  13  Col.  378, 
22  Pac.  504,  approved  the  rule  stated  by  Sutherland  on 
Damages,  §414.  It  is  there  stated:  "The  right  to  recover 
if  established  includes  the  depreciation  of  rental  value,  by 
the  difFerence,  in  other  words,  between  the  rental  value  free 
from  the  effects  of  the  nuisance  and  subsequent  to  it." 

In  Shively  v.  Cedar  Rapids,  etc.,  R.  Co.,  74  Iowa  169, 
37  N.  W.  133,  the  court  said :  "The  alleged  nuisance  is  not 
necessarily  a  permanent  one,  but  may  be  abated  at  any  time 
by  the  defendant.  Plaintiff  would  not  have  been  entitled  to 
recover  the  full  value  of  his  property  even  though  he  had 
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shown  that  it  was  valueless  while  the  nuisance  existed^ 
because  it  might  prove  to  be  but  temporary,  hence  the  depre- 
ciation in  the  rental  value,  under  the  facts  in  this  case,  was 
the  proper  measure  of  plaintiff's  recovery."  Loughran  v» 
City  of  Des  Moines,  72  Iowa  382,  34  N.  W.  172. 

The  recent  case  of  City  of  New  Albany  v.  Lines,  21  Ind. 
App.  380,  was  an  action  for  damages  occasioned  by  reason  of 
a  street  and  sewer  improvement.  By  reason  of  the  construc- 
tion of  the  street,  and  the  insufficiency  of  the  sewer  pipe 
to  perform  its  office,  the  surface  water  and  drainage  were 
thrown  back  upon  the  premises  of  plaintiff,  rendering  it  less 
desirable  as  a  place  of  residence;  by  reason  of  the  accumula- 
tion of  imwholesome  animal  and  vegetable  matter  stenches 
and  vapors  arose  therefrom,  making  appellee  sick,  and  com- 
pelling him  to  move  out  until  he  recovered  his  health;  appel- 
lees were  unable  to  rent  said  premises  by  reason  of  the  condi- 
tions aforesaid,  and  the  value  of  the  real  estate  was  greatly 
reduced.  The  court,  by  Black,  J.,  said:  "It  is  not  to  be  pre- 
sumed that  the  city  will  continue  indefinitely  to  maintain 
such  a  condition,  injurious  not  merely  to  property  owners 
immediately  adjacent,  but  also  to  all  residing  within  reach 
of  the  offensive  and  unwholesome  vapors  so  produced,  or  that 
it  will  not  provide  reasonable  means  whereby  the  water  so 
collected  will  cease  to  be  thrown  back  upon  the  adjacent 
private  propertj';  nor  can  the  plaintiff,  by  bringing  such  an 
action  as  this,  be  regarded  as  accepting  such  a  condition  as 
permanent,  and  agreeing  that  it  is  never  to  be  remedied 
bv  the  citv." 

The  learned  counsel  for  appellee  have  cited  numerous 
decisions  as  upholding  the  judgment  of  the  trial  court,  and 
we  briefly  refer  to  them.  In  Hyde  Park,  etc.,  Co.  v.  PorteVy 
167  111.  276,  47  N.  E.  206,  it  was  held  that  when  an  electric 
light  plant,  the  operation  of  which  must  permanently  injure 
adjacent  premises,  was  constructed  and  tested  by  one  person 
and  sold  by  him  to  another,  who  operated  it,  an  action  for 
damages  might  be  maintained  against  either  or  both,  but 
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only  one  recovery  conld  be  had.  The  court  stated  in  the 
opinion  that  there  was  no  want  of  evidence  that  the  steam, 
smolce,  ashes,  soot,  and  cinders  were  cast  upon  plaintiff's 
premises  and  with  the  jarring  and  vibrating  resulting  from 
the  operation  of  the  plant  had  materially  damaged  the 
plaintiff's  property. 

In  Denisoriy  etc.y  R.  Co.  v.  O'Malley,  18  Texas  Civ.  App. 
200,  45  S.  W.  227,  api)ellant  constructed  a  railroad  on 
Travis  avemie  in  Denison,  Texas,  and  in  doing  so  made  a  cut 
in  said  avenue  from  eight  to  nine  feet  in  depth  along  the 
entire  front  of  appellee's  property  abutting  on  said  street 
Appellee's  approach  to  her  property  was  practically  cut  off. 
Appellant  had  also  erected  and  had  in  use  cattle  pens  within 
about  300  feet  of  appellee's  property,  and  she  was  annoyed 
by  the  noise  and  disagreeable  odors  proceeding  from  these 
pens.  The  court  held  that  the  evidence  showed  the  stock 
pens  to  be  permanent  in  their  nature,  and  the  daniage  re- 
sulting from  and  incident  to  their  operation  is  of  a  perma- 
nent character.  Appellant  contended  that  the  damage  re- 
sulting from  the  operation  of  the  stock  pens,  and  the  use 
of  improper  language  by  persons  handling  the  stock,  is  not 
measured  by  the  difference  in  the  value  of  the  property  with 
and  without  these  annoyances,  and  based  upon  the  supposi- 
tion that  it  will  continue,  but  is  the  damage  caused  by  the 
temporary  annoyance.  The  court  did  not  approve  of  this 
view. 

Basseit  v.  Johnson,  2  "N,  J.  Eq.  154,  is  cited  to  sustain  the 
claim  that  the  nuisance  in  the  case  at  bar  is  permanent.  The 
bill  charged  that  the  defendants  were  erecting  a  dam  in  a 
creek;  that  the  dam  prevented  the  draining  of  the  meadows 
of  the  complainant  lying  above  it  and  rendered  them  useless, 
causing  them  to  be  overflown.  The  object  of  the  bill  was 
to  enjoin  the  further  building  of  the  dam  and  to  abate  it  as 
a  private  nuisance.  In  commenting  upon  an  instruction 
given  by  the  chancellor,  the  court  said,  that  "an  injury  may 
be  permanent  in  the  sense  of  the  word  used  in  the  issue  with- 
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out  continuing  for  ever.  *  *  *  Many  eases  are  put  showing 
a  permanent  injury  though  not  continuing  forever,  as  the 
common  one  of  cutting  down  an  orchard,  although  a  new 
one  may  be  planted,  which  might  in  process  of  time  be  better 
than  the  one  cut  down."  The  instruction  is  not  set  out  in 
the  opinion,  but  the  court  said  it  saw  nothing  in  it  to  divert 
the  jury  from  the  true  question  before  them. 

Rosenthal  v.  Taylor^  eic.y  R.  Co.,  79  Texas  325,  15  S.  W. 
268.     Damages  caused  by  the  noise,  smoke,  cinders,  and 
soot  of  passing  trains  may  be  recovered  by  property  owners. 
The  court  said:     ^^As  to  the  measure    of    damages    in 
such  cases  the  authorities  are    not    altogether    in    accord. 
Since  in  most  cases  a  nuisance  may  be '  abated    by    the 
injured  party,  and  since  the  wrong-doer  may  voluntarily 
remedy  the  wrong  by  removing  it,  the  general  rule  seems 
to  be  that  ordinarily  the  party  damaged  must  bring  his 
action  for  such  damages  as  have  accrued  up  to  the  institu- 
tion of  the  suit  and  can  not  recover  for  any  prospective 
injury.    That  rule  has  been  adopted  in  a  case  very  similar 
to  this.    Hopkins  v.  Railroad  Co.y  60  Cal.  190.    But  there 
are  other  cases  which  announce  a  contrary  doctrine,  and 
we  think  with  the  better  reason.    Railroad  Co.  v.  OrabiU, 
50  111.  241;  Kemper  v.  Louisville,  14  Bush  87;  Seeley  v. 
Alden,  61  Pa.  St.  302;  Troy  v.  Railroad  Co.,  23  N.  R 
102;  Finley  v.  Horsheyy  41  Iowa  389;  Fowler  v.  New 
Haven,  etc.,  Co,,  112  Mass.  338.    In  the  case  last  cited  the 
court  sav:     ^The  case  at  bar  is  not  to  be  treated  in  this 
respect  as  an  action  for  an  abatable  nuisance.  More  accu- 
rately it  is  an  action  against*  the  defendant  for  the  construc- 
tion of  a  public  work  under  its  charter  in  such  a  manner  as 
to  cause  unnecessary  damage  by  want  of  reasonable  care 
and  skill  in  its  construction.    For  such  an  injury  the  rem- 
■edy  is  at  common  law.    If  it  results  from  a  cause  which  is 
•either  permanent  in  its  character  or  which  is  treated  as  per- 
manent by  the  parties,  it  is  proper  that  the  entire  damage 
should  be  assessed  with  reference  to  the  past  and  probable 
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future  injury/  "  Baltimorey  etc.^  R,  Co.  v.  Churchy  108  TJ. 
S.  317.  That  is  a  nuisance  which  annoys  one  in  the  posses- 
sion of  his  property  and  when  the  annoyance  is  continuing, 
courts  of  equity  will  restrain  the  nuisance.  The  rights  of  a 
religious  corporation  to  recover  for  a  nuisance  which  annoys 
the  members  are  the  same  as  those  of  individuals  for  the 
same  wrong.  Damages  are  not  limited  to  a  mere  deprecia- 
tion of  the  property,  but  may  be  given  for  the  inconvenience 
and  discomfort  caused  to  the  congregation  which  tends  to 
destroy  the  use  of  the  building  for  church  purposes.  The 
nuisance  complained  of  was  the  use  of  the  engine-house  and 
the  operating  of  the  repair-shop  of  the  railroad  company. 

City  of  Paris  v.  Allred,  17  Texas  Civ.  App.  125,  43  S.  W. 
62,  was  an  action  for  damages  for  a  nuisance.  The  evidence 
showed  the  construction  and  operation  of  a  sewer  by  defend- 
ant whereby  its  sewage  was  discharged  into  a  branch  run- 
ning through  plaintiff's  lands,  rendering  the  water  unfit  for 
use,  carrying  the  noxious  matter  upon  his  lands,  and  poison- 
ing the  air  about  his  dwelling-house,  which  nuisance  ap- 
peared to  be  permanent  in  its  character.  Held  sufficient  to 
establish  plaintiff's  allegations  as  to  permanent  damages  to 
his  land  and  to  support  a  verdict  for  plaintiff  on  such  issue. 
And  where  a  nuisance  created  and  maintained  by  the  defend- 
ant was  of  a  permanent  character,  plaintiff  was  entitled  to 
recover  in  a  single  action  all  the  damages  that  have  accrued 
or  may  accrue  in  consequence  of  such  injury,  the  measure- 
ment thereof  being  the  depreciation  in  the  value  of  his  lands 
by  reason,  of  such  nuisance. 

Cases  are  cited  from  the  supreme  court  of  Iowa.  In  such 
it  is  held  that  there  can  be  but  one  recovery.  In  Randolf 
V.  Town  of  Bloom fieldy  77  Iowa  50,  the  owner  of  a  home- 
stead, in  an  action  to  recover  for  a  nuisance  affecting  his 
homestead  and  the  health  and  comfort  of  his  family,  is  not 
limited  to  the  damage  sustained  by  reason  of  the  deprecia- 
tion of  the  rental  value  of  the  property,  but  is  entitled  to 
recover  for  the  inconvenience  and  discomfort  suffered  and 
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the  depreciation  of  the  comfortable  enjoyment  of  the  prop- 
erty by  himself  and  family.  Sutherland  on  Damages, 
§1051,  citing  this  case  in  the  foot-note  substantially  adopts 
the  language  of  the  court.  The  following  from  the  same 
section,  we  deem  pertinent:  "A  plaintiff  suffering  from  a 
nuisance  by  water  flooding  the  ground  about  his  house, 
destroying  his  shrubbery  and  garden  and  injuring  the  health 
of  his  family,  may  not  only  recover  for  the  injury  to  the 
house  and  lot,  but  he  may  prove  physicians'  bills,  loss  of  time 
of  his  family  on  account  of  sickness  caused  by  stagnant 
water,  not  as  constituents  of  the  measure  of  damages,  but  for 
the  purpose  of  showing  the  extent  to  which  the  value  of 
the  .property  has  been  lessened  by  reason  of  the  acts  com- 
plained of." 

Firiley  v.  Herslieyy  41  Iowa  389,  was  an  action  to  recover 
damages  sustained  by  plaintiff  on  accoimt  of  defendant's 
wrongfully  filling  up  a  slough  or  arm  of  the  Mississippi 
river,  upon  which  a  slaughter  and  packing-house  owned  by 
the  plaintiff  was  situated.  The  court  announced  the  law  as 
to  the  rights  of  riparian  owners.  Held  that  one  injured  by 
a  pond  of  water  did  not  have  the  right  to  fill  up  the  bed  of 
the  water,  but  might  remove  the  cause  rendering  the  water 
offensive,  or  restrain  the  parties  whose  acts  produced  the 
result  and  that  the  measure  of  damages  sustained  by  riparian 
owners  by  the  unlawful  filling  up  of  a  pond  is  the  deprecia- 
tion thereby  occasioned  in  the  value  of  the  property,  and 
both  the  effect  from  its  present  use  and  upon  its  permanent 
value  should  be  considered. 

For  the  reason,  as  stated  by  Sedgwick  on  Damages,  §92, 
that  where  injury  is  caused  by  a  trespass  on  the  plaintiff's 
land,  since  the  defendant  cannot  remedy  the  wrong  without 
another  trespass,  the  injury  is  not  continuing,  but  inflicted 
once  for  all  and  full  compensation  is  recovered  by  one 
action.  The  opinion  in  the  case  of  ^Vells  v.  New  Haven,  etc., 
Co,,^  151  Mass.  46,  23  X.  E.  724,  holds  that  the  construction 
of  a  culvert  across  a  water  course  is  a  continuing  nuisance; 


NOVEMBER  TERM,  1899— Vol.  23.  683 

Cleveland,  etc.,  R.  Co.  v.  King, 

that  successive  actions  may  be  maintained,  and  that  an 
action  is  not  barred  by  the  six  years  limitation,  the  court 
evidently  lioldilig  that  the  injury  was  temporary. 

The  case  of  TexaSj  etc.,  R.  Co.  v.  Marshall,  136  U.  S. 
393,  is  cited  by  counsel  for  appellee  as  illustrating  the  mean- 
ing of  the  word  "permanent."  The  action  grew  out  of  the 
removal  of  the  railway  shops  that  had  been  located  under 
a  contract.  It  was  held  that  the  word  "permanent"  in  the 
contract  should  be  construed  with  reference  to  the  subject- 
matter  of  the  contract,  and  that  under  the  authorities  of  the 
case,  the  contract  for  the  permanent  location  of  the  shops 
had  been  complied  with  by  the  establishment  of  the  ter- 
minus and  the  offices  and  shops  of  the  company  contracted 
for  with  no  intention  at  the  time  of  removing  or  abandon- 
ing them. 

In  Oivens  v.  Van  Studdiford,  4  Mo.  App.  498,  an  action 
for  damages  for  keeping  a  bawdy  house  on  premises  adjoin- 
ing the  plaintiffs,  because  of  which  plaintiff  claimed  that  his 
house  was  vacated  by  his  tenants  and  the  property  depreci- 
ated in  value.  The  court  held  that  the  measure  of  damages 
was  the  difference  in  the  selling  value  of  the  property  and 
the  loss  of  the  rent  occasioned  by  the  nuisance.  TVe  are  of 
the  opinion  that  this  decision  can  not  be  reconciled  with 
the  general  rule.  It  will  not  be  presumed  that  a  brothel 
which  may  be  abated  will  be  continued. 

We  think  it  may  be  fairly  said  from  the  consideration  of 
the  cases  referred  to,  and  from  many  others  that  might  be 
cited,  that  where  damages  have  been  allowed  for  prospective 
injury  that  the  cause,  the  nuisance,  was  deemed  to  be  per- 
manent in  its  nature,  although  courts  have  differed  as  to 
what  was  permanent  or  temporary,  injury.  It  is  said  in 
Sutherland  on  Damages,  supra,  §2280:  "The  oAvner  of  the 
freehold  may  undoubtedly  recover  for  an  injury  which 
permanently  affects  or  depreciates  his  property.  *  *  * 
The  damages  for  use  must  not  represent  the  damages  for 
the  permanent  injury."    So  damages  for  the  injury  to  real 
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property,  amounting  to  waste  or  the  destruction  of  portions 
of  it  necessary  to  its'  convenient  use  may  be  recovered  in  ad- 
dition to  compensation  for  depreciation  in  rental  value. 
Sedgwick  on  Damages,  at  §91,  says:  "As  stated  above,  a 
wrongful  act  may  create  a  nuisance  which  will  continue  and 
each  moment  of  its  continuance  will  be  a  new  tort.  If  in  such 
case  action  is  brought,  compensation  can  be  had  only  for  loss 
caused  before  bringing  the  action.  Thus  in  an  action  for 
flowing  land  or  in  polluting  a  water  course,  compensation  can 
be  had  only  for  loss  accruing  before  the  date  of  the  writ." 
At  §95,  the  same  author  states  the  rule  as  follows:  "If  the 
injury  is  caused  by  erecting  a  structure  or  making  a  use  of 
land  which  the  defendant  has  the  right  to  continue,  the 
injury  is  regarded  as  committed  once  for  all  and  action  must 
be  brought  to  recover  the  entire  damages,  past  and  future.^' 
The  author  gives  illustrations  of  nuisances  caused  by  the 
construction  of  railroads,  the  enlargement  of  water-ways, 
construction  of  sewers  and  culverts;  illustrations  which 
might  be  added  to  by  several  cases  hereinbefore  cited. 

Counsel  for  appellee  call  attention  to  the  fact  that  there 
is  evidence  that  the  well  on  appellee's  premises  was  ren- 
dered unfit  for  use,  and  that  this  was  a  specific  physical 
injury  and  damage  to  the  property  that  is  lasting  and  per- 
manent. As  already  said,  there  may  be  a  recovery  for  a 
specific  injury  to  property.  Depreciation  in  value  is  only  an 
element  •  of  damage  where  the  nuisance  is  permanent. 
There  may  be  a  recovery  for  a  specific  injury  to  property,  a 
recovery  suflicient  to  reimburse  the  owner  for  the  expense  of 
repairing  the  particular  injury  done,  but  where  the  cause 
of  the  injury  can  be  abated,  there  can  be  no  recovery  for  a 
depreciation  in  the  value  of  the  property.  If  the  contamina- 
tion of  the  well  can  be  considered,  as  claimed  by  appellee,  la 
direct  physical  injury  to  the  property,  under  the  City  of 
South  Bend  v.  PaxoUy  67  Ind.  228,  a  case  upon  which 
appellee  strongly  relies,  there  should  be  some  evidence  of 
the  value  of  the  well.    In  the  absence  of  such  evidence  the 
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amount  of  the  verdict  would  seem  excessive.  In  the  case 
last  mentioned,  the  court  decided  that  where  by  reason  of 
the  wrongful  construction  of  a  culvert  across  a  natural 
water  course  water  is  thrown  upon  the  property  of  another, 
and  the  property  physically  injured  (as  was  true  in  that 
case),  there  may  be  a  recovery  for  the  actual  physical  injury 
and  in  addition  a  recovery  for  the  time  for  which  the  owner 
has  been  actually  deprived  of  the  use  of  the  property.  But 
in  the  case  at  bar,  the  question  is,  can  appellee  recover  for  a 
permanent  injury  to  her  property  where  it  is  not  proved  that 
the  nuisance  was  permanent?  Appellee  quotes  from  Suther^ 
land  on  Damages,  §1042,  as  follows :  "If  the  injury  to  real 
estate  is  in  the  nature  of  waste,  as  where  a  f  actorv  is  demol- 
ished,  trees  destroyed,  fences  broken  down,  there  is  no  legal 
obligation  or  duty  resting  upon  the  wrong-doer  to  abate  the 
wrong  or  repair  the  mischief.  He  is  liable  only  for  damages; 
only  one  action  can  be  maintained  and  he  is  liable  in  that 
for  the  whole  damages,  prospective  as  well  as  retrospective.*' 
The  case  described  is  not  the  one  before  us.  Apart  from  the 
injury  to  the  well,  there  is  no  evidence  of  physical  injury 
to  appellee's  premises,  and  there  is  certainly  no  evidence  to 
warrant,  on  that  account,  the  damages  assessed.  It  must 
be  presumed  that  the  pond  could  be  drained  and  that  appel- 
lant would  discontinue  the  depositing  of  the  offensive  sub- 
stances complained  of.  The  witnesses  differed  in  their  opin- 
ions as  to  the  length  of  time  it  would  take  for  the  poison  to 
be  absorbed,  ranging  from  months  to  a  year  or  more;  all 
were  indefinite.  From  this  testimony  counsel  for  appellee 
.  argue  that  the  nuisance  is  permanent.  They  insist  that  the 
word  permanent  in  this  connection  does  not  necessarily 
mean  forever,  or  that  the  nuisance  should  be  perpetual. 
While  this  is  true,  the  word  always  conveys  the  idea  of  "a 
continuance  in  the  same  state."  The  nuisance  in  question 
does  not  answer  this  definition,  because  it  must  be  presumed 
that  the  pond  can  be  drained  and  that  appellant  will  not 
continue  its  perpetration  of  a  wrong.    Whether  the  well  be 
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regarded  as  a  constituent  part  of  the  rental  valne-  of  the 
premises  and  no  more,  or  whether  the  pollution  of  its  water 
be  deemed  a  physical  injury  to  the  premises^  there  could  not 
in  either  event  be  a  recovery  except  for  injury  done  up  to 
date  of  the  action.  The  rental  value  of  the  premises  prior  to 
the  nuisance  was  shown  to  be  $7  a  month;  during  its  con- 
tinuance, $2  a  month;  the  time  of  continuance  twelve 
months;  making  the  depreciation  in  the  rental  value  $60. 
The  value  of  the  well  is  not  shown.  We  conclude  that  the 
amount  of  the  judgment  is  excessive.  The  conclusiom 
reached  rendera  it  unnecessary  to  consider  the  other  ques- 
tions discussed. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
court  to  sustain  appellant's  motion  for  a  new  trial. 


Wittmer  Lumber  Company  v.  Rice  et  al. 

[No.  2,904.    Filed  January  8,  1900.] 

Principal  and  Surety. — Bonds. — Where  a  lumber  company 
a  bond  with  a  contractor  to  secure  the  performance  of  a  contract 
entered  into  by  such  contractor  not  to  permit  any  liens  to  be  filed 
against  the  property  for  material  or  work  done  in  the  construction 
of  the  building,  the  lumber  company  was  not  a  collateral  guarantor, 
but  was  bound  jointly  with  the  principal  as  an  original  promisor. 
pp.  687,  688, 

Same. — Corporations. — Contractor's  Bond, — Ultra  Vires. — Estoppel. 
— Where  a  corporation  signed  a  bond  with  a  contractor  to  secure 
the  performance  of  a  contract  not  to  permit  any  liens  to  be  filed 
against  the  property  for  material  or  work  done  in  the  construction 
of  the  building  in  consideration  of  an  agreement  entered  by  such  con- 
tractor to  purchase  material  from  the  corporation  to  be  used  in  the 
construction  of  the^  building,  the  corporation  cannot  defeat  an 
answer  pleading  the  bond  in  bar  of  an  action  by  it  to  foreclose  a 
lien  on  such  building  for  material  furnished,  on  the  ground  that 
the  contract  of  suretyship  was  tdtra  xnres.     pp.  688-691. 

From  the  Marion  Superior  Court.     Affirmed. 

0.  B.  Jameson  and  F.  A.  JosSy  for  appellant. 
W.  J.  Beckett,  for  appellees. 
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BoBiNSONy  J. — Appellant  sued  Eice,  the  Interstate 
Building  &  Loan  Association,  and  others,  to  foreclose  a 
mechanic's  lien.  The  building  association  answered  that 
appellee  Rice  owned  the  land  upon  which  appellant  seeks 
to  foreclose  a  lien;  that  he  procured  a  loan  from  the  build- 
ing association  to  build  a  house,  and  contracted  with  one 
O'Banion  to  do  the  work,  O'Banion  agreeing  to  give  a  bond 
to  secure  Rice  and  the  association  against  any  mechanic's 
liens  or  claims  for  labor  or  material  furnished;  that  O'Ban- 
ion agreed  with  appellant,  a  mercantile  corporation,  that  he 
would  purchase  the  lumber  and  building  material  from 
appellant,  in  consideration  that  appellant  would  become 
surety  on  the  bond;  that  appellant  became  such  surety  in 
consideration  of  such  purchase  and  the  profits  therefrom 
to  it;  that  O'Banion  purchased  of  it  the  material  and 
thereby  promoted  and  advanced  its  business;  that  this  action 
is  to  foreclose  a  mechanic's  lien  for  the  material  so  pur- 
chased; that  the  bond  was  executed  to  promote  the  interests 
of  appellant;  that  in  the  bond  appellant  and  O'Banion 
agreed  with  Rice  and  the  association  not  to  encumber  the 
real  estate,  nor  pennit  others  to  do  so,  nor  file  liens  or  claims 
iagainst  the  same  for  material  or  work  done,  and  agreed  to 
hold  Rice  and  the  association  free  and  harmless  from  liens 
caused  by  an  act  or  omission  of  O'Banion  or  his  agents; 
that  O'Banion  is  totally  insolvent;  that  the  association  was 
induced  to  accept  the  bond  and  advance  O'Banion  the 
money  by  reason  of  appellant  executing  the  bond  as  surety,  a 
copy  of  which  bond  is  made  an  exhibit. 

Appellant's  counsel  have  argued  only  the  sufficiency  of 
this  paragraph  of  answer,  as  it  presents  the  same  questions 
as  those  presented  by  the  other  assignments  of  error. 

The  answer  is  pleaded  only  in  bar  of  appellant's  action. 
It  pleads  an  estoppel,  does  not  ask  any  affirmative  relief, 
and  can  not  be  considered  a  counterclaim. 

Appellant  executed  the  bond  as  surety,  so  designated  in 
the  body  of  the  bond  and  in  the  signature  to  it.  Appellant's 
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contract  was  not  collateral  to  that  of  the  principal,  but  it 
bound  itself  jointly  with  the  principal  as  an  original  prom- 
isor. The  liability  of  the  obligors  accrued  at  the  same  time 
and  arose  out  of  one  breach  of  the  same  instrument.  "In  a 
strict  collateral  guaranty,  the  guarantor  does  not  undertake 
to  do  what  the  principal  is  bound  to  do,  but  he  undertakes,  in 
the  event  the  principal  fails  to  do  what  he  has  promised,  to 
pay  damages  for  such  failure.  A  guarantor  undertakes  to 
pay  such  damages  as  result  from  the  principal's  default.  A 
"surety  undertakes  to  do  the  particular  thing  if  the  princi- 
pal fails."  Wheeler  v.  Rohrer,  21  Tnd.  App.  477;  Bryant  v. 
Stouty  16  Ind.  App.  380;  Newcomby  etc.^  Co.  v,  Emersony  17 
Tnd.  App.  482;  Lane  v.  Mayer^  15  Ind.  App.  382;  Conduiti 
V.  Ryan,  3  Ind.  App.  1;  Nading  v.  McOregor,  121  Ind,  465, 
6  L.  E.  A.  686. 

It  is  argued  that  the  act  of  the  corporation  in  signing  the 
bond  was  ultra  i^ires.  But  it  is  claimed  by  counsel  for 
appellees  that  even  if  the  act  was  ultra  vires,  the  corporation, 
by  receiving  the  consideration,  is  now  estopped  to  deny  its 
power  to  execute  the  bond.  In  executing  the  bond  appel- 
lant did  not  violate  any  statute  prohibiting  the  act.  All  that 
can  be  claimed  is,  there  was  a  want  of  power  to  do  the  act. 

In  the  absence  of  express  statutory  authority,  or  author- 
ity clearly  implied  from  a  grant  of  power  by  the  State,  a 
corporation  can  not  become  surety  or  guarantor  for  another 
person  for  the  mere  accommodation  of  the  latter.  7  Thomp- 
son Corp.  §8346;  2  Cook  Corp.  §774.  And  in  this  State 
appellant  is  not  authorized  to  become  such  surety  or  guaran- 
tor. But  there  are  exceptions  to  this  general  rule,  and  cir- 
cumstances may  exist  in  which  a  corporation  may  rightfully 
exercise  this  power  in  furtherance  of  its  own  corporate 
purposes. 

It  is  shown  that  appellant  became  surety  on  the  bond  in 
consideration  of  the  profits  it  would  derive  from  the  pur- 
chase of  the  building  material  from  it;  that  the  materials 
were  so  bought,  and  that  they  are  the  same  materials  for 
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whicli  appellant  now  sues;  and  thsrt  the  building  association 
accepted  the  bond  and  advanced  the  money  by  reason  of 
appellant's  executing  the  bond  as  surety. 

The  consideration  thus  moving  to  appellant  was  a  valua- 
ble consideration  and  was  in  furtherance  of  its  own  corpo- 
rate purposes.  It  is  also  shown  that  the  contract,  as  between 
appellant  and  the  building  association,  was  executed.  It 
has  received  the  benefits  accruing  to  it  through  the  accept- 
ance of  the  bond  by  the  association  and  the  making  of  the 
loan  by  the  association,  which  loan  it  was  induced  to  make 
because  of  the  bond.  The  contract  has  been  fully  per- 
formed by  the  building  association.  It  loaned  its  money 
upon  the  strength  of  appellant's  action  in  ,executing  the 
bond,  and  appellant  was  enabled  to  and  did  receive  a  benefit 
by  reason  of  such  action.  It  has  received  the  consideratiotn 
it  agreed  to  accept.  There  were  mutual  agreements  and 
mutual  advantages.  There  is  no  rule  of  law  that  will  permit 
appellant^  under  such  circumstances,  to  say  now  that  it  had 
no  power  to  make  the  contract. 

In  Wheeler^  etc.y  Co.  v.  Everett  Land  Co.j  14  Wash.  680, 
4  Am.  &  Eng.  Corp.  Cases  (K  S.),  185,  45  Pac.  316,  appel- 
lant corporation,  a  lumber  company,  became  surety  on  a 
contractor's  bond  conditioned  that  he  would  erect  a  building 
in  a  specified  manner  and  fiirnish  all  materials.  The  lumber 
company  sued  to  foreclose  a  lien  for  materials  sold  by  it  to 
the  contractor.  There  was  an .  answer  and  counterclaim 
pleading  the  bond  and  claiming  the  lumber  company  was 
liable  for  certain  materials  used  which  the  contractor  had 
failed  to  furnish.  The  bond  was  held  valid  and  a  judgment 
in  damages  was  given  against  the  lumber  company.  In  the 
opinion  the  court  said:  "And  as  appellant  in  consequence 
of  going  upon  the  bond  obtained  direct  and  substantial  bene- 
fits by  reason  of  the  sale  of  a  large  amount  of  material  and 
as  the  bond  was  accepted  and  relied  upon  in  good  faith  by 
the  respondent,  appellant  should  not  be  allowed  to  invoke 
the  doctrine  of  ultra  vires  and  so  escape  liability.    In  con- 
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stniing  the  powers  of  colT)orations  the  tendency  is  toward 
a  more  liberal  interpretation  than  formerly,  and  in  holding 
that  appellant  had  authority  to  execute  this  bond  we  are 
but  following  several  prior  decisions  of  this  court."  See, 
also,  Winterfield  v.  Brewing  Co.,  96  Wis.  239,  71  N.  W. 
101;  Holmes  v.  Willardy  125  N.  Y.  76,  25  N.  E.  1083,  11 
L.  R  A.  170. 

Lucas  V.  Transfer  Co.,  70  Iowa,  541,  30  K  W.  771, 
cited  by  counsel,  was  a  contract  of  suretyship  for  mere 
accommodation.  Likewise,  in  Humboldt  Min.  Co.  v.  Am^r- 
icauy  etc.,  Co.,  62  Fed.  356,  cited  by  counsel,  it  appears  that 
no  consideration  was  paid  to  the  guarantor  corporation. 
That  case  states  the  general  rule,  that  ordinarily  it  is  not 
within  the  power  of  a  trading  corporation  to  guarantee  the 
obligations  of  another,  but  recognizes  the  exception  that 
there  may  be  circumstances  under  which  it  may  be  done. 
Marbury  v.  Land  Co.,  62  Fed.  336. 

While  the  case  at  bar  is  not  altogether  like  the  case  of 
Slate  Board  v.  Citizens  St.  R.  Co.,  47  Ind.  407,  17  Am, 
Rep.  702,  and  Wright  v.  Hughes,  119  Ind.  324,  yet  the 
principle  upon  which  those  cases  rest  should  control  in  this 
case. 

In  State  Board  v.  Citizens  St.  B.  Co.,  supra,  the  railway 
company,  for  the  purpose  of  increasing  its  own  profits,  sub- 
scribed $1,000  as  an  inducement  to  the  board  to  locate  its 
grounds  at  a  particular  place,  which  it  did.  In  a  suit  to 
collect  the  subscription  the  court  said :  "The  street  railway 
company  has  thus  received  the  benefits  and  advantages  of 
the  contract,  but  seeks  to  avoid  paying  the  consideration 
promised,  because  it  had  not  the  legal  power  to  contract  for 
the  benefits  which  it  has  actually  received.  In  our  opinion, 
the  street  railway  company  is  not  at  liberty  to  assume  this 
position.  It  has  received  the  profits  resulting  from  the  com- 
pliance of  the  plaintiflf  with  the  contract.  *  *  *  It 
would  be  unjust  for  the  company  now  to  escape  perform- 
ance of  the  contract  by  which  these  profits  have  been 
realized." 
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In  Wright  v.  Hughes^  supra,  it  is  said:  "The  nile  is  now 
too  thoroughly  established  to  be  longer  open  to  question, 
that  where  a  conti:act  has  been  executed  and  fully  per- 
formed on  the  part  of  the  corporation,  or  of  the  party  with 
whom  it  contracted,  neither  will  be  permitted  to  insist  that 
the  contract  was  not  within  the  power  of  the  corporation.^' 
Citing,  State  Boards  etc.,  v.  Citizens  St.  R.  Co.,  supra; 
Louisville,  etc.^  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am. 
St.  674;  Chicago,  etc.,  R.  Co.  v.  Derkes,  103  Ind.  520; 
Pancoa^t  v.  Travelers  Ins.  Co.,  79  Ind.  172;  Hitchcock  v. 
Galveston,  96  U.  S.  341;  Railway  Co.  v.  McCarthy,  96  U. 
S.  258;  Bradley  v.  Ballard,  65  111.  413;  Memphis,  etc.,  R. 
Co.  V.  Dow,  19  Fed.  388;  Whitney  Arms  Co.  v.  Barlow, 
63  !N".  Y.  62.  See,  also,  Voris  v.  Star  City  Building,  etc., 
Assn.,  20  Ind.  App.  630;  2  Beach  Priv.  Corp.  701;  5 
Thomp.  Corp.,  §6025;  Bedford  Belt  R.  Co.  v.  McDonald,  17 
Ind.  App.  492,  60  Am.  St.  172.  Judgment  affirmed. 


Wolfe,  by  Next  ^Friend,  v.  Peirce,  Receiver. 

[No.  8,146.    Filed  January  4,  1900.] 

RsoxavBRS. — Besignation  Pending  Suit. — Change  of  Parties. — Ap» 
peal, — Railroads. — Where  the  receiver  of  a  railroad  company  re- 
signed pending  a  suit  against  him  as  such  receiver,  and  the  defense 
was  taken  up  by  his  suocessor,  judgment  was  properly  rendered  in 
the  name  of  the  original  receiver,  and  an  appeal  might  be  taken  by 
plaintiff  from  such  judgment  without  change  of  parties  in  the  as- 
signment of  errors,    pp.  69^-597. 

Appeal.  —  Notice.  —  Process, — Railroads. — Receivers. — Corporations. 
— Notice  of  a  vacation  appeal  from  a  judgment  in  an  action  against 
the  receiver  of  a  railroad  company,  appointed  by  the  United  States 
Court,  served  upon  a  freight  and  ticket  agent  of  defendant,  within 
the  State,  constituted  a  sufficient  service  on  the  receiver,  who  re- 
sided outside  the  State,    pp.  698-600, 

From  the  Howard  Superior  Court.     Motion  to  dismiss 
appeal  overruled. 

J.  E.  Moore  and  Freeman  Cooper,  for  appellant. 
C.   G.  Guenther,  Braden  Clark,   C.  Brown  and   C.  A. 
Schmettau,  for  appellee. 
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Black,  J. — The  appellant  sued  the  appellee,  receiver  of 
the  Toledo,  St.  Louis  and  Kansas  City  Eailroad,  by  appoint- 
ment, as  alleged  in  the  complaint,  of  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana.  There  was 
final  judgment  in  favor  of  the  defendant,  from  which  the 
plaintiff  appeals. 

The  appellee  and  Samuel  Hunt,  as  receiver  of  the  Toledo, 
St.  Louis  and  Kansas  City  Kailroad,  enter  special  appear- 
ance, and  move  to  set  aside  the  submission,  and  to  set  aside 
the  service  of  notice  of  appeal,  and  to  dismiss  the  appeal, 
upon  the  following  grounds:  **(!)  That  said  suit  and  judg- 
ment appealed  from  are  against  Kobert  B.  F.  Peirce,  and 
that,  prior  to  the  filing  of  said  appeal  in  this  court,  the  said 
Robert  B.  F.  Peirce,  the  appellee,  died.  (2)  That  said 
Samuel  Hunt  has  not  been  substituted,  either  prior  to  or 
since  this  appeal,  as  a  party  to  this  suit.  (3)  That  the 
notice  of  appeal  herein  commands  the  sheriff  to  notify  Rob- 
ert B.  F.  Peirce,  receiver  for  the  Toledo,  St.  Louis  and 
Kansas  City  Railroad,  and  the  sheriff  in  his  return  attached 
thereto  states  that  he  has  not  served  the  said  Robert  H.  F. 
Peirce.  (4)  That  the  return  of  the' sheriff  attached  to  the 
notice  of  appeal  herein  affirmatively  shows  that  no  notice 
of  said  appeal  has  been  served  upon  the  appellee,  Robert 
B.  F.  Peirce.  (5)  That  there  is  not  now,  nor  was  there  at 
the  time  the  assignment  of  errors  was  filed  in  this  court,  any 
such  person  living  as  Robert  B.  F.  Peirce,  receiver  for  the 
Toledo,  St.  Louis  and  Kansas  City  Railroad,  who  is  named 
as  appellee  in  the  assignment  of  errors  herein,  as  shown  by 
the  proof  on  file.  (6)  That  the  assignment  of  errors  is 
defective,  in  this,  to  wit:  That  Robert  B.  F.  Peirce,  re- 
ceiver, etc.,  is  named  as  appellee  in  the  assignment  of  errors, 
whereas  said  Robert  B.  F.  Peirce  was  dead  before  the  tran- 
script and  assignment  of  errors  were  filed  in  this  court,  as 
shown  by  the  proof  on  file.  And  the  appellee  and  said  Hunt 
file  herewith  in  support  of  said  motion  the  affidavit  of 
Braden  Clark,  which  affidavit  is  marked  Exhibit  A  and 
made  part  hereof." 
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The  affidavit  to  which  reference  is  thus  made  is  to  the 
effect  that  at  the  time  of  the  filing  of  the  assignment  of 
errors,  May  17,  1899,  said  Itobert  B.  F.  .Peirce  was  dead. 
To  this  motion  the  appellant  has  responded  by  filing  in  this 
court  a  verified  answer,  which  with  its  exhibits  shows,  in 
substance,  that  on  the  16th  of  November,  1898,  Robert  B. 
F.  Peirce,  then  the  receiver  of  said  railroad,  filed  his  resig- 
nation as  such  receiver  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  the  western  division  of  the 
northern  district  of  the  state  of  Ohio,  at  the  city  of  Toledo, 
Ohio,  being  the  office  of  the  clerk  of  the  court  entertaining 
and  having  jurisdiction  of  said  Peirce  as  such  receiver;  that 
on  the  23rd  of  November,  1898,  said  court  accepted  said 
resignation,  to  take  effect  December  1,  1898,  and  said 
court  on  said  23rd  of  November,  1898,  appointed  as  the 
successor  of  said  Peirce  in  said  receivership  Samuel  Hunt,  a 
citizen  of  the  state  of  Ohio,  and  conferred  upon  him  from 
and  after  December  1,  1898,  all  the  powers  theretofore 
exercised  by  said  Peirce,  and  imposed  upon  said  successor  all 
the  obligations  and  duties  theretofore  imposed  on  said 
Peirce,  etc.;  that  on  December  1,  1898,  said  Hunt  duly 
qualified  and  entered  upon  his  duties  as  receiver  under  said 
appointment  and  took  full  and  complete  control  of  all  the 
property  of  said  railroad,  and  has  since  that  time  continued 
to  act  and  is  now  acting  as  such  receiver;  that  said  resigna- 
tion, or  a  copy  thereof,  together  with  the  said  appointment 
of  said  Hunt,  was  also  filed  and  recorded  in  the  United  States 
Court  at  Indianapolis,  Indiana,  on  the  25th  of  November, 
1898;  that  said  Peirce  was  living  on  the  1st  of  December, 
1898,  and  thereafter  he  did  not  have  official  connection  with 
said  railroad  as  receiver  or  otheri^nse,  and  that  he  did  not  die 
till  the  5th  of  December,  1898;  that  while  said  Peirce  was 
still  acting  as  such  receiver,  on  the  18th  of  November,  1898, 
the  appellant  filed  his  amended  complaint  in  the  Howard 
Superior  Court,  being  the  complaint  set  out  in  the  record; 
that  afterward,  said  Samuel  Hunt,  the  successor  of  said 

Vol.  23—38 


694       APPELLATE  COURT  OP  INDLAJfA, 


V. 


» 


Wolfe  V.  Peirce,  Reo. 


Peirce,  on  the  25tli  of  April,  1899,  by  his  attorneys, 
one  of  whom  verified  said  motion  to  dismiss  herein, 
appeared  in  said  superior  court  to  said  amended  com- 
plaint and  filed  a  demurrer  thereto,  which  is  set  out  in 
the  record;  that  upon  the  filing  of  the  record  in  this 
cause  in  this  court,  the  clerk  thereof  under  his  hand  and 
seal  issued  a  notice  to  appellee  in  the  usual  form,  which 
notice  was  served  by  L.  W.  Harness,  sheriff  of  Howard 
county,  Indiana,  upon  said  Samuel  Hunt,  the  successor  of 
said  Peirce  as  such  receiver,  by  reading  to  and  within  the 
hearing  of  William  J.  Carroll,  the  freight  and  ticket  agent 
of  the  appellee  at  the  city  of  Kokomo,  Howard  county, 
Indiana;  also  by  leaving  a  true  copy  with  said  Carroll,  A 
copy  of  the  notice  with  the  sheriff's  return  is  set  forth,  and 
shows,  as  does  the  original  notice  with  the  return  on  file  in 
the  office  of  tlie  clerk  of  this  court,  that  the  sheriff,  on  the 
20th  of  May,  1899,  "served  the  within  Samuel  Hunt, 
successor  of  Robert  B.  F.  Peirce  as  receiver  for  the 
Toledo,  St.  Louis  and  Kansas  City  Railroad,  by  reading 
to  and  within  the  hearing  of  William  J.  Carroll,  the  freight 
and  ticket  agent  of  the  appellee  at  the  city  of  Kokomo, 
Howard  county,  Indiana;  also  left  a  true  copy  with  said 
Carroll,  no  president  or  other  high  official  of  said  appellee 
being  in  ray  bailiwick,  and  said  Carroll  being  the  agent  of 
said  company  and  authorized  to  transact  business  for  said 
corporation."  It  is  further  stated  in  the  appellant's  said 
answer  to  said  motion  herein  that  the  interest  which  said 
Peirce  had  as  such  receiver  passed  to  his  successor  by  the 
resignation  of  said  Peirce  and  the  action  of  the  court 
in  appointing  said  Hunt  as  his  successor,  and  that  no  interest 
passed  to  said  successor.  Hunt,  by  the  death  of  said  Peirce; 
that  Hunt,  the  present  receiver,  being  a  non-resident  of  the 
State  of  Indiana,  the  notice  served  upon  said  agent  at 
Kokomo  by  said  sheriff,  as  shown  by  his  return,  was  the 
only  practicable  way  in  which  personal  service  could  be  had 
upon  the  appellee. 
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"We  have  a  statute,  to  which  reference  has  been  made  in 
argument,  by  which  it  is  provided,  that  "in  case  of  the  death 
of  anv  or  all  the  parties  to  a  judgment  before  an  appeal  is 
taken,  an  appeal  may  be  taken  by,  and  notice  of  an  appeal 
served  upon,  the  persons  in  whose  favor  and  against  whom 
the  action  might  have  been  revived,  if  death  had  occurred 
before  judgment."     §648  Burns  1894,  §636  Homer  1897: 

It  is  true  that  the  action  was  brought  against  Peirce, 
receiver,  etc.,  and  the  judgment  was  rendered  in  favor  of 
the  defendant  by  that  name,  and  said  Peirce  died  before  the 
appeal  to  this  court  was  commenced,  the  appellee  being 
named  in  the  assignment  of  errors  as  was  the  defendant 
below.  It  appears,  however,  that  Mr.  Peirce  died,  not 
since,  but  before  the  rendition  of  the  judgment  in  the  court 
below. 

Another  section  of  our  code,  relating  to  proceedings  in  the 
trial  court,  §272  Burns  1894,  §271  Homer  1897,  provides, 
that  "no  action  shall  abate  by  the  death  or  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause 
of  action  survive  or  continue.  In  case  of  the  death  or  dis- 
ability of  a  party,  the  court,  on  motion  or  supplemental 
complaint  at  any  time  within  one  year,  or  on  supple- 
mental complaint  afterward,  may  allow  the  action  to  be 
continued  by  or  against  his  representative  or  successor  in 
interest.  In  case  of  any  other  transfer  of  interest,  the  action 
shall  be  continued  in  the  name  of  the  original  party;  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made  to 
be  substituted  in  tlie  action." 

The  action  was  not  one  against  Mr.  Peirce  as  an  indi- 
vidual, but  was  one  against  him  in  his  capacity  of  receiver 
of  the  corporation;  and  there  could  not  have  been  any 
recovery  against  him  personally;  and  whatever  interest  he 
had  in  the  action,  it  was  not  ended  by  his  death,  but  it  had 
wholly  terminated  before  his  death  by  his  resignation,  and 
the  appointment  and  qualification  of  his  successor  in  the 
receivership,   in  whom  thereafter   continued  the   interest 
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which  once  was  in  Mr.  Peirce.  It  was  not  necessary  to 
change  the  names  of  the  parties  to  the  action  pending  in  the 
court  below,  but  it  was  proper  for  the  case,  to  proceed  as  it 
did,  the  defense  being  taken  up  by  the  receiver  who  suc- 
ceeded Mr.  Peirce. 

When  a  change  of  interest  has  occurred  before  judgment, 
and  it  is  proper  to  render  the  judgment  without  a  change  of 
name  of  an  original  party,  the  appeal  from  such  judgment 
mav  be  taken  and  prosecuted  without  such  a  change  in  the 
naming  of  the  parties  in  the  assignment  of  errors. 

In  Hasselman  v.  Japanese  Development  Co.y  2  Ind.  App. 
180,  the  action  had  been  commenced  in  the  name  of  the 
appellee  as  plaintiff  against  the  appellant  as  defendant 
After  the  commencement  of  the  action  a  receiver  for  the 
appellee  Was  appointed,  and  the  receiver  sold  and  assigned 
the  claim  sued  on  to  one  Isaac  D.  Fletcher,  who  owned  it  at 
the  time  of  the  trial;  yet  there  was  no  change  in  the  names 
of  the  parties  either  in  the  trial  court  or  in  this  court, 
wherein  the  judgment  was  reversed. 

Though  in  the  case  before  us,  the  receiver  being  one 
appointed  by  the  circuit  court  of  the  United  States,  leave 
of  court  to  sue  the  receiver  was  not  necessary,  and  there 
might  have  been  a  substitution  of  the  name  of  the  new 
receiver,  yet  it  was  not  necessary  to  make  such  change  in 
the  name  of  the  defendant  in  the  court  below,  orj  as  we 
think,  at  any  subsequent  stage  of  the  case. 

In  commenting  upon  the  statute  (24  IT.  S.  Stat,  at  Large, 
654,  25  i:^.  S.  Stat,  at  Large  431),  providing  (§3)  that 
every  receiver  or  manager  of  any  property  appointed  by  any 
court  of  the  Fnited  States  may  be  sued  in  respect  of  "any 
act  or  transaction  of  his  in  carrying  on  the  business  connected 
with  such  property,  without  previous  leave  of  the  court  in 
which  such  receiver  or  manager  was  appointed,"  etc.,  it  is 
said  in  Thompson  on  Corp.  §7133:  "It  was  not  intended, 
by  the  use  of  the  word  'his,'  to  limit  the  right  to  sue  without 
lejive  of  the  court  to  cases  where  the    cause    of    action 
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arises  from  the  conduct  of  the  receiver  himself  or  his  agents. 
On  the  contrary,  with  respect  to  his  liability,  the  receiver 
stands  substantially  in  the  place  of  the  corporation;  and  he 
is  therefore  suable,  under  the  statute,  without  leave  of  the 
court,  upon  a  cause  of  action  arising  from  the  theoretical  tort 
of  his  predecessor  in  the  office.^' 

In  McNuUa  v.  Lochridge^  141  U.  S.  327,  it  is  said:  "If 
actions  were  brought  against  the  receivership  generally  or 
against  the  corporation  by  name,  'in  the  hands  of,  or  *in  the 
possession  of,'  a  receiver  without  stating  the  name  of  the 
individual,  it  would  more  accurately  represent  the  character 
or  status  of  the  defendant.  So  long  as  the  property  of  the 
corporation  remains  in  the  custody  of  the  court  and  is 
administered  through  the  agency  of  a  receiver,  such  receiv- 
ership is  continuous  and  uninterrupted  until  the  court  relin- 
quishes its  hold  upon  the  property,  though  its  personnel  may 
be  subject  to  repeated  changes.  Actions  against  the  receiver 
are  in  law  actions  against  the  receivership,  or  the  funds  in 
the  hands  of  the  receiver,  and  his  contracts,  misfeasances, 
negligences  and  liabilities  are  official  and  not  personal,  and 
judgments  against  him  as  receiver  are  payable  only  from  the 
funds  in  his  hands." 

It  is  not  necessary  for  us  to  decide  whether  or  not  there 
would  be  necessity  for  a  change  in  the  name  of  the  defend- 
ant below  if  the  original  receiver,  Mr.  Peirce,  had  died 
before  judgment  and  while  still  holding  the  receivership, 
or  whether  or  not  it  would  have  been  necessary  to  name  the 
appellee  diflFerently  in  the  assignment  of  errors  if  Mr. 
Peirce,  still  in  the  receivership,  had  died  after  the  rendi- 
tion of  the  judgment  below. 

Upon  the  state  of  facts  shown  under  the  motion  now 
being  considered,  there  was  no  impropriety  in  the  naming 
of  the  appellee  in  the  assignment  of  errors.  Indeed,  con- 
struing the  statement  of  reasons  in  the  motion  with  proper 
strictness,  it  could  not  be  held,  even  without  any  counter 
showing,  that  there  is  any  defect  in  the  assignment  of  errors. 
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It  is  required  by  rule  thirty-five  of  this  court,  that  where 
a  cause  appealed  in  vacation  has  been  on  the  docket  ninety 
days  or  more,  and  there  is  no  appearance  by  the  appellee, 
and  no  steps  have  been  taken  to  bring  him  into  court;  or 
where  a  notice  has  been  issued  and  proves  ineffectual  for 
any  cause,  and  no  steps  are  taken  for  more  than  ninety  days 
after  the  issuance  of  such  ineffectual  notice  to  bring  the 
appellee  into  court,  the  clerk  shall  enter  an  order  dismissing 
the  appeal. 

The  statute  provides  that  the  notice  of  a  vacation  appeal 
to  be  issued  by  the  clerk  of  this  court  shall  be  "to  the 
appellee."  §640  R.  S.  1881,  §652  Bums  1894.  Dougherty 
V.  lirovmy  21  Ind.  App.  115. 

It  is  proper  for  us  to  consider  whether  or  not  the  service 
of  notice,  of  this  vacation  appeal  shown  by  the  sheriff's 
return  is  sufficient.  The  receiver,  Mr.  Hunt,  is  shown  to  be 
a  resident  of  the  state  of  Ohio,  and  if  notice  can  not  be 
served  upon  him  as  receiver  by  serving  his  agent,  as  was 
done  in  this  case,  but  only  constructive  notice  can  be  given 
to  the  receiver,  it  would  result  that  without  the  obtaining  of 
personal  service  upon  him  individually  in  this  State  no  per- 
sonal judgment  against  him  as  receiver  could  be  obtained  in 
this  State,  wherein  through  his  agents  he  is  operating  a  rail- 
road, in  an  action,  such  as  the  one  at  bar,  wherein  the  alleged 
cause  of  action  is  a  personal  injury  to  the  plaintiff  suffered 
through  alleged  fault  of  a  servant  of  the  receiver  while 
assisting  in  the  operation  of  a  train  upon  said  railroad.  Our 
st^te,  §318  Bums  1894,  §316  Homer  1897,  provides,  that 
^'tne  process  against  either  a  domestic  or  foreign  corporation 
may  be  served  on  the  president,  presiding  officer,  chairman 
of  the  board  of  trustees,  or  other  chief  officer  (or  if  its  chief 
officer  is  not  found  in  the  county,  then  upon  its  cashier, 
treasurer,  director,  secretary,  clerk,  general  or  special 
agent).  *  *  *  If  none  of  the  aforesaid  officers  can  be 
found,  then  upon  any  person  authorized  to  transact  business 
in  the  name  of  such  corporation,"  etc 
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The  service  made  by  the  sheriff  of  the  notice  of  appeal 
was  such  as  would  be  good  service  of  a  summons  in  an  action 
against  a  corporation,  or  would  be  good  service  of  notice  of 
an  appeal  if  the  appellee  were  a  corporation.  The  act  of 
Congress  referred  to  above  provides  (§2)  that  whenever,  in 
any  cause  pending  in  any  court  of  the  United  States,  there 
shall  be  a  receiver  or  manager  in  possession  of  any  property, 
such  receiver  or  manager  shall  manage  and  operate  such 
property  according  to  the  requirements  of  the  valid  laws  of 
the  state  in  which  such  property  shall  be  situated,  "in  the 
same  manner  the  owner  or  possessor  thereof  would  be  botmd 
to  do  if  in  possession  thereof." 

In  Central  Trust  Co.  v.  St.  Lauis^  etcj  R.  Co.y  40  Fed. 
426,  it  was  held  that  in  an  action  in  a  state  court  against  a 
receiver  of  a  railroad  company  appointed  by  a  court  of  the 
United  States,  who  resided  outside  the  state,  where  by  the 
statutes  of  the  state  service  on  the  clerk  or  agent  of  any 
station  of  a  railroad  company  was  good  service  on  the  com- 
pany, service  on  a  station  agent  ought  to  be  good  service  on 
the  receiver,  and  that  under  said  act  of  Congress  and  the 
statutes  of  that  state  it  probably  was  good  service  on  the 
receiver;  and,  to  remove  all  doubt,  an  order  to  that  effect 
was  made  by  the  court  t)f  the  United  States. 

In  Eddy  v.  Lafayettey  49  Fed.  807,  the  court  expressed 
the  opinion  that  said  act  of  Congress  was  intended  to  place 
receivers  on  the  same  plane  with  railway  companies,  both  as 
respects  their  liability  to  be  sued  for  acts  done  while  oper- 
ating a  railroad  and  as  respects  the  mode  of  obtaining 
service. 

In  Proctor  v.  Missouri^  etc.j  R.  Co.y  42  Mo.  App.  124, 
it  was  held  that  under  said  statute  of  the  United  States, 
where  service  was  had  in  such  a  way  that  it  would  have  been 
good  against  the  corporation  before  the  business  and  prop- 
erty thereof  were  placed  in  the  hands  of  the  receiver 
appointed  by  a  court  of  the  United  States,  it  was  sufficient 
service  on  the  receiver;  and  therefore  service  on  a  station 
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agent  was  good  as  against  the  receiver;  and  that  though  the 
sheriff  may  have  understood  that  he  was  commanded  to 
serve  the  corporation  and  that  he  had  made  service  on  tlie 
corporation,  such  understanding  of  the  sheriff  was  imma- 
terial, since,  in  fact,  he  served  the  agent  of  the  receiver. 
See  Cook  on  Corp.,  §871,  and  notes;  Thompson  on  Rec, 
§§3132,  8045;  Beach  on  Rec,  §886;  Smith  on  Rec.,  §286, 
and  notes. 

The  merits  of  the  cause  are  not  now  before  us  for  deci* 
sioTt.  The  motion  to  set  aside  the  submission  and  the  86rv« 
ice  of  notice  of  appeal  and  to  dismiss  the  appeal  is  over- 
ruled. 


Murray  et  al.  v.  Cazibr. 

[No.  2,798.     Filed  April  W,  1899.     Rehearing  denied  Jan.  6, 1900.] 

Husband  and  Wins. — Lease. — Presumption. — ^Where  a  wife  joins 
with  her  husband  in  a  lease,  it  wiU  be  presumed,  in  the  absence  of 
a  spebial  agreement  to  the  contrary,  that  the  inducement  for  the 
release  of  her  inchoate  interest,  as  to  the  grantee,  was  the  consider- 
ation paid  to  her  husband,    p.  601, 

Landlord  and  Tenant.— i2m^<.— Decent.— Rents  coming  due  after 
the  landloid's  death  go  to  the  heir  as  an  incident  of  the  reTeraion. 
p.  60S. 

Same. — Lease. — Rents  Accruing  After  Lessor's  Death, — A  proTision  in 
a  lease  by  a  husband,  that  rents  accruing  after  his  death  shall  be 
paid  to  his  widow,  is  invalid,  as  an  attempted  testamentary  devise. 
p.  603. 

Sams. — Lease. — Rights  of  Widow  as  to  Rents  Accruing  After  Hue- 
bancPs  Death, — A  widow,  as  the  survivor  of  her  husband,  cannot 
maintain  an  action  on  a  lease  for  rents  accruing  after  her  husband's 
death,  although  she  may  have  joined  with  her  husband  in  the  exe- 
cution of  the  lease,    p.  6O4,    Black,  J.,  dissenting. 

From  the  Noble  Circuit  Court     Reversed. 

M,  H.  Cazier  and  L.  W.  Welker  for  appellants. 
n.  0.  Zimmerman  and  R.  P.  Barr^  for  appellee. 

ItoBiivsoN,  J. — Appellee's  complaint  shows  these  facts: 
In  1894  Murray  Cazier  was  the  owmer  and  in  possession  of 
certain  described  real  estate;  that  he  and  his  wife,  appellee. 
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executed  a  written  lease  whereby  they  leased  "his  farm  of 
160  acres  of  land"  as  described,  for  three  years  from  April 
1, 1895,  to  one  Besler.  The  lease  was  signed  by  all  three  of 
the  parties,  and  provided  that  certain  rent  shonld  be  paid  by 
Rosier  to  "the  parties  of  the  first  part,"  and  that  in  the  event 
of  Murray  Cazier's  death  during  continuance  of  lease  the 
rent  should  be  paid  to  appellee,  who  was  to  use  it  in  paying 
taxep  on  the  land,  repairing  fences,  in  support  of  herself  and 
family,  and  the  balance  if  any  in  payment  of  debts  if  any 
against  Murray  Cazier;  that  Murray  Cazier  died  in  1897 
leaving  appellee  surviving  him.  She  brings  tbis  suit  for 
rent  accruing  after  his  death. 

Appellants,  who  are  the  heirs  of  Murray  Cazier,  were 
substituted  as  defendants  upon  application,  under  the  stat- 
ute, by  Resler  who  paid  into  court  the  rent  due  and  was  dis- 
charged from  liability. 

A  wife  has  no  interest  in  her  husband's  lands  which  she 
can  convey  by  separate  deed;  but  she  does  have  an  interest 
which  she  can  release  by  joining  with  her  husband,  and  such. 
release  may  be  a  valuable  consideration.  If  she  joins  her 
husband  in  a  deed,  in  the  absence  of  any  special  agreement^ 
it  will  be  presumed  that  the  inducement  for  her  release,  as 
to  the  grantee,  was  the  consideration  paid  to  her  husband, 
and  not  that  she  was  separately  paid  or  promised  anything 
by  the  grantee.  See  Jarboe  v.  Severing  86  Ind.  496;  Warley 
V.  Sipey  111  Ind.  238;  Worth  v.  Pattouy  5  Ind.  App.  272. 

In  the  case  at  bar  appellee  had  only  an  inchoate  interest 
in  the  land  leased  at  the  time  of  the  lease.  Although  an  in- 
terest,it  is  not  a  present  estate.  It  constitutes  no  diminution, 
of  the  husband's  present  estate.  He  had  the  right  to  convey 
the  fee  without  her,  subject  only  to  the  purchaser's  being  do- 
vested  of  one-third  on  certain  contingencies.  Her  joining 
in  the  conveyance  simply  barred  the  contingencies  which 
would  give  her  a  vested  estate.  The  owner  of  the  land,  the 
husband,  had  entire  control  over  the  rents  during  his  life- 
time and  could  direct  their  payment  to  whomsoever  he 
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pleased.  The  fact  that  the  rents  were  to  be  paid  to  the 
husband  and  wife  could  neither  enlarge  nor  diminish 
her  rights  or  interest  in  the  land.  Her  joining  in  the  lease 
affected  only  what  would  become  her's  under  the  statute  or 
bv  will  at  his  death.  See  McCormick  v.  Hunter,  50  Ind. 
186;  Strong  v.  Bragg j  7  Blackf.  62;  May  v.  Fletcher,  40  Ind. 
575;  Thompson  v.  McCorkle,  136  Ind.  484;  Bever  v. 
North,  107  Ind.  544;  Hudson  v.  Evans,  81  Ind.  596. 

Had  there  been  a  note  or  other  obligation,  independent 
of  the  lease,  given  to  secure  the  payment  of  rent,  and  made 
payable  to  the  husband  and  wife,  the  doctrine  of  Abshire  v. 
State,  53  Ind.  64,  might  apply. 

But  the  unaccrued  rents  were  neither  real  estate  nor 
personal  chattels  in  possession.  Appellee's  right  to  what  she 
now  claims  did  not  become  vested  during  her  husband's  life. 
The  rents  had  not  yet  accrued.  They  did  not  become  a  debt 
due  until  after  the  husband's  death.  Nor  can  such  rents  be 
described  as  accounts.    Watson  v.  Penn^  108  Ind.  21. 

A  rent  is  defined  as  "a  right  to  a  certain  profit  issuing 
annually,  or  rather  periodically,  out  of  lands  and  tenements 
corporeal  in  retribution  (reditus)  for  the  land  that  passes." 
2  Minor's  Insts.,  32;  Gilbert  Eents,  9;  1  Th.  Co.  lit.  442; 
Taylor  Landlord  &  Tenant,  §369. 

The  rent  is  not  a  part  of  the  thing  demised,  but  simply 
a  profit  issuing  out  of  it.  This  profit  goes  to  the  owner 
of  the  land.  It  must  be  originally  reserved  to  the  lessor, 
because  it  is  a  return  for  his  land.  As  the  rent  accrued 
he  could  do  as  he  pleased  with  it,  for  it  then  became 
as  any  other  debt  due.  It  is  quite  true  that  rent  may 
be  assigned  by  a  lessor  before  it  becomes  due,  so  as  to  devest 
the  lessor  of  all  right  of  action  for  such  rent.  But  rents  com- 
ing due  after  the  landlord's  death  go  to  the  heir  as  an  inci- 
dent of  the  reversion.  If  the  landlord  was  seized  in  fee,  the 
reversion  passes  to  the  heir  or  devisee,  and  so  the  rent  would 
go  to  the  heir  or  devisee.  Rents  like  those  at  bar  are  in  the 
nature  of  chattels  real,  and  until  they  have  become  due  they 
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are  annexed  to  the  real  estate,  and  are  an  incident  of  the 
reversion.  See  King  v.  Anderson,  20  Ind.  385;  Evans  v. 
Hardy,  76  Ind.  527;  Hankins  v.  Kimball^  57  LwL  42;  Wat- 
son V.  Penn,  108  Ind.  21;  2  Minor's  Insts.,  47;  Gilbert 
Rents  66;  Bacon  Abr.  Rent,  H. 

It  has  been  held  that  a  written  instrument  executed 
by  a  decedent  in  his  lifetime  acknowledging  an  indebted- 
ness for  money  received,  and  containing  a  promise  to  pay 
after  his  death  was  a  contract  in  the  nature  of  a  promissory 
note,  and  not  an  attempted  testamentary  disposition  of  prop- 
erty, and  such  is  the  holding  in  Wolf  v.  Wilsey,  2  Ind.  App. 
549,  cited  by  appellee's  counsel.  But  we  fail  to  see  how 
the  case  at  bar  can  be  controlled  by  the  holding  in  that  case. 
See,  also,  Caviness  v.  Rushton,  101  Ind.  500;  Price  v. 
JoneSy  105  Ind.  543. 

Keeping  in  view  the  nature  of  the  estate  lield,  and  the 
characteristics  of  a  rent,  we  think  it  follows  that  a  dispo 
sition  of  rents  that  are  to  fall  due  after  the  landlord's  death 
must  necessarily  be  testamentary  in  its  character,  and  must 
be  made  with  the  required  statutory  formalities.  See  Ru- 
hottom  V.  Morrow  J  24  Ind.  202,  87  Am.  Dec.  324;  Doe,  etc., 
V.  LaniuSy  3  Ind.  441,  56  Am.  Dec.  518. 

That  part  of  the  lease  directing  the  rents  after  the  hus- 
band's death  to  be  paid  to  appellee  was  simply  an  attempt 
on  bis  part  to  dispose  of  that  much  of  his  estate  after  his 
death.  It  vested  no  present  interest,  but  was  an  attempted 
disposition  to  take  effect  after  death.  It  discloses  the  inten- 
tion of  the  husband  respecting  the  posthumous  destination 
of  that  part  of  his  property.  See  Moore  v.  Stephens y  97 
Ind.  271;  McCarty  v.  Watermany  84  Ind.  550;  Stroup  v. 
Stroupy  140  Ind.  179;  19  Central  Law  Journal  46.  See  also 
Turner  v.  Scotty  51  Pa.  St.  126;  Crocker  v.  Smith,  94  Ala. 
295,  10  South.  258,  16  L.  R.  A.  576;  Wren  v.  Coifey, 
(Texas  Civ.  App.),  26  S.  W.  142.  The  demurrer  to  the 
complaint  should  have  been  sustained.    Judgment  reversed. 

Henley,  J.,  absent 
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On  Petition  for  Reheabing. 

BoBiNSON,  J.' — ^In  the  original  opinion  the  complaint  was 
held  bad.  It  is  now  argued  that  the  complaint  shows  at 
least  that  appellee  was  entitled  to  one-third  of  the  rents  as 
widow  of  Murray  Cazier.  But  the  complaint  does  not  show 
that  appellee  took  any  of  the  real  estate  described  in  the 
lease  upon  her  husband's  death.  It  is  not  stated  whether 
Murray  Cazier  died  testate  or  intestate.  It  does  not  neces- 
sarily follow  that  because  appellee  survived  as  widow  she 
took  any  part  or  all  of  this  particular  real  estate.  She  may 
have  taken  it  all  or  she  may  have  gotten  none  of  it  She 
does  not  show  that  upon  his  death  she  became  the  owner 
of  all  or  of  any  part  of  the  land  leased.  Besides  she  does  not 
sue  as  an  heir  or  as  a  devisee  of  Murray  Cazier;  but  she  sues 
as  the  survivor  named  in  the  lease,  and  seeks  to  enforce  only 
such  rights  as  she  claims  are  hers  under  the  lease.  She  sues 
upon  the  lease.  She  seeks  to  enforce  the  terms  of  the  lease. 
Her  action  is  based  upon  that  theory  and  none  other.  What 
rights  she  may  have  to  rents  as  owner  of  the  land  or  any  part 
of  it  after  her  husband's  death  is  not  presented  by  the  com- 
plaint. The  original  opinion  simply  hold?  that  she  can  not 
maintain  an  action  on  the  lease  as  the  survivor  of  her  hus- 
band. The  answer  pleaded  was  good  against  a  demurrer, 
and  the  demurrer  to  the  answer  should  have  been  overruled. 
But  as  the  complaint,  upon  the  only  theory  it  can  have,  did 
not  state  a  cause  of  action  against  either  the  tenant  or  those 
interpleaded,  the  demurrer  to  it  should  have  been  sustained. 

Petition  overruled. 

Black,  J.,  dissents. 
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Chicago  and  Southeastern  Railway  Company 

V,  Spencer. 

[No.  2,963.    FUed  Januarj  6,  1900.] 

COURT& — Juriadietion  of  Circuit  Court  in  Actiom  in  Tbri.-^Under 
§1366,  as  construed  with  §1S00  Bums  1894,  the  circuit  court  has 
concurrent  jurisdiction  with  justices  of  the  peace  in  actions  in 
tort,  where  the  amount  claimed  is  less  than  $100.    pp.  606,  607. 

'Bh^ADiSQ.—ComplainL'^Railroad.^Stock  KiUeoL-^Aa  allegation  in 
a  complaint  that  defendant,  a  railroad  company,  owned,  used  and 
operated  a  certain  railroad  with  tracks,  etc. ,  in  the  county  of  Boone, 
and  that  plaintiff  was  the  owner  of  a  certain  hog  which,  "at  said 
time  and  place,'*  strayed  on  the  track  of  said  railroad  and  was  killed, 
sufficiently  shows  that  the  hog  was  killed  in  Boone  county.  j>.  609, 

Same. — Complaint  in  Tkoo  Paragraphs. — Jururdietion.— Where  a  com- 
plaint in  two  paragraphs  alleges  two  causes  of  action,  the  fact  that 
the  court  had  jurisdiction  of  one  of  them  will  not  support  a  judg- 
ment upon  both,  where  it  had  no  jurisdiction  of  the  other,  pp.  609, 
610. 

Sam  B.— rConipkim^ — Railroad. — Stock  KiUed. — A  demurrer  to  a  com- 
plaint in  the  circuit  court  against  a  railroad  company  for  $8  dam- 
ages for  the  killing  of  a  hog,  on  the  ground  that  **  the  court  had  no 
jurisdiction  over  the  subject-matter  of  the  action  alleged  in  the 
complaint,"  is  sufficient  to  raise  the  question  of  the  jurisdiction 
of  the  court,    pp.  609-611. 

Same. — Joint  Demurrer. — A  demurrer  to  a  complaint  in  two  para- 
graphs, upon  the  ground  that  '*the  court  had  no  jurisdiction  oyer 
the  cause  of  action  alleged  in  either  paragraph  of  said  complaint,'* 
is  not  objectionable  as  a  joint  demurrer,     pp.  606 ,  61 L 

From  the  Boone  Circuit  Court*    Reversed. 

W.  R.  Crawford  and  U.  C.  Slavery  for  appellant. 
S.  M.  Ralstoriy  for  appellee. 

CoMSTOCK,  J. — The  complaint  in  this  action  is  in  two 
paragraphs.  The  first  is  based  upon  an  alleged  negligence 
of  appellant  in  permitting  the  emission  of  sparks  of  fire  from 
its  locomotive  and  into  a  certain  meadow  of  the  appellee, 
from  which  negligence  a  fire  is  alleged  to  have  resulted  by 
which  the  meadow  and  a  fence  were  destroyed.    The  value 
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of  the  meadow  is  alleged  to  be  $35,  and  of  the  fence  $40. 
Judgment  is  demanded  for  $75.  The  second  paragraph  is 
founded  upon  the  statutory  liability  for  the  negligent  killing 
of  stock  by  railroad  companies,  and  charges  the  killing  by 
appellant's  cars  and  locomotive  of  a  certain  hog  of  the  value 
of  $8,  for  which  amount  judgment  is  prayed.  Upon  both 
paragraphs,  appellee  asked  judgment  for  $85.  A  demurrer 
to  each  paragraph  was  filed, upon  the  ground,  (1)  that 
neither  paragraph  states  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  tliat  the  court  had  no  jurisdiction  over  the 
subject  of  the  action  alleged  in  either  paragraph.  The 
demurrer  was  overruled,  and  appellant  answered  in  general 
denial.  A  trial  by  the  court  resulted  in  a  judgment  in  favor 
of  appellee  for  $83. 

The  errors  assigned  are:  Xl)  The  court  had  no  jurisdic- 
tion over  the  subject-matter  of  the  action  in  the  second 
paragraph  of  the  complaint;  (2)  the  court  had  no  jurisdic- 
tion over  the  person  of  the  defendant  in  the  second  para- 
graph of  the  complaint;  (3)  the  court  erred  in  overruling  the 
demurrer  to  the  complaint;  (4)  the  court  erred  in  overrul- 
,  ing  the  demurrer  to  the  second  paragraph  of  the  complaint. 
Counsel  for  appellant  argue  that-  the  demurrer  should 
have  been  sustained  to  the  first  paragraph  of  the  complaint 
on  the  ground  that  the  court  had  no  jurisdiction  over  the 
subject-matter  set  out  in  that  paragraph.  They  argue  that, 
as  the  amoimt  sued  for  is  less  than  $100,  the  circuit  court 
had  no  jurisdiction.  In  support  of  this  position,  §§1366  and 
1500  Bums  1894,  are  cited.  Section  §1366,  supra,  pro- 
vides: "Said  court  shall  have  original  exclusive  jurisdiction 
in  all  cases  at  law  and  in  equity  whatsoever,  and  in  criminal 
eases  and  actions  for  divorce,  except  w^here  exclusive  or  con- 
current jurisdiction  is  or  may  be  conferred  by  law  upon 
justices  of  the  peace."  *  *  *  Section  1500,  supra,  pro- 
vides: "Justices  of  the  peace  shall  have  jurisdiction  to  try 
and  determine  suits  founded  on  contracts  or  tort,  where  the 
debt  or  damage  claimed  or  the  value  of  the  property  sought 
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to  be  recovered  does  not  exceed  one  hundred  dollars^  and 
concurrent  jurisdiction  to  the  amount  of  two  hundred  dol- 
lars, but  the  defendant  may  confess  judgment  for  any  sum 
not  exceeding  three  hundred  dollars.  No  justice  shall  have 
jurisdiction  in  any  action  of  slander,  for  malicious  prosecu- 
tions, or  breach  of  marriage  contract,  nor  in  any  action 
wherein  the  title  to  lands  shall  come  in  question,  or  the 
justice  be  related  by  blood  or  marriage  to  either  party." 

It  is  claimed  that  §1500,  supra,'  gives  to  justices  of  the 
peace  exclusive  original  jurisdiction  in  cases  arising  on  con- 
tract or  tort  where  the  amount  involved  is  $100  or  less, 
and  jurisdiction  concurrent  with  the  circuit  court  to  the 
amount  of  $200,  and  $300  when  the  defendant  will  confess 
a  judgment  not  exceeding  that  amount;  that  the  exception 
made  in  §1366,  supra,  "except*  where  exclusive  or  concur^ 
rent  jurisdiction  is  or  may  be  conferred  by  law  upon  jus- 
tices of  the  peace'^  contemplates  that  justices  of  the  peace 
shall  have  exclusive  original  jurisdiction  in  certain  cases. 
Counsel  admit  that  §1500,  supra,  considered  alone,  may 
seem  ambiguous,  but  when  read  in  connection  with  §1366 
its  meaning  becomes  obvious. 

Upon  the  interpretation  of  §1500,  the  Supreme  Court, 
in  Leathers  v.  Hogan,  17  Ind.  242,  said:  "The  section  of 
the  statute  above  quoted,  then,  means  the  same  as  though 
it  read  thus,  on  the  point  of  jurisdiction:  Justices  of  the 
peace  shall  have  original  jurisdiction  in  actions  of  contract 
and  tort,  to  the  amount  of  one  hundred  dollars.  Justices  of 
the  peace  shall  have  original  jurisdiction  in  such  actions  to 
the  amount  of  two  hundred  dollars.  Justices  of  the  peace 
shall  have  jurisdiction  to  enter  judgments  by  confession  to 
the  amount  of  three  hundred  dollars.  The  first  clause  in 
the  section,  giving  jurisdiction  to  the  extent  of  one  hun- 
dred dollars,  is  surplusage,  because  the  greater  jurisdiction 
conferred  bv  the  second  clause  includes  the  less;  but  sur^ 
plusage,  though  it  may  produce  obscurity  and  confusion, 
does  not,  of  itself,  absolutely  vitiate.    It  may,  it  is  true,  in 
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some  cases,  produce  so  great  a  degree  of  uncertainty  as  to 
render  an  act  void  for  that  cause.    This  is  not  such  a  case." 

In  Harrell  v.  Hammond^s  Adm.j  25  Ind,  104,  the  court 
in  construing  the  same  section,  said:  "The  act  of  Majx^h 
11,  1861,  governing  this  ckse,  provides  that  'justices  of  the 
peace  shall  have  jurisdiction  to  try  and  determine  suits 
founded  on  contract  or  tort,  when  the  debt  or  damage 
claimed,  or  the  value  of  the  property  sought  to  be  recovered, 
does  not  exceed  $100,  and  concurrent  jurisdiction  to  the 
amount  of  $200,  but  the  defendant  may  confess  judgment 
for  any  sum  not  exceding  $300.'  This  is  by  no  means  a  stat^ 
ute  free  from  ambiguity.  It  does  not  give  the  justice 
exclusive  jurisdiction  in  any  sum,  and  yet  it  confers  con- 
current jurisdiction  in  any  amount  greater  than  that  con- 
ferred in  the  provision  for  the  general  jurisdiction. .  Leathers 
V.  Hogarij  17  Ind.  242,  was  a  suit  commenced  before  a  jus- 
tice, after  this  act  went  into  force,  the  damages  claimed 
being  $200.  On  appeal  to  the  common  pleas,  the  cause 
was  dismissed  for  want  of  jurisdiction.  It  was  held  that  the 
dismissal  was  error,  and  that  the  justice  had  jurisdiction  of 
the  cause.    We  shall  not  disturb  that  ruling.'' 

In  Orubaugh  v.  JoneSy  Adm.j  78  Ind.  350,  the  foregoing 
cases  are  cited  and  followed.  The  expressions  of  the  court 
in  Leathers  v.  Hogan,  supra^  and  which  is  followed  in  the 
two  later  cases  cited,  are  pronounced  by  counsel  for  appel- 
lant as  "dirfa."  This  C9urt  is  not  justified  in  adopting  that 
view.  We  must  hold  that  the  court  committed  no  error  in 
overruling  the  demurrer  to  the  first  paragraph  of  the 
complaint. 

Counsel  for  appellant  contend  that  the  demurrer  to  the 
second  paragraph  of  complaint  should  have  been  sustained 
because  it  did  not  state  a  case  over  which  the  Boone  Circuit 
Court  could  exercise  jurisdiction.  The  action  against  rail- 
way companies  for  stock  killing  is,  as  counsel  state,  purely 
statutory,  and  can  only  be  brought  in  the  county  in  which 
the  stock  is  killed  or  injured,  §5313  Burns  1894,  and  the 
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place  of  the  killing  must  be  averred  in  the  complaint. 
Where  this  allegation  is  wanting,  a  demurrer  for  want  of 
jurisdiction  must  be  sustained.  Whitewater  R.  *  Co.^  v. 
Bridgettj  94  Ind.  216;  Croy  v.  Louisville^  etcy  R.  Co.y  97 
Ind.  126;  Lake  Eriey  etc.,  R.  Co.  v.  FisKbacky  5  Ind.  App. 
403. 

The  paragraph  in  question  avers:     "That  on  the  

of  July,  1895,  this  defendant,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Indiana,  owned  and 
operated  a  certain  railroad  known  as  the  Chicago  &  South- 
eastern Railway  Company,  with  tracks,  locomotives,  and 
cars  in  the  county  of  Boone  and  State  of  Indiana.  That 
at  said  date  the  plaintiff  was  the  owner  of  a  certain  hog 
of  the  value  of  $8,  which  hog  at  said  time  and  place 
strayed  on  the  track  of  said  railroad  company  at  a  place 
where  the  defendant  had  failed  and  neglected  to  maintain 
sufficient  fence.'*  Without  considering  it  as  a  model  of 
clear  pleading,  we  are  of  the  opinion  that  it  sufficiently 
shows  that  the  hog  was  killed  in  Boone  county.  Lake  Eriey 
etc,  R.  Co.  V.  Rinker,  16  Ind.  App.  334. 

It  is  also  argued  that  the  demurrer  to  the  second  para- 
graph should  have  been  sustained  for  want  of  jurisdiction, 
"because  the  subject-matter  of  this  paragraph  was  without 
the  jurisdiction  of  a  circuit  court."  The  statute  upon  which 
this  paragraph  is  based  (§5313  Burns  1894)  can  only  be 
enforced,  when  the  value  of  the  stock  killed  or  injured  does 
not  exceed  $50,  before  a  justice  of  the  peace.  Indianap- 
olis, etc.,  R.  Co.  v.  Kercheval,  24  Ind.  139;  Indianapolis, 
etc.,  R.  Co.  V.  Elliott,  20  Ind.  430;  Toledo,  etc.,  R.  Co.  v. 
Tilton,  27  Ind.  VI;  Jeffersonville,  etc.,  R.  Co,  v.  Brevoort, 
30  Ind.  324;  Louisville,  etc.,  R.  Co.  v.  Quade,  101  Ind. 
864.  A  circuit  court  can  only  be  resorted  to  where  the 
value  of  the  stock  injured  or  killed  exceeds  $50;  nor  can 
injuries  inflicted  at  different  times  be  proved  to  give  a  cir- 
cuit court  jurisdiction.  Toledo^  etc.,  R.  Co.  v.  Tilton,  supra; 
Jeffersonville,  etc.,  R.  Co.  v.  Brevoort,  supra. 
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Counsel  for  appellee,  while  conceding  that  the  conrt  did 
not  have  jurisdiction  of  the  subject-matter  of  the  action 
stated  in  the  second  paragraph,  contends,  in  view  of  the 
facts,  that  the  grounds  of  demurrer  are  statutory,  and  that 
the  ground  assigned  is  not  known  to  the  statute,  that  no 
proper  objection  to  the  jurisdiction  of  the  court  of  the 
subject-matter  was  made  before  the  trial  court. 

It  is  also  insisted  that  the  rule  that  a  judgment  ren- 
dered without  jurisdiction  of  the  subject-matter  is  void  doe# 
not  apply  in  this  case  for  the  reason  that  the  court  did  have 
jurisdiction  of  the  subject-matter  stated  in  the  first  para- 
graph, and  that  this  will  uphold  the  judgment;  citing  Louis- 
villey  etc.y  R.  Co.  v.  FoXy  101  Ind.  416. 

The  statute  provides  (§342  Bums  1894)  thatt  "The  de- 
fendant may  demur  to  the  complaint  when  it  appears  upon 
the  face  thereof,  either — First  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant  or  the  subject  of  the  action." 
It  is  contended  that  a  "cause  of  action"  as  used  in  the 
demurrer  is  not  synonymous  with  the  phrase  "subject  of  the 
action"  employed  in  the  statute.  This  question  we  need  not 
decide,  for  it  has  been  held  by  the  Supreme  and  this  Court 
that  the  want  of  jurisdiction  over  the  subject-matter  can 
be  raised  for  the  first  time  on  appeal  by  assignment  of  errors. 
Harris  v.  HarriSy  61  Ind.  117;  Boys  v.  Simmons,  72  Ind. 
593;  Doctor  v.  Hartmatiy  74  Ind.  221;  Debs  v.  Daltotiy  7 
Ind.  App.  84;  LaJce  Eriey  eic.y  B.  Co.  v.  Binkery  16  Ind. 
App.  334. 

In  Louisvilhy  eic.y  B.  Co.  v.  FoXy  suprCy  the  court  said: 
"It  is  also  urged  here  that  the  court  had  no  jurisdiction  of 
the  cause  of  action  stated  in  the  first  paragraph  of  the  com- 
plaint for  the  reason  that  the  value  of  the  heifer  was  less 
than  $50,  and  that  therefore  the  testimony  in  question 
should  have  been  excluded."  The  answer  to  this  position  is 
that  no  such  objection  was  made  in  the  court  below  and 
hence  no  such  ques-tion  "arises  here.  A  party  can  not 
resist  a  ruling  below  upon  one  ground  and  assail  it  upon 
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another  here;  nor  can  he  clothe  his  objection  in  such  general 
terms  as  to  exclude  his  real*  point  and  for  the  first  time 
develop  it  here.  The  objection  must  be  explicit.  It  will  be 
observed,  in  reading  the  opinion,  the  court  uses  the  phrase 
"cause  of  action"  and  "subject-matter"  interchangeably 
or  as  substantial  equivalents.  This  is  also  observed  in  a 
number  of  other  cases  in  the  Supreme  Court,  but  the  deci- 
sion is  based  upon  the  ground  that  the  court  below  was 
not  advised  of  the  objection  made  upon  appeal.  In  the 
cause  before  us  it  is  scarcely  conceivable  that  the  attention 
of  the  court  was  not  called  by  the  demurrer  to  the  question  of 
jurisdiction.  The  fact  was  apparent  upon  the  pleadings  and 
upon  the  face  of  the  statute. 

The  objection  that  the  demurrer  is  joint  is  not  well  taken. 
To  the  second  paragraph,  it  should  have  been  sustained. 

Judgment  reversed,  with  instruction  to  the  trial  court  to 
sustain  the  demurrer  to.  the  second  paragraph  of  complaint. 


Baker,  Executor,  v.  Cauthorn  et  al. 

[No.  8,186.    Filed  January  5,  1900.] 

EXBOUTOBS  AND  ADMINISTRATORS.— Lia&tZttjf  of  EstaU  fOT  AcU  Of 

Executor  Prior  to  His  Qualification, — Attorney's  Fees. — An  attorney 
at  law  who  renders  services  to  one  named  in  a  will  as  executor  prior 
to  his  qualification  as  such,  by  the  giving  of  legal  advice  in  reference 
to  certain  of  his  rights  and  duties  in  connection  with  the  trust,  and 
in  assisting  in  procuring  the  bond  required  of  such  executor,  is  en- 
titled to  collect  his  fees  for  such  services  as  other  claims  against  the 
estate  would  be  collected. 

From  the  Knox  Circuit  Court.    Affirmed. 

W.  A,  Cullop  and  C.  B.  KessingeVy  for  appellant. 

H.  S.  Cauthomy  C.  E.  DaUey  and  H.  8.  Cauihomy  Jr., 

pro  86. 

Henley,  J. — Appellees  are  partners  practicing  law  under 
the  firm  name  and  style  of  Cauthorn,  Dailey  &  Cauthorn. 
They  commenced  this  action  by  filing  against  the  estate 
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of  appellant's  decedent  their  certain  claim  for  attorneys'  fees 
rendered  said  estate.  The  amount  claimed  is  $100,  and  is 
charged  in  the  claim  to  be  as  a  retainer  by  the  executor  and 
for  advice  in  the  matter  of  said  trust.  The  cause  went  to 
trial  upon  the  issues  tendered  by  the  claim  and  the  statutory 
answers,  and  was  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury,  which  resulted  in  a  finding  and 
judgment  in  favor  of  appellees  and  allowing  the  full  amount 
of  their  claim.  Appellant  introduced  no  evidence.  At  the 
proper  time  appellant  moved  for  a  new  trial  upon  three 
grounds,  that  the  finding  of  the  court  was  contrary  to  law, 
was  contrary  to  the  evidence,  and  was  not  sustained  by  sufii- 
cient  evidence.  The  overruling  of  appellant's  motion  for 
a  new  trial  is  the  only  alleged  error  assigned  in  this  court. 
It  is  contended  by  appellant  that  the  services  rendered  by 
appellees  were  to  the  said  James  E.  Baker  before  he  actually 
became  the  executor  of  decedent's  will,  and*  that  said  Baker 
is  individually  liable  for  the  value  of  whatever  services  were 
so  rendered,  and  not  said  estate.  It  is  not  contended  that 
appellees  were  not  retained,  nor  that  the  advice  was  not 
given,  nor  that  the  services  were  not  of  the  value  of  $100, 
but  the  sole  contention  seems  to  be  that  because  the  actual 
work  which  was  done  occurred  prior  to  the  time  appellant  in 
fact  qualified  as  executor;  that  said  Baker  was  individually 
liable,  and  appellees  had  no  claim  against  the  estate  which 
he.  Baker,  was  representing.  The  facts  which  are  wholly 
uncontradicted  were  as  follows:  Appellant  was  the  hus- 
band of  one  Nancy  L.  Baker,  who  died  testate,  leaving  an 
estate  of  the  value  of  about  $20,000.  Appellant  was  named 
by  the  testatrix  in  her  will  as  the  executor.  He  consulted 
w^th  appellees  as  to  whether  or  not  he  could  under  the 
laws  of  this  State  qualify  as  executor,  he  having  been  at  the 
time  of  his  said  wife's  death  a  nonresident  of  the  State. 
He  was  informed  that  he  could 'qualify  and  serve  as  such 
•executor.  He  then  inquired  as  to  the  necessary  bond,  and 
was  advised  that  he  could  give  a  surety  company  bond  or 
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appellees  would  assist  him  in  giving  the  bond  if  desired. 
Appellant  employed  appellees  to  assist  him  in  giving 
the  bond,  which  was  to  be  in  the  sum  of  $50,000,  and 
the  evidence  shows  that,  in  appellant's  application  to 
the  surety  company  for  bond,  appellees  were  named 
therein  as  attorneys  for  the  estate.  Appellant  also  at  the 
time  retained  the  firm  of  attorneys,  of  which  appellees  were 
the  individual  members,  to  assist  him  in  the  execution  of 
his  trust.  It  is  not  shown  that  appellees  were  ever  dis- 
charged as  appellant's  attorneys,  but  it  is  shown  by  the 
evidence  that  nothing  further  in  the  way  of  services  was* 
required  of  appellees  by  appellant,  but  that  they  at  all 
times  held  themselves  ready  to  perform  any  services  de- 
manded of  them,  and  were  in  a  position  which  prevented 
them  from  accepting  any  employment  adverse  to  the  inter- 
ests of  the  trust  represented  by  appellant.  The  evidence  is 
also  to  the  effect  that  the  services  were  reasonably  worth 
to  the  estate  the  sum  of  $100,  and  there  is  also  evidence  to 
the  effect  that  $100  was  a  reasonable  fee  as  a  retainer  in 
this  case,  so  that  if  appellees  are  entitled  to  anything  under 
the  evidence,  there  can  be  no  contention  as  to  the  correct- 
ness of  the  amount.  We  think  the  evidence  sustains  the 
finding  and  judgment  of  the  lower  court;  it  shows  that  the 
services  rendered  by  appellees  were  connected  with  the 
settlement  of  his  decedent's  estate.  There  was  no  special 
agreement  between  James  E.  Baker  and  appellees  that  they 
were  to  look  to  the  estate  alone  for  payment,  hence  they 
could  if  they  so  desired  look  to  said  James  E.  Baker  person- 
ally for  the  value  of  such  services.  Long  v.  Rodman^  58 
Ind.  58.  Appellees  waived  the  right  to  hold  said  James 
E.  Baker  personally  and  elected  to  hold  the  estate  for  the 
value  of  such  services.  This  they  had  a  right  to  do.  Long 
V.  Rodman^  supra. 

Section  2378  Burns  1894,  provides  as  follows:  ^TTo 
executor  named  in  the  will  shall  interfere  with  the  estate 
entrusted  to  him,  further  than  to  preserve  the  same  until  the 
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issuing  of  letters;  but,  for  that  purpose,  he  may  prosecute 
any  suit  to  prevent  the  loss  of  any  part  thereof."  Il  has 
been  held  by  the  Supreme  Court  of  this  State  that,  contrary 
to  the  doctrine  of  the  common  law,  the  executor  derives  his 
power  and  authority  over  the  property  from  the  laws  of  the 
State,  and  not  from  the  will  itself.  Calloway  v.  DoCy  1 
Blackf.  371;  Lucas  v.  Tucker^  17  Ind.  41.  After  the 
executor  has  qualified,  his  authority  over  the  decedent's 
property  reaches  back  to  the  lime  of  the  decedent's  death 
and  covers  all  acts  done  bv  him  in  the  interest  of  his  trust. 
OilJcey  v.  IJamilton^  22  Mich.  283. 

Under  the  evidence  in  this  case,  we  think  the  executor 
of  the  will  of  Xancy  L.  Baker  could  have  paid  the  claim  of 
appellees,  and  rightfully  insisted  upon  its  allowance  as  a 
credit  in  his  settlement  of  the  trust;  not  having  done  this, 
the  only  way  open  to  appellees  to  secure  payment  for  their 
services  from  the  trust  fiuid  was  to  file  the  claim  against  the 
estate  and  proceed  as  the  record  shows  they  have  done.  We 
find  no  error  in  the  record.    Judgment  afiirmed. 


Citizens  Street  Railroad  Company  v.  Hoffbauer. 

[No.  2,884.    Filed  January  9,  1900.] 

Street  Railroads. — Injury  to  Passengers, — Contributory  Negligence. 
— Plaintiff  entered  a  street-car  after  dark  which  was  running  back- 
ward toward  the  central  part  of  the  city  on  a  single  Irack.  At  the 
intersection  of  a  double  track  the  car  ran  forward  on  the  west  track 
instead  of  the  east,  thus  placing  the  running-board  extending  along 
the  side  of  the  car  next  to  the  trolley  i>oles  between  the  tracks. 
Plaintiff,  observing  that  he  was  being  carried  away  from  his  desti- 
nation, and  not  knowing  that  the  car  was  on  the  wrong  track, 
stepped  upon  the  running-board  and  started  toward  the  conductor 
to  procure  a  transfer  ticket,  when  he  was  struck  by  a  trolley  pole 
and  injured.  Heldy  that  the  question  of  plaintiff's  negligence  was 
properly  submitted  to  the  jury.    pp.  BIS-SSS. 

Same. — Evidence. — Contributory  Negligences— In  the  trial  of  an  action 
against  a  street  railway  company  for  injury  to  a  passenger  while 
passing  along  the  running-board  of  the  car,  evidence  that  the  usual 
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and  ordinary  use  of  the  running-board  was  for  passengers  to  go  from 
one  part  of  the  car  to  another,  and  that  passengers  used  it  for  that 
purpose,  was  properly  admitted  in  evidence  as  showing  defendant's 
knowledge  of  the  general  uses  of  the  running-board  in  determining 
the  question  of  contributory  negligence,     pp,  6SS,  6^4. 

iNSTBUonoNS. — Modification. — Practice. — Requested  instructions  may 
be  modified  by  the  court,  and  made  applicable  to  the  evidence. 
p.  6U, 

Same. —  Modification. —  Practice. —  Street  Railroads, —  In  an  action 
against  a  street  railway  company  for  injury  to  a  passenger  while 
standing  on  the  running-board  of  the  car,  an  instruction  requested 
by  the  defendant  to  the  effect  that  if  the  passenger  did  certain  things 
he  was  guilty  of  contributory  negligence  and  could  not  recover  was 
properly  modified  so  as  to  define  the  general  use  of  the  running- 
board,  where  there  was  evidence  showing  the  general  use  of  the 
running-board  by  passengers,    pp.  624,,  625. 

Same. — Evidevice. — An  instruction  in  the  trial  of  an  action  against  a 
street  railway  company  which  assumed  that  the  car  was  running 
backward  at  the  time  of  plaintiff's  injury  was  properly  refused  where 
the  undisputed  evidence  showed  that  the  car  was  running  forward 
at  the  time  of  the  injury.  *p.  6S5. 

Same. — Invading  Province  of  Jury. — An  instruction  in  the  trial  of  an 
action  for  personal  injuries  that  if  the  jury  found  for  plaintiff  they 
might  take  into  consideration  the  nature  of  his  injuries,  any  physical 
or  mental  pain  which  he  has  suffered,  as  shown  by  the  evidence, 
also  any  expense  incurred  for  medical  attendance,  and  any  loss  of 
time,  loss  of  wages  or  employment,  and  give  him  such  damages  as 
will  compensate  him  for  the  injuries  he  has  sustained,  not  exceed- 
ing the  amount  named  in  the  complaint,  is  not  objectionable  as  as- 
suming the  truth  of  facts  in  issue,     pp,  625,  626. 

Same. — Invading  Province  of  Jury. — Street  Railroads. — An  instruc- 
tion in  an  action  against  a  street  railway  company  for  personal  in- 
jury to  a  passenger  while  on  the  running-board  of  the  car,  that  if 
defendant  was  running  the  car  in  question  so  that  the  rimning-board 
was  on  the  side  next  to  the  trolley  poles,  and  that  defendant  was 
running  the  oar  without  giving  any  warning  to  passengers  of  dan- 
ger from  the  trolley  poles,  that  such  acts  would  constitute  negli- 
gence, was  erroneous,  and  an  invasion  of  the  province  of  the  jury. 
pp.  626-630. 

From  the  Marion  Superior  Court.    Reversed, 

Ferdinand  Winter  and  TF.  H.  Latta,  for  appellant. 
J.  W.  Kealing  and  0.  B.  IleSy  for  appellee. 

Robinson,  J. — Action  for  damages  for  personal  injuries. 
Appellee  was  a  passenger  on  appellant's  car,  and  wliile  pass- 
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ing  from  hie  seat  along  the  foot-board  of  the  car  was  struck 
by  a  trolley  pole  near  the  track.  Demurrers  to  each  of  the 
two  paragraphs  of  complaint  overruled.  Answer  of  general 
denial.  Jury  returned  a  general  verdict  for  appellee  with 
answers  to  interrogatories.  Appellant's  motions  for  judg- 
ment on  the  answers,  and  for  a  new  trial,  were  overruled. 

The  first  paragraph  of  complaint  avers  that  on  August  2, 
i895,  appellee  became  a  passenger  on  one  of  appellant's  cars 
running  on  Hill  avenue,  Indianapolis,  intending  to  go  to  the 
central  portion  of  the  city;  that,  at  the  time-  the  car  was 
backing  on  Hill  avenue,  in  a  westerly  direction  towards  th3 
central  portion  of  the  city;  that  Hill  avenue  has  no  poles 
between  or  immediately  near  the  tracks;  that  he  took  a  seat 
on  the  rear  seat  as  such  car  was  backing  down;  the  car 
was  an  open  or  summer  car,  with  a  platform  or  running-board 
lengthwise  on  one  side  to  permit  the  ingress  and  egress  of 
passengers,  the  opposite  side  being  i^creened  and  guarded  to 
prevent  passengers  from  entering  or  leaving  the  car  on  that 
side,  and  which  side  was  placed  and  run  next  to  the  center 
or  pole  side  of  the  tracks  where  poles  were  maintained;  that 
appellant  maintained  a  double  track  running  north  on 
Columbia  avenue,  and  between  the  tracks  maintained  poles 
dangerously  near  the  tracks;  that  appellant  ordinarily  ran 
cars  north  on  Columbia  avenue  on  the  east  or  right-hand 
track,  with  the  closed  side  of  the  car  next  to  the  poles,  and 
the  running-board  side  on  the  east  or  outside  of  the  track  to 
permit  with  safety  the  entrance  and  alighting  of  passengers; 
that  when  the  car  reached  Columbia  avenue  en  route  to  the 
central  portion  of  the  city,  appellant,  instead  of  proceeding 
down  to  the  central  portion  of  the  city,  proceeded  north  up 
Columbia  avenue,  and  instead  of  running  the  car  on  the  east 
track,  as  such  cars  run  ordinarily,  it  was  negligently  and 
carelessly  run  on  the  west  track,  thus  placing  the  running- 
board  next  to  the  iron  poles;  that  the  employes  in  charge  of 
the  car  negligently  failed  to  warn  appellee  of  the  danger 
from  the  poles;  that  when  the  car  passed  up  Columbia  ave- 
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nue  the  seat  occupied  by  appellee  was  so  arranged  that  his 
back  was  towards  the  motorman,  and  his  face  towards  the 
conductor;  that  appellee  believed  the  car  was  being  run  on 
the  east  track  as  ordinarily;  that  he  could  not  see  and  did  not 
know  the  car  was  on  the  west  track  with  the  running-board 
next  to  the  poles;  that  his  position  was  such  that  he  could 
not  and  did  not  see  the  poles  nor  danger  of  stepping  on  the 
rynning-board;  that  the  car  was  negligently  run  at  a  great 
rate  of  speed;  that  when  appellee  discovered  the  car  was 
going  north  on  Columbia  avenue,  and  believing  the  same 
would  continue  north,  and  being  desirous  of  reaching  the 
central  portion  of  the  city,  without  fault  on  his  part,  and 
totally  ignorant  of  the  danger  of  stepping  upon  the  running- 
board,  ignorant  of  the  fact  that  the  car  was  on  the  west 
track,  and  without  opportunity  of  knowing  and  observing 
the  same,  and  believing  the  car  was  on  the  east  track,  and 
relying  and  believing  that  the  car  was  being  properly  man- 
aged, stepped  upon  the  running-board  and  started  towards 
the  conductor,  who  stood  at  the  rear  end,  to  procure  a 
transfer  ticket  to  a  south  bound  car,  intending  to  alight  and 
proceed  to  his  destination;  that  the  conductor  negligently 
and  carelessly  failed  to  warn  appellee  of  his  danger,  and 
negligently  failed  to  signal  the  car  to  stop;  that  while 
moving  along  the  running-board  toward  the  conductor,  in 
plain  view  of  the  conductor,  and  totally  imconsdouB  of  the 
danger,  and  without  fault  on  his  part,  and  wholly  because 
of  the  carelessness  and  negligence  of  appellant,  he  was 
struck  by  one  of  the  poles  near  the  track  and  injured. 

The  second  paragraph,  omitting  the  averment  as  to  speed 
of  car,  contains  additional  averments  that  appellant  had 
negligently  constnicted  its  tracks,  in  that  no  provision  was 
made  by  which  cars  backing  on  Hill  avenue,  in  case  of 
accident  or  otherwise,  could  enter  the  east  track  on  Colum- 
bia avenue  with  the  running-board  away  from  the  poles; 
that  the  car  was  constructed  with  seats  nmning  crosswise, 
and  with  a  running-board  by  the  side  of  and  along  the 
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entire  length  of  the  ear  for  the  use  and  eonvenienoe  of 
passengers  entering  the  same;  that  the  conductor  saw  appel- 
lee as  he  stepped  on  the  running-board  and  started  towards 
him,  but  negligently  failed  to  warn  him  of  his  danger;  that 
cars  on  Hill  avenue  are  ordinarily  run  past  Columbia  ave- 
nue tracks  down  to  the  city;  that  when  appellee  stepped  on 
the  running-board  he  could  not,  because  of  darkness,  see 
the  poles  or  the  danger  of  collision  with  them. 

The  discussion  of  the  questions  reserved,  as  stated  in 
appellant's  brief,  covers  practically  the  same  ground,  so  far 
as  the  legal  effect  of  each  of  the  assigned  errors  is  con- 
cerned. The  discussion  is  directed  to  the  questions  of  ap- 
pellant's negligence,  and  appellee's  freedom  from  fault. 

The  special  answers  show  that  appellee,  at  7:30  p.  m., 
August  2nd,  became  a  passenger  and  was  furnished  a  safe 
seat  on  an  open  or  summer  car  with  a  running-board  the 
entire  length  on  the  right  side,  and  on  the  left  side  a  screen 
to  prevent  passengers  from  getting  in  or  out;  that  the  car 
was  on  Hill  avenue  running  backward,  which  appellee  knew; 
the  track  on  Hill  avenue  connected  with  a  double  track  at 
Hill,  Home,  and  Columbia  avenues,  so  cars  could  pass  on 
the  west  track  of  Columbia  avenue  and  thence  on  the  north 
track  of  Home  avenue  to  the  citv;  that  the  car  backed 
on  the  west  track  of  Columbia  avenue,  which  threw  the 
running-board  next  to  the  poles,  and  proceeded  northward 
to  be  turned  and  nin  to  the  city  with  the  running-board 
aw^ay  from  the  poles;  that  the  car  had  gone  about  150  feet, 
at  a  speed  of  not  less  than  four  miles  an  hour,  when  appel- 
lee left  his  seat  and  got  out  on  the  running-board,  and  after 
walking  three  or  four  feet  toward  the  rear  end  of  the  car 
was  struck  by  one  of  the  poles  between  the  tracks;  that 
before  getting  out  on  the  running-board  appellee  did  not 
look  to  see  if  there  was  any  danger  in  doing  so,  did  not 
signal  the  conductor  or  motorman,  but  got  out  of  his  own 
volition;  that  the  conductor  had  no  knowledge  that  appellee 
would  leave  his  seat  and  get  out  on  the  running-board,  and 
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that  the  car,  with  the  exercise  of  ordinary  care,  could  not 
have  been  stopped  after  he  got  on  the  board  and  before  he 
was  .struck;  after  passing  on  the  west  track  the  conductor 
did  not  notify  the  passengers  to  look  out  for  the  poles;  that 
the  conductor  after  he  saw  appellee  upon  the  running-board 
could  not  have  warned  him  of  danger  from  the  poles  in  time 
to  prevent  the  injury;  that  the  running-board  was  used  by 
passengers  in  passing  to  the  rear  of  the  car;  that  the  outer 
edge  of  the  board  was  within  a  few  inches  of  the  poles; 
.  that  there  was  no  switch  at  the  intersection  of  the  north 
track  on  Hill  avenue  and  the  east  track  on  Columbia  avenue; 
that  appellee  knew  that  cars  backing  down  Hill  avenue  in 
case  of  accident  could  not  enter  on  the  east  track  of  Colum- 
bia avenue;  that  appellee  did  not  know  the  car  had  entered 
on  the  west  track  on  Columbia  avenue;  that  he  was  sitting 
with  his  back  toward  the  poles,  and  did  not  know  the  run- 
ning-board was  next  to  the  poles;  that  it  was  growing  dark, 
and  appellee  did  not  see  the  poles;  that  before  stepping  on 
the  running-board  appellee  arose  to  his  feet  and  looked  at 
the  conductor,  wlio  saw  appellee;  that  he  did  not  see  the 
poles  when  he  rose  to  his  feet  or  stepped  on  the  board;  that 
no  warning  of  any  kind  was  given  by  the  conductor  or 
by  any  person  to  the  appellee;  that  at  the  time  objects 
outside  the  car  could  not  be  distinctlv  seen;  that  under  all 
the  circumstances  appellee  exercised  such  care  as  would 
be  exercised  by  an  ordinarily  prudent  person  under  like  cir- 
cumstances. 

The  complaint  charges  negligence  on  appellant's  part,  in 
that  the  car,  under  the  particular  circumstances  enumerated, 
was  run  on  the  west  track  on  Columbia  avenue,  with  the 
running-board  next  tothe  poles,  instead  of  the  east  track,  and 
that  appellant  failed  to  warn  the  passengers  of  danger  from 
the  poles  while  the  car  was  so  running;  that,  after  appellee 
left  his  seat  and  got  on  the  board,  appellant's  conductor,  who 
saw  him,  failed  to  warn  him  of  the  danger,  or  stop  the  car; 
and  the  negligent  construction  of  the  track,  and  switch  at 
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the  intersection  of  the  tracks^  and  the  location  of  the  poles 
between  the  tracks.  As  there  was  no  evidence  to  support 
this  last  charge,  it  need  not  be  further  noticed. 

It  is  a  well  settled  rule  that  a  carrier  of  passengers  is  held 
to  the  highest  degree  of  care  and  diligence  for  the  safety  of 
passengers,  consistent  with  the  mode  of  conveyance  em- 
ployed. This  rule  has  been  differently  stated  by  different 
courts,  and  in  this  State  it  is  held  that  in  cases  of  this  char- 
acter the  omission  to  exercise  t|he  highest  degree  of  practi- 
cable care  constitutes  negligence,  while  in  other  cases  the 
failure  to  exercise  ordinary  care  constitutes  negligence. 
Louisvilhy  etc.y  R.  Co.  v.  Snydevy  117  Ind.  435,  10  Am. 
St.  60,  3  L.  K.  A.  434;  Anderson  v.  Scholey,  114  Ind.  553; 
Citizens  St  R.  Co.  v.  Twinamej  111  Ind.  587;  Terre 
Hautey  eic.y  R.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Eep.  168, 
and  cases  cited.  Jeffersonvilhy  etc.,  R.  Co.  v.  Hen- 
dricksy  26  Ind.  228. 

And  the  duties  imposed  by  the  law  upon  those  who 
operate  steam  railways  is  not  the  same  as  that  imposed  upon 
those  who  operate  street  railways.  The  principles  of  law 
which  govern  these  two  systems  of  transportation  are  not 
altogether  the  same  although  many  general  rules  are  appli- 
cable to  both.  Anderson  v.  Citizens  St.  R.  Co.,  12  Ind. 
App.  194;  Cogswell  v.  West  St.y  etc.,  R.  Co.,  5  Wash.  46,  31 
Pac.  511,  52  Am.  <fe  Eng.  K.  Cas.  500. 

A  street  railway  engaged  in  the  carriage  of  passengers  is 
not  an  insurer;  but  it  must  use  every  reasonable  precau- 
tion in  the  management  and  operation  of  its  cars.  And  its 
duties  in  this  regard  are  not  the  same  when  it  is  operating 
its  cars  in  the  usual  manner  as  when  in  an  unusual  manner. 
If  the  car  is  run  in  an  unusual  manner,  and  a  danger  arises 
therefrom  which  does  not  ordinarily  exist,  it  is  the  company's 
duty  to  warn  passengers  of  such  danger.  A  passenger  hcs 
the  right  to  presume,  in  the  absence  of  knowledge  or  warn- 
ing to  the  contrary,  that  all  necessary  precautions  have  been 
and  will  be  taken  for  his  safe  transportation.    The  care  and 
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vigilance  required  in  operating  an  open  car  may  be  greater 
than  that  required  in  operating  a  closed  car.  If  a  danger 
approaches  of  which  the  passengers  are  ignorant  they  should 
be  notified  so  they  may  take  steps  to  avoid  it.  As  sustaining 
these  propositions  see:  Eichmond  City  R.  Co.  v.  Scott,  86 
Va.  902,  11  S.  E.  404;  Chicago  City  B.  Co.  v.  Rood,  62  111. 
App.  650;  North  Chicago,  etc.,  R.  Co.  v.  Cook,  145  HI.  651, 
33  N.  E.  958;  Elliott  v.  NewpoH  8t.  R.  Co.,  18  R,  I.  707, 
28  Atl.  388,  31  Atl.  694,  23  L.  R.  A.  208;  Covington,  etc., 
St.  R.  Co.  V.  McCleave  (Ky.),  38  S.  W.  1065;  TopeJca  City 
R.  Co.  V.  Higgs,  38  Kan.  375,  16  Pac.  667;  Booth  Street 
Railroads,  §§309,  327,  360;  SpeUman  v.  Transit  Co.,  36 
Neb.  890,  55  N.  W.  270,  20  L.  R.  A.  816;  McLean  v.  Bur- 
hank,  11  Minn.  277. 

It  is  evident  that  a  passenger  might  leave  his  seat  in  the 
car,  and  go  upon  the  running-board,  under  circumstances 
which  would  require  a  court  to  say,  as  matter  of  law,  that 
he  was  guilty  of  negligence,  and  assumed  the  risk  of  con- 
tact with  things  outside  the  car.  But  in  the  case  at  bar 
what  were  the  circumstances?  Appellee  had  entered  a  car 
running  backwards  where  there  was  a  single  track.  He  soon 
found  the  car  was  carrying  him  away  from  his  destination, 
and  was  running  head  end  first,  as  cars  were  usually  run. 
The  conductor  was  at  the  rear  end  of  the  car.  He  had  paid 
his  fare  to  the  city,  and  wanted  a  transfer.  He  was  anxious 
'  to  get  to  the  city  to  keep  an  appointment.  This  transfer  he 
must  get  from  the  conductor.  The  foot-board  was  ordinarily 
used  by  passengers  to  go  from  seat  to  seat  and  to  the  rear 
end  of  the  car.  The  car  was  apparently  on  the  right-hand 
track,  with  the  running-board  away  from  the  poles.  Cars 
on  that  line  generally  passed  up  the  right-hand  track.  It 
was  growing  dark,  and  there  was  nothing  to  indicate  to  him 
that  the  car  was  on  the  left  track  and  the  running-board 
next  to  the  poles.  He  had  no  warning  that  it  was  dangerous 
to  use  the  foot-board.  He  did  not  know  that  the  car  had 
passed  on  the  left  track  at  the  switch.    "Were  not  the  cir^ 
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cumstances  and  conditions  surrounding  him  such  as,  in  the 
absence  of  warning,  would  tend  to  deceive  an  ordinarily 
prudent  person?  Whether  or  not  he  was  negligent  in  what 
he  did  was  a  question  for  the  jury.  The  conditions  and 
circumstances  were  not  such  that  we  can  say,  as  matter  of 
law,  that  his  own  negligence  contributed  to  his  injury.  It 
was  proper  to  submit  to  the  jury  the  question  of  his  negli- 
gence, and  they  not  only  answered  the  question  in  his  favor 
in  the  general  verdict,  but  in  answer  to  an  interrc^tory 
they  say  that,  under  all  the  circumstances  of  the  case,  appel- 
lee at  the  time  of  the  injury,  exercised  such  care  as  would 
be  exercised  by  an  ordinarily  prudent  person  under  like  cir- 
cumstances. Thus  it  is  said:  "It  is  plain,  however,  we 
think,  that  in  very  many  cases  the  question  as  to  whether  a 
person  injured  at  a  crossing  exercises  ordinary  care  under 
the  particular  circumstances,  is  one  for  the  jury.  The  court 
can  not  adjudge  that  negligence  exists  as  a  matter  of  law  in 
any  case,  unless  the  facts  are  undisputed,  and  the  conclusions 
to  be  drawn  therefrom  are  indisputable.  'The  question 
of  negligence  must  be  submitted  to  the  jury  as  one  of  fact 
not  only  where  there  is  room  for  difference  of  opinion 
between  reasonable  men  as  to  the  existence  of  the  facts 
from  which  it  is  proposed  to  infer  negligence,  but  also 
where  Acre  is  room  for  such  difference  as  to  the  inferences 
which  might  fairly  be  drawn  from  conceded  facts.' "  Cin- 
dnnatiy  etc.j  R.  Co.  v.  OrameSy  136  Ind.  39,  and  cases  there 
cited.  1  Shear.  &  Redf.  Neg.  (5th  ed.),  §54;  Beach  Contr. 
Neg.  (3rd  ed.),  §§449,  450;  Dahl  v.  Milwaukee  City  R.  Co., 
62  Wis.  652,  22  N.  W.  755;  Hoye  v.  Chicago^  etc.y  R.  Co., 
62  Wis.  666,  23  N.  W.  14;  Lmiisville,  etc.^  R.  Co.  v.  WU- 
liamSy  20  Ind.  App.  576;  Watkins  v.  Birminghamy  etc.y  R. 
Co.y  (Ala.),  24  South.  392,  43  L.  R  A.  297. 

There  are  cases  where  the  courts  have  defined  what 
"ordinary  care  under  the  circumstances"  means;  as,  where  a 
person  approaches  a  railroad  crossing,  he  must  look  for  trains 
and  warnings,  must  listen  for  signals,  and  must  not  attemp*: 
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to  cross  in  front  of  a  moving  train.  Failure  to  observe  these 
precautions  is,  as  matter  of  law,  contributory  negligence. 
The  kind  and  exact  quantity  of  care  to  be  used  is  prescribed. 
The  jury  have  the  standard  fixed  for  them.  If  they  find 
facts  which  show  a  failure  to  attain  that  standard,  the  law 
declares  negligence  exists.  The  conduct  of  the  complaining 
party  in  such  cases  is  such  as  to  shock  the  mind  of  an  ordi- 
narily priident  person  and  shows  a  plain  disregard  for  com- 
mon care  and  caution.  In  such  cases  a  court  may  well  say 
that  the  party's  conduct  showed  a  plain  and  reckless  disre- 
gard for  his  own  safety.  But  a  court  may  not  declare  that 
negligence  does  or  does  not  exist  in  any  case  simply  because 
the  facts  are  undisputed.  But  the  question  is,  even  though 
the  facts  be  undisputed,  is  there  room  for  difference  of 
opinion  as  to  the  inferences  and  conclusions  that  may  be 
drawn  from  these  undisputed  facts?  If  the  inference  of 
negligence,  or  its  absence,  necessarily  follows  from  the 
undisputed  facts,  it  is  a  question  of  law;  if  not,  it  is  for  the 
jury.  "In  the  ultimate  determination  of  the  question,"  says 
Beaoh  on  Contr.  Neg.  (3rd  ed.),  §452,  "whether  the  plain- 
tiff was  guilty  of  negligence,  two  separate  inquiries  are 
involved:  first,  what  was  ordinary  care  under  the  circum- 
stances? and  second,  did  the  conduct  of  the  plaintiff  come  up 
to  that  standard?  With  respect  to  the  standard  of  ordinary 
care  it  may  be  remarked  that  it  is  not  always  a  fixed  stand- 
ard, and  in  many  cases  it  must  first  be  found  by  the  jury. 
In  such  a  case  each  of  these  inquiries  is  for  the  jury.  They 
must  assume  a  standard,  and  then  measure  the  plaintiff's 
(Conduct  by  that  standard." 

Taking  all  the  circumstances  and  conditions  existing  at 
the  time  the  injury  was  received,  there  was  no  error  in  the 
court's  refusal  to  instruct  the  jury  to  find  for  appellant 
because  of  the  contributory  negligence  of  appellee. 

There  was  no  error  in  permitting  witnesses  to  testify  that 
the  usual  and  ordinary  use  of  the  running-board  was  for 
passengers  to  go  from  one  part  of  the  car  to  another,  and 
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that  passengers  used  the  running-board  for  that  purpose. 
The  averments  of  the  complaint  were  broad  enough  to  admit 
the  evidence.  The  company  could  not  daily  permit  a  certain 
part  of  its  car  to  be  used  for  certain  purposes  by  passengers, 
and  then  be  heard  to  say  it  was  not  liable  for  an  injury  to  a 
passenger  so  using  the  car,  because  that  particular  part  was 
constructed  for  another  purpose.  But  the  evidence  was 
competent,  because  appellee's  knowledge  of  the  general 
uses  of  the  running-board  became  material  in  determining 
the  question  of  contributory  negligence. 

Instruction  five  and  one-half  requested  by  appellant,  and 
refused,  was  to  the  effect  that  it  is  the  duty  of  the  carrier 
to  provide  seats  which  are  safe  for  the  carriage  of  its  patrons, 
and  that  it  is  the  duty  of  a  passenger  to  take  such  seat  so 
provided,  and  remain  in  the  same  until  he  has  reached  his 
destination;  the  passenger  having  the  right  to  rely  upon 
the  obligation  of  the  carrier  to  transport  him  to  his  destina- 
tion without  himself  taking  any  concern  as  to  the  route  or 
direction  of  the  car  or  the  manner  of  its  operation.  This 
instruction  was  properly  modified  by  the  court  and  made 
applicable  to  the  evidence.  There  was  evidence  that  pas- 
sengers ordinarily  used  other  parts  of  the  car  for  certain 
purposes  with  the  knowledge  and  consent  of  the  company. 

The  seventh  instruction  requested,  and  refused,  left  out 
of  consideration  the  fact  of  the  general  use  of  the  running- 
board  by  passengers.  This  instruction  was  embodied  in  an 
instruction  given  by  the  court,  although  in  the  court's 
instruction  the  jury  were  told  that  if  the  passenger  did  cer- 
tain things  he  was  guilty  of  negligence,  and  could  not 
recover,  and  the  instruction  requested  was  to  the  effect  that, 
if  the  passenger  did  certain  things,  he  assumed  the  risk,  and 
could  not  recover.  The  instruction  given  by  the  court 
included  the  principle  contained  in  the  instruction  requested, 
and  also  told  the  jury  that  where  the  usual  and  customarv 
manner  of  running  the  car  was  with  the  running-board 
opposite  the  trolley  poles,  which  customary    manner   was 
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known  to  the  passenger,  and  if  the  car  is  in  fact  running 
with  the  running-board  next  to  the  poles,  which  fact  the 
passenger  does  not  know,  then  the  passenger  would  not 
be  held  to  the  same  degree  of  negligence  in  looking  for 
poles  as  he  would  had  he  known  of  such  irregular  running; 
but  that,  in  any  event,  he  must  use  reasonable  and  ordinary 
care  under  all  the  circumstances  to  ascertain  approaching 
danger. 

When  appellee  in  the  case  at  bar  went  upon  the  foot- 
board he  took  upon  himself  the  duty  of  looking  out  for  him- 
self against  the  usual  and  obvious  poril  of  the  place,  as  long 
as  the  car  was  operated  and  managed  in  the  usual  manner. 
But  the  danger  of  being  hif  by  a  trolley  pole  while  on  the 
foot-board  was  not  such  a  danger  as  he  was  bound  to  antici- 
pate when  the  car  was  running  in  the  unusual  manner  of 
having  the  foot-board  next  to  the  trolley  poles,  and  he  had 
no  knowledge  that  it  was  so  running.  In  the  absence  of 
knowledge,  he  had  the  right  to  assume  that  the  car  was 
properly  managed  and  was  running  with  the  foot-board 
away  from  the  poles,  and  that  there  was  no  danger  from 
trolley  poles  while  on  the  foot-board.  His  failure  to  look 
ahead  was  not  necessarily  negligence  unless  he  had  reason 
to  anticipate  danger.  He  had  the  right  to  assume  that 
appellant  was  running  the  car  in  the  usual  manner,  and 
that  it  would  perform  its  duty  in  guarding  the  safety  of  its 
passengers.  See  City  R,  Co.  v.  Lee,  50  N.  J.  L.  435,  14 
Atl.  883;  Dickinson  v.  Port  Huron,  etc.,  R,  Co.j  53  Mich. 
43,  18  N.  W.  553. 

The  thirteenth  instniction  requested  was  properly  refused, 
because  it  assumes  the  car,  at  the  time  of  the  injury,  was 
running  backwards.  The  evidence  is  undisputed  that  at  the 
time  of  the  accident  the  car  was  running  head  end  first. 
A  party  making  a  proper  request  is  entitled  to  a  specific 
charge  upon  his  theory  of  the  case  if  there  is  material  evi- 
dence fairly  tending  to  support  it. 

Vol.  23—40 
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The  eleventh  instruction  is  as  follows:    "If  you  find  for 

the  plaintiff  then  in  estimating  his  damages  you  may  take 
into  consideration  the  nature  and  extent  of  his  injuries, 
whether  the  same  are  permanent  or  temporary;  you  may  also 
take  into  consideration  any  physical  or  mental  pain  which  he 
has  suffered,  as  shown  by  the  evidence,  any  loss  of  time, 
loss  of  wages  or  employment;  also  any  expenses  incurred 
for  medical  and  surgical  attendance  or  for  nursing,  and  from 
all  the  surrounding  facts,  as  shown  by  the  evidence,  you  will 
give  to  him  such  damages  as  will  compensate  him  for  the 
injuries  he  has  sustained,  not,  however,  exceeding  the 
amount  named  in  the  complaint." 

An  instruction  to  the  jury  c|in  not  assume  the  truth  of 
facts  in  issue  between  the  parties.  But  the  above  instruc- 
tion is  not  open  to  this  objection.  Taking  the  instruction  as 
a  whole  we  do  not  see  how  any  juror  of  average  intelligence 
could  fail  to  imderstand  that  he  was  required  to  he  guided 
by  the  evidence.  City  of  Indianapolis  v.  Scatty  72  Ind. 
196;  Louisville,  etc.^  R.  Co.  v.  Falveyy  104  Ind.  409. 

Appellee  testified  that  he  was  a  policeman  when  injured, 
that  he  had  never  lost  any  pay  as  such  officer  since  the  acci- 
dent, and  that  he  had  drawn  his  pay  every  day.  The  court 
should  not  have  included  in  the  instruction  the  expression, 
"loss  of  wages,  or  employment."  But  we  can  not  say  that 
such  error  is  reversible  error.  The  instniction  taken  as  a 
whole  means  that  if  the  evidence  shows  loss  of  wages  or 
employment  the  jury  may  consider  them.  That  part  of  the 
instruction  was  not  applicable  to  the  evidence,  but  as  its 
inapplicability  was  not  presumably  injurious  we  can  not 
reverse  the  case  on  that  ground. 

The  seventh  instruction  to  the  jury  reads:  "If  the  jury 
find  from  the  evidence  that  at  the  time  of  the  accident  in 
controversy  the  defendant  was  running  the  car  in  question 
and  on  which  the  plaintiff  was  a  passenger  north  on  Colum- 
bia avenue  upon  the  west  track  of  its  Columbia  avenue  line, 
so  that  the  running-board  of  said  car  was  on  the  side  next  to 
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the  trolley  pole,  and  that  the  defendant  was  ninning  the  car 
in  question  without  giving  any  warning  to  the  passengers 
on  said  car,  or  to  the  plaintiff,  of  danger  from  the  trolley 
poles,  then  such  acts  on  the  part  of  the  defendant's  employes 
would  constitute  negligence  on  the  part  of  defendant." 

Appellee  testified  that  the  conductor,  who  was  on  the  rear 
platform  of  the  car,  saw  him  as  he  arose  from  his  seat,  and 
as  he  was  going  back  towards  him  on  the  running-board. 
There  was  evidence  that  no  warning  was  given  the  pas- 
sengers* 

The  care  and  diligence  required  of  carriers  of  passengers 
is  expressed  variously  by  the  different  courts,  but  all  are 
agreed  that  the  highest  degree  of  care  is  required  to  prevent 
injury  to  passengers.  Thus  in  Smith  v.  Si.  Paul  City  R. 
Co.,  32  Minn.  1,  18  N.  W.  827,  it  is  held  that  street  railway 
companies,  as  carriers  of  passengers  for  hire,  are  bound  to 
exercise  the  highest  degree  of  care  and  diligence  consistent 
with  the  nature  of  their  undertaking,  and  are  responsible  for 
the  slightest  negligence.  In  Maverick  v.  Railroad  Co.j  36 
N.  Y.  378,  the  court  say:  "Passenger  carriers  bind  them- 
selves to  carry  safely  those  who  they  take  into  their  coaches 
to  the  utmost  care  and  diligence  of  very  cautious  persons." 
In  Wheaton  v.  North  Beachy  etc.y  Co.j  36  Cal.  590:  "Pas- 
senger carriers  by  their  contract  bind  themselves  to  carry 
safely  those  whom  they  take  into  their  coaches  or  cars,  as  far 
as  human  care  and  foresight  will  go,  that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  .persons."  In  Sales  v. 
Stage  Co.,  4  Iowa  546:  "Carriers  of  passengers  for  hire'are 
bound  to  exercise  the  utmost  skill  and  prudence  in  conveying 
their  passengers,  and  are  responsible  for  the  slightest  negli- 
gence or  want  of  skill  in  either  themselv^es  or  their  servants." 
In  IndianapoliSy  etc.,  R.  Co.  v.  Horst,  93  U.  S.  291,  it  is 
said:  "The  highest  degree  of  carefulness  and  diligence  is 
expressly  exacted.  *  *  *  The  standard  of  duty  should 
be  according  to  the  consequences  that  may  ensue  from  care- 
lessness.   The  rule  of  law  has  its  foundation  deep  in  public 
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policy.  It  is  approved  by  experience,  and  sanctioned  by  the 
plainest  principles  of  reason  and  justice.  It  is  of  great 
importance  that  courts  of  justice  should  not  relax  it.  The 
terms  in  question  do  not  mean  alf  the  care  and  diligence  the 
human  mind  can  conceive  of,  nor  such  as  will  render  the 
trasportation  free  from  any  possible  peril,  nor  such  as  would 
drive  the  carrier  from  his  business.  *  *  *  But  it  does 
emphatically  require  everything  necessary  to  the  security  of 
the  passenger,  and  reasonably  consistent  with  the  business 
of  the  carrier,  and  the  means  of  conveyance  employed." 
See,  also,  New  York,  etc.y  JB.  Co.  v.  Locktvood,  17  Wall.  357; 
Derwort  v.  Loonier^  21  Conn.  245;  Cartwright  v.  Chicago ^ 
etc.,  R.  Co.y  52  Mich.  606,  18  K  W.  380;  Richmond  City 
R.  Co.  V.  Scott,  86  Va.  902,  11  S.  E.  404;  Hammond,  etc.y 
R.  Co.  V.  SpyzchalsJci,  17  Ind.  App.  7. 

Not  only  is  this  high  degree  of  care  and  caution  required 
of  the  carrier,  but  where  an  injury  occurs  to  a  passenger 
through  a  defect  in  the  car,  or  from  its  management  and 
control,  or  from  anything  pertaining  to  the  service  which  the 
company  ought  to  control,  the  law  will  presume  negligence 
on  the  part  of  the  company.  Pittsburgh,  etc.,  R.  Co.  v.  Wil- 
liams, 74  Ind.  462 ;  Peoria,  etc.,  R.  Co.  v.  Reynolds,  88  111. 
418;  Seyholdt  v.  New  York,  etc.,  R.  Co.,  95  K  Y.  562,  47 
Am.  Rep.  76;  Feital  v.  Middlesex,  etc.,  R.  Co.,  109  Mass. 
398;  Cleveland,  etc.,  R.  Co.  v.  Walrath,  38  Ohio  St.  461; 
Denver,  etc.,  R.  Co.  v.  Woodward,  4  Colo.  1;  Stokes  v. 
Saltonstall,  13  Pet.  181;  Booth,  Street  R.  Law,  §361. 

In  Hutchinson  on  Carriers,  §637,  it  is  said:  "But,  as  we 
have  seen,  he  owes  to  his  passenger  not  only  the  duty  of 
transportation,  but  that  of  exercising  for  his  safety  the 
utmost  care  and  diligence  compatible  with  the  nature  of 
the  carriage,  and  the  further  duty  of  protecting  him  against 
the  assaults  and  trespasses  of  other  passengers  and  of 
strangers  while  upon  his  conveyance.  He  owes  hira  the  still 
further  duty,  as  has  been  shown,  of  warning  him  against 
danger  when  it  is  at  hand,  and  of  cautioning  him  against 
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acts  of  imprudence  which  may  endanger  his  person,  when- 
ever the  circumstances  are  such  that  the  safety  of  the  pas- 
senger would  seem  to  require  it/*  See  Wharton  on  Neg. 
§649. 

In  this  instruction  the  court  says  that  if  certain  acts  are 
shown  the  company's  negligence  is  shown;  in  other  words, 
that  such  acts  are  negligence  per  se.  The  instruction,  in 
effect,  states  an  abstract  principle  of  law.  It  is  true  the 
instruction  is  to  be  construed  in  connection  with  all  the 
other  instructions  in  the  case,  and  it  is  limited  to  the  time 
and  place  of  the  accident.  But  it  is  in  effect  a  statement 
to  the  jury  that  certain  acts  are  negligence  per  se.  The 
principle  stated  in  it  is  not  qualified  by  any  facts  or  circum- 
stances that  may  have  existed  at  the  time.  The  question  is 
thus  presented  whether  the  instruction  did  not  take  from 
the  jury  the  right  to  find  the  ultimate  fact  of  negligence. 

While  negligence  is  not  capable  of  definition  after  the 
fashion  of  the  exact  sciences,  yet  courts  are  under  the  neces- 
sity of  giving  the  term  a  meaning.  They  can  not  say  that 
negligence  does  or  does  not  exist  without  defining  its  mean- 
ing, and  when  a  text-writer  says  that  the  term  can  not  be 
defined  he  can  mean  no  more  than  that  the  term  can  not 
be  given  a  universal  definition.  In  the  case  at  bar  the  trial 
court  told  the  jury  that  "Negligence,  whether  on  the  part  of 
the  plaintiff  or  of  the  defendant,  may  be  defined  as  the  want 
of  ordinary  or  reasonable  care  in  respect  of  that  which  it 
is  the  duty  of  a  party  to  do  or  to  leave  undone.''  As  applied 
to  the  particular  case,  this  definition  is  not  open  to  objec- 
tion. Based  upon  this  definition  the  negligence  of  appel- 
lant consisted  in  the  want  of  ordinary  or  reasonable  care  for 
the  safety  of  its  passengers  while  so  running  its  car.  But 
it  must  be  admitted  that  this  want  of  ordinary  or  reasonable 
care  may  depend  upon  a  number  of  circumstances  existing 
at  the  time.  The  instruction  is  not  qualified  with  respect 
to  the  necessity  of  operating  a  car  at  times  on  the  wrong 
track,  or  of  the  passenger's  knowledge  of  the  conditions, 
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and  other  circumstances  which  might  exist.  The  conditions 
existing  at  the  time  may  have  been  such  that  the  safety  of 
•the  passengers  would  not  seem  to  require  any  warning. 
The  jury  were  told  that  if  they  found  the  two  facts,  namely, 
that  the  car  was  on  the  wrong  track,  with  the  running-board 
next  to  the  poles,  and  that  the  passengers  were  not  warned, 
negligence  was  shown.  This  was  taking  from  the  jury  the 
question  which  they  should  decide  from  all  the  facts  and 
circumstances  existing  at  the  time.  Although  the  carrier 
of  passengers  is  held  to  the  highest  degree  of  care,  it  will 
not  do  to  sav  that  this  care  is  the  same  under  any  and  all 
circumstances.  It  is  true  that  contributory  negligence  as 
matter  of  law  has  been  declared  under  certain  facts,  but  the 
rule  is  based  upon  the  injustice  of  allowing  a  party  who  has 
shown  an  utter  disregard  for  his  own  safety  to  complain  of 
another*s  negligence.  And  where  a  statute  or  municipality 
has  prescribed  a  certain  duty  a  failure  to  perform  that  duty 
has  been,  by  the  courts,  declared  to  be  negligence.  The 
rule  exists  because  of  the  statute,  and  until  the  statute  it  did 
not  exist.  For  the  reasons  above  given,  we  think  the  seventh 
instruction  is  too  broad,  and  should  not  have  been  given. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Henley,  J.,  concurs  in  conclusion  reached. 


McCreery  v.  Nordyke. 

[No.  2,848.    FUed  May  19, 1889.    Rehearing  denied  Jan.  9, 1900.] 

Plbadino.— Comprint  Que$ii<med  for  First  Time  on  AppeaU.'—Wixen 
a  complaint,  qaestioned  for  the  first  time  in  the  assignment  of 
errors,  is  sufficient  to  bar  another  action  for  the  same  cause,  it  wiU 
be  held  good.    p.  631. 

Conversion.— CotnpZatn^— A  complaint  for  oonversion  alleging  that 
defendant,  as  agent  and  employe  of  the  plaintiff,  received  from  the 
latter  certain  goods,  wares,  and  merchandise  to  be  sold  for  defendant, 
and  that  plaintiff  converted  a  part  of  such  goods  to  his  own  use. 
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sufficiently  avers  ownership  by  the  plaintiff  in  the  property  con 
verted,  as  against  an  objection  raised  for  the  first  time  in  the  assign- 
ment of  errors,    pp.  631-635. 

From  the  Marion  Superior  Court.     Affirmed. 

L.  B.  Ewbank  and  B.  F.  Watson^  for  appellant. 
W.  V.  RookeVy  for  appellee. 

CoMSTOCK,  J.— Suit  for  conversion.  Verdict  and  judg- 
ment in  the  court  below  in  favor  of  appellee  for  $237.70. 

Appellant  assigns  as  error  the  action  of  the  court  in  over- 
ruling (1)  his  motion  for  a  new  trial;  (2)  his  motion  to  set 
aside  the  judgment.  The  third  specification  of  error  is  that 
the  complaint  does  not  state  facts  sufiicient  to  constitute  a 
cause  of  action.  It  is  argued  that  the  complaint  is  defective 
for  the  reason  that  it  does  not  contain  an  averment  of  owner- 
ship by  appellee  of  the  property  alleged  to  have  been  con- 
verted. The  sufficiency  of  the  complaint  is  challenged  for 
the  first  time  in  this  appeal.  If  either  paragraph  is  sufficient, 
the  claim  must  fail.  The  third  paragraph  alleges  that  at  cer- 
tain dates  named,  appellant,  as  the  agent  and  employe  of  the 
appellee,  received  of  and  from  him  goods,  wares,  and  meiv 
chandise  in  the  sum  of  $2,200.11  to  be  sold  by  defendant 
for.  plaintiff  and  accounted  for  to  plaintiff  at  the  sum  and 
price  of  $1,804.11;  that  defendant  sold  and  accounted  to 
plaintiff  for  said  merchandise  in.the  sum  of  $1,539.16;  that 
a  bill  of  particulars  of  said  goods  is  filed  with  the  complaint 
as  an  exhibit;  that  the  rest  of  said  merchandise,  and  the 
proceeds  accruing  from  the  sale  thereof  of  the  value  of  $800, 
the  defendant  converted  to  his  own  use,  and  embezzled,  etc. 

When  a  complaint  is  sufficient  to  bar  another  action  for 
the  same  cause,  and  it  is  questioned  for  the  first  time  in  the 
assignment  of  errors,  it  will  be  held  good.  Waiving  the 
question  whether  the  complaint  is  insufficient  as  between 
bailor  and  bailee  upon  demurrer,  we  are  clearly  of  the 
opinion  that  it  is  sufficient  to  bar  another  action  for  the  same 
cause,  and  must,  therefore,  under  the  rule,  hold  it  to  be  suffi- 
cient.   The  complaint  shows  a  right  of  action  in  appellee 
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sufficient  to  put  appellant  upon  answer.  This  also  disposes 
of  the  second  specification  of  error,  viz., 'that  the  court  erred 
in.  overruling  appellant^s  motion  to  set  aside  the  judgment 
on  complaint  urged  upon  the  ground  that  there  was  no 
sufficient  complaint  upon  which  to  go  to  triaL  Under  the 
first  and  remaining  specification  of  error,  the  overruling  of 
the  motion  for  a  new  trial,  appellant  discusses  the  action  of 
the  court  in  giving  instructions  one,  five,  and  nine.  No 
attempt  is  made  to  make  the  evidence  a  part  of  the  record. 
There  is  no  bill  of  exceptions,  and  while  there  appears  at  the 
close  of  each  of  said  instructions  the  words  "given  and 
excepted  to,"  signed  by  the  judge  of  the  trial  court  and 
dated,  it  does  not  appear  by  whom  the  exception  was  takan. 
This  assignment,  so  far  as  discussed  by  appellant,  presents  no 
question  for  the  determination  of  this  court.  Judgment 
affirmed. 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — Appellant  asks  for  a  rehearing  in  this 
cause  upon  the  grounds,  (1)  that  the  court  erred  in  holding 
the  third  paragraph  of  the  complaint  sufficient  to  withstand 
an  attack  made  for  the  first  time  upon  appeal;  (2)  in  holding 
that  a  complaint  in  an  action  for  conversion  which  is  suffi- 
cient to  bar  another  by  the  same  plaintiff  for  the  same 
cause  will  be  held  good  if  it  is  questioned  for  the  first  time 
by  an  assignment  of  errors.  In  support  of  the  petition, 
counsel  for  appellant  have  industriously  collected  and  cited 
many  cases.  The  following  are  cited  from  our  own  courts 
to  show  that  ownership  of  the  plaintiff  is  an  essential  mate- 
rial averment  in  a  complaint  for  conversion.  Day  v.  Watts, 
92  Ind.  442;  Kehr  v.  Hall,  117  Ind.  405;  Ryan  v.  Hurley , 
119  Ind.  115;  Kidder  v.  BiddUj  13  Ind.  App.  653;  Noblett 
V.  Dillinger^  23  Ind.  505. 

In  Day  v.  Watts,  supra,  the  complaint  alleged  that  the 
defendants  with  force  and  arras  wrongfully  and  forcibly 
took  from  the  plaintiff,  and  carried  aw^ay  and  converted  to 
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their  own  use,  certain  property.  A  motion  in  arrest  of 
judgment  was  overruled  by  the  circuit  court.  In  reversing 
the  judgment,  the  Supreme  Court  said :  '^However  wrong- 
ful the  taking  of  the  property  in  this  case  may  have  been  in 
a  moral  point  of  view,  or  considered  abstractly,  the  plaintiff 
had  no  right  to  maintain  this  action,. unless  he  had  at  least 
some  special  or  qualified  interest  in  the  property  which  was 
either  impaired  or  destroyed  by  the  wrongful  act  of  the 
defendants.  *  *  ♦  The  allegation  that  the  property 
described  in  the  complaint  was  wrongfully  and  forcibly 
taken  from  the  plaintiff  cannot  be  justly  construed  as 
amounting  to  an  averment  that  the  property  belonged  to 
him." 

The  complaint  avers  no  fact  showing  an  interest  in  the 
property  except  that  it  was  taken  from  his  possession. 

In  Eehr  v.  Hall,  117  Ind.  405,  the  court  said:  "The 
second  paragraph  of  the  complaint  is,  in  our  opinion,  bad. 
It  is  alleged  that  the  appellee  was  directed  by  the  Elkhart 
Circuit  Court  to  take  possession  of  the  property  in  the 
chaKel  mortgage  described,  and  that  he  demanded  posses- 
sion thereof  of  the  appellants,  and  they  refused  to  surrender 
the  possession,  but  converted  the  property  to  their  own  use 
wrongfully.  It  is  not  alleged  that  the  appellee  ever  had 
possession  of  the  property,  but  the  inference  to  be  drawn 
from  what  is  alleged  is  that  he  never  had  the  possession, 
thereof.  From  all  that  appears  in  this  paragraph  of  the 
complaint,  it  does  not  appear  that  the  appellee  was  entitled 
to  the  possession  of  the  property." 

In  Ryan  v.  Hurley ,  119  Ind.  115,  the  second  paragraph 
of  the  complaint  was  held  bad  because  it  was  not  averred 
that  the  horse  alleged  to  have  been  converted  was  of  any 
value,  or  that  the  plaintiff  sustained  any  damage  by  reason 
of  such  conversion. 

In  Kidder  v.  Biddle,  13  Ind.  App.  653,  the  third  para- 
graph of  the  complaint  was  for  conversion.  The  court  said: 
"It  is  insisted  that  the  demurrer  should  have  been  sustained 
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to  the  third  paragraph,  for  the  reason  that  it  does  not  aver 
that  appellees  had  a  general  or  special  property  in  the  money 
therein  referred  to,  or  that  they  were  entitled  to  the  posses- 
sion thereof  at  the  time  of  the  alleged  eonversionu  As  to 
the  objections  mentioned,  the  first  and  third  paragraphs  of 
the  complaint  are  sufiicient  It  clearly  appears  in  the  first 
paragraph,  that  app^lees  furnished  its  acceptance  to  the 
corporation  for  the  express  purpose  of  paying  the  note,  and 
in  the  third  paragraph  it  is  expressly  averred  that  appellees 
furnished  the  appellant  the  money  for  that  purpose.'^  The 
court  held  that  an  action  either  for  conversion  or  for  money 
had^and  received  may  be  brought  against  one  to  whom  the 
money  is  sent  with  directions  to  pay  a  particular  debt  due 
from\he  sender  to  a  third  party,  when  he  in  disregard  of 
such  directions  converts  the  money  to  the  use  of  some  one 
else. 

Nohlett  V.  Dillingery  23  Ind.  506,  was  a  suit  for  conversion 
of  a  promissory  note.  The  second  paragraph  of  complaint 
avers  that  the  note  was  the  property  of  the  husband  of  the 
plaintiff,  who  died,  leaving  property  worth  less  than  $200; 
that  the  plainti£F  had  filed  her  petition  in  the  court  of  com- 
mon pleas  alleging  that  fact;  that  appraisers  had  been  ap- 
pointed, who  had  returned  an  inventory  and  appraisement 
of  such  property,  including  the  note,  amounting  to  $289; 
and  that  the  proceedings  upon  her  petition  were  yet  pend- 
ing; that  the  note  was  obtained  by  the  defendant  wrong- 
fully. Held  that  the  order  of  the  common  pleas  court 
ordering  the  delivery  of  the  property  to  her  was  necessary 
to  give  her  title  thereto,  and  that  the  suit  was  prematurely 
brought. 

We  do  not  deem  it  necessary  to  refer  in  detail  to  the 
numerous  other  cases  cited  in  appellant^s  brief.  They  are 
to'  the  effect  that  a  plaintiff  must  aver  in  such,  an  action 
ownership  of  the  property,  or,  as  was  said  in  Day  v.  WattSy 
92  Ind.  442,  "Some  special  or  qualified  interest  in  the  prop- 
erty, which  was  either  impaired  or  destroyed  by  the  wrong- 
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ful  act  of  the  defendant."  The  complaint  shows  the  exist- 
ence of  the  relation  of  principal  and  agent  between  appellee 
and  appellant;  the  receipt  from  the  possession  of  appellee  of 
the  property  in  question  by  appellant,  to  be  sold  by  appel- 
lant for  the  appellee  and  accounted  for  to  him  at  a  certain 
snm;  that  he  sold  and  accounted  for  a  portion  of  it;  and  that 
*^the  rest  of  the  merchandise  and  the  proceeds  arising  from 
the  sale  thereof"  he  converted  to  his  own  use  and  embezzled, 
to  the  damage  of  plaintiflF,  etc. 

The  cases  cited  by  the  appellant  do  not  show  a  fiduciary 
relation  between  the  parties.  The  transactions  were  between 
etrangers.  The  one  was  as  much  entitled  to  the  possession 
of  the  property  in  controversy  as  the  other.  In  the  cause 
before  us,  the  parties  determined  by  their  agreement  their 
respective  attitudes  with  respect  to  the  property  toward  one 
another.  Appellant  accepted  the  position  of  agent  of  his 
principal,  the  appellee.  He  recognized  his  principal  as  the 
owner  of  the  property  with  reference  to  which  he  contracted, 
or  at  least  as  entitled  to  its  possession  and  control.  This 
right,  as  agent,  he  could  not  question.  Under  the  law,  a 
principal  suing  his  agent  for  conversion  need  make  no 
demand  for  the  return  of  the  property  before  bringing  suit, 
the  law  recognizing  his  right  where  such  relations  exist  to 
the  property.    The  complaint  shows  a  violation  of  his  trust 

The  case  of  Yardman  v.  Wolfy  54  N.  Y.  Supp.  192,  is  in 
manv  of  its  features  similar  to  the  case  at  bar.  It  is  stated 
(quoting  the  syllabus,  which  is  borne  out  by  the  text):  "A 
complaint  for  conversion,  alleging  that  certain  rugs  were 
delivered  by  plaintiffs  to  defendant  as  a  factor,  to  be  sold, 
and  that  defendant  refuses  to  account, — i.  e.  to  state  how 
many  rugs  have  been  sold  by  him, — ^which,  by  virtue  of 
their  agreement,  gives  plaintiffs  the  immediate  right  to 
demand  a  return  of  the  goods  on  hand,  and  of  the  proceeds 
of  any  that  have  been  sold,  sufficiently  alleges  a  right  of 
possession  to  sustain  the  action."    In  the  opinion  the  court 
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said:  "Nor  is  the  objection  that  the  complaint  does  not 
allege  ownership  nor  right  of  possession  of  plaintiffs  well 
taken.  It  is  true  that  ownership  or  right  of  possession  must 
be  pleaded  and  proved  to  sustain  an  action  for  conversion, 
but  so  far  as  the  pleading  is  concerned,  it  is  sufficient  if  faots 
are  set  forth  which  show  property  or  right  of  possession  in 
the  plaintiffs/'  See,  also,  Bauh  v.  Stevens,  21  Ind.  App. 
650,  and  the  authorities  there  cited. 

In  the  following  cases  our  courts  have  held  that  where  a 
complaint  is  questioned  for  the  first  time  upon  appeal,  it  will 
be  held  good,  if  it  is  sufficient  to  bar  another  action  for  the 
same  cause.  Burkhart  v.  Oladish,  123  Ind.  337;  Citizefks 
St.  R.  Co.  V.  Willoeby,  184  Ind.  568;  DuSouchet  v.  Dutcher, 
113  Ind.  249;  Chapell  v.  Shuee,  117  Ind.  481;  Cokhen  v. 
Ninde,  120  Ind.  88;  Beat  v.  State,  ex  rel,  77  Ind.  231; 
Field  v.  Burton,  71  Ind.  380;  Donellan  v.  Hardy^  57  Ind. 
393;  Harper  v.  Pound,  10  Ind.  32;  Bertha  v.  Sparks,  19 
Ind.  App.  431. 

In  Burkhardt  v.  Oladish,  supra,  the  court  said:  ''The 
sufficiency  of  the  complaint  is  questioned  for  the  first  time 
in  this  court,  and  when  so  questioned  it  is  settled  that  if  the 
complaint  would  be  good  after  verdict,  or  is  sufficient  to  bar 
another  action  for  the  same  cause,  it  is  sufficient  to  withstand 
such  an  attack." 

In  Citizens  St.  R.  Co.  v.  Willoeby,  134  Ind.  563,  the 
court  said:  "It  is  a  well  settled  rule  that  where  the  suffi- 
ciency of  a  complaint  is  tested  for  the  first  time  by  the 
assignment  of  error  in  this  court,  it  will  be  held  sufficient, 
if  it  contain  facts  enough  to  bar  another  action  for  the  same 
cause." 

It  may  be  that  the  Supreme  Court  and  this  Court,  in  the 
foregoing  cases  have  too  broadly  stated  the  rule  as  to  the 
sufficiency  of  a  complaint  when  questioned  for  the  first 
time  upon  appeal.  As  to  this  we  give  no  opinion,  but  the 
complaint  clearly  shows  such  an  interest  in  the  property 
in  question  as  between  the  principal  and  agent  as  to  make  it 
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sufficient  to  bar  another  action  between  the  parties  for  the 
same  cause.  Petition  for  a  rehearing  overruled.  Black,  J., 
and  Henley,  J.,  dissent 


Dissenting  Opinion. 

Henley,  J. — The  complaint  in  this  case,  omitting  the 
formal  parts,  is  in  the  following  words:  "Addison  H.  Nor- 
dyke,  plaintiff,  for  a  cause  of  action  against  Charles  N.  Mc- 
Creery,  defendant,  says  that,  heretofore,  on  and  between 
the  26th  day  of  September,  1896,  and  the  11th  day  of 
March,  1896,  the  defendant,  as  agent  and  employe  of  the 
plaintiff,  received  of  and  from  plaintiff  goods,  wares,  and 
merchandise  of  the  value  of  $2,200  to  be  sold  by  defendant 
for  plaintiff  and  accounted  for  to  plaintiff  at  the  sum  and 
price  of  $1,804.11;  that  the  defendant  sold  and  accounted 
to  plaintiff  for  said  merchandise  in  the  sum  and  amount  of 
$1,539.16;  that  a  bill  of  particulars  of  said  goods  and 
credits  marked  Exhibit  A  is  filed  herewith;  that  the  rest 
and  residue  of  said  merchandise,  and  the  proceeds  arising 
from  the  sale  thereof,  of  the  value  of  $800,  the  defendant 
unlawfully  converted  to  his  own  use,  and  embezzled,  to  the 
damage  of  plaintiff  in  the  sum  of  $500,  whereby  plaintiff 
demands  judgment  for  $500  and  all  proper  relief." 

The  complaint  is  attacked  for  the  first  time  upon  appeal, 
by  the  assignment  of  errof  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  Mill  be 
observed  that  the  complaint  is  for  conversion.  It  is  the 
recognized  law  of  this  State  that  the  complaint,  to  withstand 
a  demurrer  for  want  of  sufficient  facts  in  an  action  for 
conversion,  must  allege  that  the  plaintiff  is  the  owner  of  the 
property  or  entitled  to  its  possession  at  the  time  it  is  con- 
verted. These  are  material  averments  which  are  absolutely 
necessary  to  be  alleged  and  proved  in  order  to  maintain  the 
action.  Day  v.  Watts^  02  Tnd.  442;  Byan  v.  Hurley,  119 
Ind.  115;  Kidder  v.  Biddies  13  Ind.  App.  653;  Easter  v. 
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Fleming f  78  Ind.  116.  We  think  the  rule  is  thoroughly 
established  in  this  court  that,  where  a  complaint  is  attacked 
for  the  first  time  on  appeal,  the  assignment  will  be  available 
if  it  appears  that  a  material  avermfent  has  been  omitted  from 
the  complaint.  Western  Assurance  Co.  v.  KoontZy  17  Ind, 
App.  54;  Dickey  v.  Kalfshechy  20  Ind.  App.  290;  Bertha 
V.  SparkSy  19  Ind.  App.  431;  Metropolitan  Ins.  Co.  v. 
McCormicky  19  Ind.  App.  49;  Dotson  v.  Dotsony  18  Ind. 
App.  436;  Barter  v.  ParsonSy  14  Ind.  App.  331;  Town  of 
Ladoga  v.  Linny  9  Ind.  App.  15;  Mansut  v.  Streighty  103 
Ind.  358;  Cox  v.  Huntery  79  Ind.  590;  Elliott's  App.  Proc. 
§472.  It  is  also  the  law  in  this  State  that  when  the  com- 
plaint is  sufficient  to  bar  another  action  for  the  same  cause, 
arid  it  is  questioned  for  the  first  time  upon  appeal,  it  moII  be 
held  good.  These  decisions  are  not  conflicting.  A  com- 
plaint which  wholly  fails  to  aver  some  material  fact  would 
not  be  sufficient  to  bar  another  action  for  the  same  cause. 
On  account  of  the  failure  of  the  complaint  in  this  cause  to 
allege  either  ownership  or  right  of  possession  in  the  plain- 
tiff in  the  goods  alleged  to  have  been  converted,  I  think  the 
complaint  should  be  held  bad,  and  the  case  reversed  for 
that  reason. 


Parrill  et  al.  v.  Cleveland,  Cincinnati,  CmcAOO 
AND  St.  Louis  Railway  Company. 

[No.  2,984.     Filed  Januarj  10,  1900.] 

Carriers. — Shipment  of  Live  Stock. — Loss  in  Transit. — Pleading, — 
Complaint. — Tort.^ln  an  action  against  a  railroad  company  for 
loss  of  live  stock  in  transit,  the  complaint  alleged  that  plaintiff  de- 
livered to  defendant  certain  live  stock,  to  be  transported  by  it  as  a 
common  carrier;  that  the  animals  wer«i  loaded  on  a  car  furnished 
therefor  by  defendant,  said  car  having  open  spaces  at  the  sides  and 
ends,  and  were  bedded  with  hay,  which  was  liable  to  be  set  on  fire 
by  sparks  from  the  engine;  that  defendant,  well  knowing  these 
conditions,  placed  the  car  near  the  engine,  which  had  negligently 
been  permitted  to  be  and  remain  out  of  repair,  by  reason  whereof, 
and  by  reason  of  its  negligent  and  careless  operation,  sparks  were 
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emitted  from  the  engine,  the  hay  ignited  and  the  live  stook  burned; 
wherefore  plaintiff  was  damaged,  etc.  The  defendant  company 
filed  answer  in  denial.  Held,  that  the  complaint  stated  a  cause  of 
action  in  tort,  and  that  there  could  be  no  recovery  where  the  evi- 
dence, on  the  trial,  showed  that  the  shipment  was  made  under  a 
written  contract  which,  among  other  things,  exempted  the  defend- 
ant from  liability  for  any  injury  to  the  live  stock  caused  by  the 
burning  of  hay,  straw,  or  other  materials  used  for  feed  or  bedding. 
pp.  639-656, 

Elbotion  of  Remedies.— Contract.— Tor^— Where  there  is  no  legal 
duty  except  that  arising  from  a  contract,  there  cannot  be^n  ejection 
between  an  action  on  contract  and  one  in  tort. '  p,  648, 

Carriers. — Contract, — Notice, — Where  a  contract  between  a  shipper 
of  live  stock  and  a  common  carrier  provides  for  reasonable  notice 
of  claim,  the  giving  of  such  notice  being  a  condition  precedent*  it 
is  a  part  of  the  plaintiff's  cause  of  action  to  show  performance  of 
this  precedent  obligation  on  his  part,  or  to  show  a  waiver  of  per- 
formance,    p.  65S. 

^AMJt.— Limitation  of  Liability.— Negligence, — Where  live  stock  is 
shipped  under  an  express  contract,  which  relieves  the  carrier  from 
liability  for  loss  occasioned  by  a  specified  cause,  the  carrier  is  not 
liable  for  loss  occasioned  by  such  cause,  if  the  carrier  was  itself  with- 
out fault  or  negligence,     p.  C52. 

From  the  Grant  Superior  Court.    Affirmed. 

Austin  DeWolfy  for  appellants. 
C.  E,  Cowgill,  for  appellee. 

Black^  J. — The  appellants,  as  partners,  sued  the  appellee, 
alleging  in  the  complaint  that  the  appellee  was  a  common 
carrier  of  goods  from  Fairmount,  in  Grant  county,  Indiana, 
to  Anderson,  in  Madison  county,  Indiana;  that  on  the  18tli 
of  October,  1897,  the  appellants  delivered  to  the  appellee 
certain  hogs,  sheep,  and  calves,  the  number  and  value  of 
each  class  being  stated,  all  of  the  value  of  $770;^  that  these 
animals  were  to  be  carried  by  the  appellee  from  said  Fair- 
mount  by  way  of  said  Anderson  to  East  Buffalo,  New  York; 
that  they  were  loaded  in  a  car  furnished  by  the  appellee, 
having  open  spaces  in  the  sides  and  ends,  and  were  bedded 
with  hay,  which  was  combustible  and  liable  to  be  set  on  fire 
by  sparks  and  cinders;  that  the  appellee  received  said  ani- 
mals so  loaded  and  bedded,  well  knowing  that  said  hay  was 
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combustible  and  liable  to  be  ignited  by  sparks  and  cinders; 
that  on  said  day  the  appellee  undertook  to  convey  said  car  of 
stock  from  said  I^airmount,  by  way  of  said  Anderson  to  said 
East  Buffalo,  by  placing  said  car  in  a  train  of  cars  used  for 
hauling  freight,  composed  of  twelve  or  fifteen  box  cars;  that 
the  spark-arrester  on  said  engine  used  by  the  appellee  in 
hauling  said  cars  was  out  of  repair,  and  the  appellee  car^ 
lessly  and  negligently  operated  said  engine,  "and  by  reason 
of  said  want  of  repair,  and  carelessly  and  negligently 
operating  the  same,  it  emitted  sparks  when  employed  in 
hauling  said  cars;"  that  the  appellee,  well  knowing  the 
premises,  placed,  kept,  and  hauled  the  car  containing  said 
animals  in  a  dangerous  and  hazardous  place  near  said  en- 
gine; and  that  by  and  through  want  of  repair  of  said  spark- 
arrester,  and  the  careless  and  negligent  handling  of  said 
engine  while  hauling  said  car,  sparks  and  cinders  were  emit- 
ted from  said  engine,  and  entered  said  open  spaces  in  said 
car,  and  ignited  said  hay  and  set  the  car  on  fire,  and  said 
animals  were  burned  and  damaged  and  killed,  to  the  damage 
of  the  appellants  in  the  sum  of,  etc. ;  wherefore,  etc.  There 
was  an  answer  in  denial,  and  the  cause  was  tried  by  jury. 
It  appeared  on  the  trial  that  the  shipment  was  made 
under  a  written  shipping  contract,  signed  by  both  parties, 
which*  was  introduced  in  evidence.  It  contained  many  pro- 
visions qualifying  the  liability  of  the  carrier,  among  them 
a  stipulation  that  the  carrier  should  not  be  liable  for  any 
injury  sustained  by  the  live  stock  occasioned  by  certain 
specified  causes,  among  them  l)eing  the  burning  of  hay  or 
straw  or  other  material  used  for  feeding  or  bedding,  or  fire 
from  any  cause  whatever.  There  was  also  a  provision  that 
no  claim  for  damages  which  might  accrue  to  the  shipper 
under  this  contract  should  be  allowed  or  paid  by  the  carrier, 
or  sued  for  in  any  court  by  the  shipper,  linless  a  claim  for 
such  loss  or  damages  should  be  made  in  writing,  verified  by 
the  affidavit  of  the  shipper  or  his  agent  and  delivered  to  the 
freight  claim  agent  of  the  carrier  at  his  office  in  Cincinnati, 
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Ohio,  within  five  days  from  the  time  of  the  removal  of  the 
stoek  from  the  car.  There  was  a  provision,  also,  that  the 
shipper  at  his  own  risk  and  expense  should  load  and  take 
care  of  and  feed  and  water  the  stock  whilst  being  trans- 
ported, and  that  the  carrier  should  not  be  under  any  liability 
or  duty  with  reference  thereto  except  in  actual  transporta- 
tion thereof;  and  provision  was  made  for  the  carriage  of 
those  in  charge  of  the  stock  without  extra  charge.  There 
was  an  acknowledgment  of  the  shippers  that  they  had  the 
option  of  shipping  the  stock  at  a  high  rate  of  freight  accord- 
ing to  the  official  tariffs,  classifications,  and  rules  of  the 
carrier,  and  thereby  receiving  the  security  of  the  liability  of 
the  transportation  company  as  a  common  carrier  of  said  live 
stock,  but  that  they  had  voluntarily  decided  to  ship  the  stock 
under  this  contract  at  the  reduced  rate  therein  stipulated. 

The  court  below  ruled  that,  the  action  not  having  been 
brought  upon  the  written  contract,  it  could  not  be  main- 
tained, and  directed  the  jury  to  return  a  verdict  for  the 
appellee,  which  accordingly  was  done.  A  motion  for  a 
new  trial  assigning  the  single  ground  that  the  court  erred 
in  thus  instructing  the  jury  was  overruled,  and  tb^  matter 
is  brought  before  this  court  as  a  reserved  questi6n  of  law 
upcm  a  bill  of  exceptions  under  §642  Bums  1894,  §630 
Homer  1897. 

The  complaint  is  characterized  by  the  appellants  as  a 
complaint  in  tort.  We  think  it  can  not  properly  be  regarded 
as  a  complaint  on  contract  express  or  implied.  There  is  no 
averment  of  a  promise  and,  in  terms,  a  consideration 
therefor. 

In  Smith  v.  Seward,  3  Pa.  St.  342,  it  was  said :  "There 
has  been  a  good  deal  of  wavering  on  the  subject,  not  only 
as  to  the  proper  remedy,  but  as  to  the  distinctive  feature  of 
the  declaration.  In  regard  to  the  latter,  Corbett  v.  Pack- 
ingiofij  6  Bam.  &  Ores.  268,  has  put  the  law  of  the  subject 
on  satisfactory  ground,  by  making  the  presence  or  absence 
of  an  averment,  not  of  promise  only,  but  of  consideration 
Vol.  23—41 
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also,  the  criterion;  *  *  *  and  when  a  consideration  is 
not  laid,  the  word  agreed^  or  undertook^  or  even  the  more 
formal  word  promised,  must  be  treated  as  no  more  than 
inducement  to  the  duty  imposed  by  the  common  law."  See 
Hutchinson  Carriers  §744;  Ansell  v.  WaterhoiLsef  2  Chit. 
1;  Bretherton  v.  Wood^  3  B.  &.  B.  54;  Tattan  v.  Great 
Western  R.  Co.,  2  E.  &  E.  844,  106  Eng.  C.  L.  844;  Baylis 
V.  Lintott,  L.  R.  8,  C.  P.  345. 

In  Elliott  on  Eailroads,  §1693,  it  is  said:  ^'As  a  general 
rule,  where  there  is  a  breach  both  of  contract  and  of  dutv 
imposed  by  law,  as  in  the  case  of  loss  or  injury  by  a  common 
carrier,  the  plaintiff  may  elect  to  sue  either  in  contract  op 
in  tort.  But  it  has  been  held  in  Indiana  that  where  the 
plaintiff  elects  to  sue  in  tort,  or  for  a  breach  of  the  duty  im- 
posed by  law,  he  can  not  recover  if  the  evidence  shows  a  spe- 
cial contract.  This  may  be  correct  where  the  plaintiff  sues 
on  an  implied  contract,  but  where  he  sues  in  tort  for  negli- 
gence, it  seems  to  us  that  it  can  not  be  good  law,  for  it  would 
do  away  with  the  doctrine  of  election  of  remedies." 

If  the  complaint  could  be  treated  as  based  upon  contract, 
it  is  well  settled  under  our  practice  in  this  State  that  it  could 
not  be  regarded  as  founded  upon  a  written  contract,  and 
that  in  such  case,  when  it  appeared  upon  the  trial  that  the 
contract  was  a  written  one,  the  action  could  not  be  further 
maintained. 

In  IndianapoliSy  etc.,  R,  Co.  v,  Remmy,  13  Ind.  518, 
it  was  decided,  that,  under  our  code,  where  an  action  against 
a  common  carrier,  as  such,  proceeds  as  upon  contract,  if  the 
contract  was  in  writing,  the  written  contract,  or  a  copy 
thereof,  must  be  filed  with  the  complaint,  and  that  where  in 
such  case  the  contract  is  not  by  the  complaint  shown  to  be 
in  writing  and  exhibited,  and  it  appears  in  evidence  on  the 
trial  to  be  a  written  contract,  the  plaintiff  can  not  recover. 

In  Jeffersonvilley  etc.y  R.  Co.  v.  Worlandy  50  Ind.  339, 
the  complaint  alleged  a  special  contract  to  transport  certain 
live  stock,  from,  etc.  to,  etc.,  at  a  specified  price;  that  the 
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plaintifF  shipped  the  live  stock  described  on  the  evening  of  a 
certain  day,  and  the  defendant  agreed  to  deliver  it  at  its 
destination  the  next  day,  at  9  o'clock,  a.  m.,  and  the  com- 
plaint showed  negligent  delay  and  consequent  loss,  etc.  It 
was  found  on  the  trial  that  there  was  no  special  contract, 
and  it  was  held  by  the  Supreme  Court  that  there  could  be 
no  recovery  on  an  implied  contract  to  carry  in  a  reasonable 
time,  or  for  breach  of  the  legal  duty  of  the  defendant  as  a 
common  carrier;  that  there  was  a  failure  of  proof. 

In  Lake  Shore,  etc,  R,  Co.  v.  Bennett,  89  Ind.  457,  it  wfts 
said  by  the  court  (page  470)  that,  in  both  of  the  two  para- 
graphs of  the  complaint,  the  plaintiff  sued  the  defendant  as 
a  common  carrier  for  hire  for  an  alleged  breach  of  its  com- 
mon law  duty  as  such  carrier  in  the  transportation  of  his 
cattle.  On  page  469,  speaking  of  the  first  paragraph  of  the 
complaint,  it  was  said  that  in  it  the  plaintiff  "counted 
exclusively  upon  an  implied  contract  or  agreement  of  the 
appellant,  as  a  common  carrier,  and  sought  to  recover  dam- 
ages for  an  alleged  breach  of  its  common  law  duty  as  such 
carrier  in  the  transportation  of  his  cattle.  No  reference 
whatever  is  made  in  the  first  paragraph  to  any  special  or 
written  contract  between  the  parties  for  the  carriage  and 
delivery  of  appellee's  cattle.  When,  therefore,  the  court 
found,  as  it  did,  that  appellee's  cattle  were  delivered  to  and 
received  by  the  appellant  under  a  special  contract,  which 
was  at  the  time  duly  executed  by  the  parties,  it  would  seem 
that  such  finding  would  be  an  end  of  the  case,  as  stated  in 
the  first  paragraph  of  the  complaint,  and  that  no  recovery 
could  be  had  thereon.  Especially  so,  when  it  was  agreed  in 
such  special  contract  that  the  appellant  ^does  not  and  will 
not  assume  or  consent,  as  a  common  carrier,  to  transport  live 
stock.'  In  the  face  of  this  stipulation  or  limitation,  agreed 
to  expressly  by  the  appellee,  he  can  not,  as  it  seems  to  us, 
maintain  his  action  against  the  appellant,  as  a  common 
carrier  for  any  alleged  breach  of  its  common  law  duty  as 
such  carrier  in  the  transportation  of  his  cattle."     On  page 
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471,  after  holding  that  the  plaintiff  by  a  reference  in  the 
complaint,  which  reference  is  quoted  in  the  opinion  of  the 
court,  did  not  in  fact  declare  upon  such  contract,  it  was 
said:  ^'It  was  not  competent  for  the  appellee,  as  it  seems 
to  us,  to  ignore  the  written  contract  assented  to  and  accepted 
by  him  for  the  transportation  of  his  cattle,  and  to  attempt, 
in  direct  contravention  of  the  provisions  of  such  contract, 
to  hold  the  appellant  liable  in  damages  as  a  common  carrier, 
for  an  alleged  breach  of  its  common  law  duty  as  such  car- 
rier, in  the  transportation  of  his  cattle."  It  will  be 
observed  upon  a  perusal  of  the  original  opinion  in  that  case 
that  the  court  held,  in  effect,  that  the  special  findings  of  t'.e 
trial  court  showed  that  there  was  no  negligence  on  the  part 
of  the  carrier,  and  on  petition  for  a  rehearing  it  was  said: 
"There  can  be  no  difference,  practically,  whether  the  appel-  * 
lee  bases  his  claim  for  recovery  upon  the  appellant's  liability 
as  a  common  carrier  or  upon  the  express  contract  set  out  in 
the  special  findings  of  the  court,  as,  in  our  opinion,  such 
special  findings  of  fact  show  that  the  appellant  was  not  liable 
upon  either  ground.  The  appellee's  loee  resulted  from 
causes  over  which  the  appellant  had  no  control,  and  against 
which  no  care  or  prudence  could  have  provided;  and  the 
tE^ecial  findings  show  that  the  appellee's  property  had  all  the 
care  and  attention  that,  under  the  circumstances,  an  ordi- 
narily careful  man  would  have  bestowed  upon  his  own 
property." 

In.  Hall  V.  Pennsylvania  Co.,  90  Ind.  459,  it  was  said 
that  the  complaint  alleged,  in  substance,  "that  the  appellee, 
on  the  16th  day  of  July,  1877,  and  long  prior  thereto,  was 
a  common  carrier  of  goods,  to  carry  for  hire  the  goods  of  all 
persons,  upon  request,  from  Philadelphia,  Pennsylvania,  to 
Kendallville,  Indiana;  that  on  said  day  the  appellant's  tes- 
tate [George  Glatte],  delivered  to  the  appellee,  as  such 
carrier,  in  good  order,  fifteen  barrels  of  sugar,  the  goods  of 
such  decedent,  to  be  carried  by  the  appellee  safely  from 
Philadelphia  to  Kendallville,  then  and  there  to  be  delivered 
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to  the  said  George  Glatte,  then  in  life;  that  appellee  then 
and  there  received  said  goods  to  be  safely  carried  and 
delivered  as  aforesaid,  for  a  reasonable  reward  to  be  paid 
therefor  by  the  said  Glatte;  that  appellee  failed  and  neg- 
lected safely  to  carry  and  deliver  said  goods  to  said  Glatte, 
in  his  lifetime,  nor  since  his  death  had  appellee  delivered 
the  same  to  appellant,  but  that  the  same  had  been  wholly 
lost,  for  want  of  due  care  and  preservation  by  the  appellee, 
to  the  damage  of  the  appellant  in  the  sum  of,"  etc.  It 
appeared  in  evidence  that  there  was  a  written  contract, 
which  provided  that  the  carrier  should  not  be  liable  for  loss 
by  fire.  It  was  said  by  the  court  that  the  appellant  in  the 
complaint  "counted  exclusively  upon  an  implied  contract 
or  agreement  of  the  appellee,  as  a  common  carrier,  and 
sought  to  recover  damages  for  an  alleged  breach  of  its  com- 
mon law  duty  as  such  carrier."  The  evidence  showed  that 
the  goods  were  lost  by  fire,  and  clearly  indicated  that  they 
were  so  lost  without  any  negligence  on  the  part  of  the 
carrier.  The  decision,  however,  was  not  based  upon  the 
absence  of  negligence,  but  it  was  said :  "When  the  evidence 
showed,  as  it  did,  that  the  decedent's  sugar  was  delivered 
to  and  received  by  the  appellee  for  transportation  and  deliv- 
ery, under  the  terms  of  a  special  contract,  there  could  be 
no  recovery  by  the  appellant  in  this  action,  because  the 
special  contract  was  not  sued  on,  and  because  of  the  fatal 
variance  between  the  case  made  by  the  allegations  of  the 
complaint  and  the  case  made  by  the  evidence." 

The  case  last  mentioned  is  recognized  in  Indianapolis, 
etc.,  R.  Co.  V.  Forsythe,  4  Ind.  App.  326,  328,  as  a  suit 
on  an  implied  contract. 

In  Bartlett  v.  Pittsburgh,  etc.,  R.  Co.,  94  Ind.  281,  an 
action  for  damages  occasioned  by  delay  in  the  shipment  of 
live  stock,  it  was  said  of  the  first  paragraph  of  the  complaint, 
that  it  was  alleged  that  on,  etc.,  the  plaintiff  delivered  to 
the  defendant,  a  common  carrier,  265  head  of  hogs,  at,  etc., 
to  be  transported  and  delivered  to  the  plaintiff  at,   etc., 
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within  a  reasonable  time;  that  defendant  failed  to  do  this, 
but  carried  the  hogs  to  an  intermediate  station  named,  an  I 
there  delayed  and  kept  them  in  pens,  in  unhealthy  places, 
for  twelve  days,  whereby  fifty-eight  died  and  the  remainder 
shrank  in  weight,  etc.,  to  the  plaintiff's  damage,  etc. 

It  was  said  by  the  court  that  this  first  paragraph  of  com- 
plaint was  based  on  the  defendant's  liability  as  a  common 
carrier,  and  not  upon  a  written  contract;  but  that  it  was 
sho\\Ti  in  evidence,  and  specially  found  by  the  jury,  that  the 
shipment  was  made  under  written  contracts;  and  thereupon 
it  was  said:  "It  is  settled  by  the  decisions  of  this  court,  that 
where  suit  is  brought  against  a  common  carrier  to  recover 
damages  for  the  non-delivery  of  goods  received  by  it  for  car- 
riage, and  the  complaint  merely  alleges  a  breach  of  the  com- 
mon law  duty  of  such  carrier,  if  the  evidence  shows  that  th  ? 
goods  were  received  for  carriage  under  a  special  wTitteu 
contract,  which  was  not  declared  upon,  the  variance  is  fatal 
and  the  plaintiff  cannot  recover;"  citing  Indianapolis,  etc., 
R,  Co.  V.  Bemmy,  13  Ind.  518;  Jeffersonville,  etc.,  R,  Co. 
V.  Worland,  50  Ind.  339;  Lake  Shore,  etc.,  R.  Co,  v.  Ben- 
nett, 89  Ind.  457,  and  Hall  v.  Pennsylvania  Co.,  90  InJ: 
459. 

In  Snow  V.  Indiana,  etc.,  i?.  Co.,  109  Ind.  422,  there 
were  two  paragraphs  of  complaint,  and  it  was  said  by  the 
court  that  both  of  them  counted  "upon  the  violation  of  an 
alleged  agreement  to  ship  from,"  etc.,  to  etc.,  by  a  certain 
route  named.  It  was  said  that  the  bill  of  lading  must  be 
taken  as  the  final  repository  and  the  sole  evidence  of  the 
agreement  between  the  parties,  and  that  Indianapolis,  etc., 
R.  Co.  V.  Remmyy  supra;  Hall  v.  Pennsylvanvi  Co.,  supra, 
and  Bartlett  v.  nttshurgh,  etc.,  R.  Co.,  supra,  maintain 
the  rule  that  where  suit  is  brought  against  a  common 
carrier  for  a  breach  of  common  law  duty,  in  failing  to 
deliver  the  goods,  if  tlie  evidence  shows  that  the  goods  were 
received  \inder  a  special  written  contract  which  was  not 
declared  on,   the  variance  is  fatal,  and  there  can  be  no 
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recovery;  and  that,  since  it  appeared  that  the  goods  Were 
received  for  shipment  under  a  written  contract  set  up  in 
the  first  paragraph  of  complaint,  "there  could,  in  no  event, 
have  been  a  recovery  under  the  second  paragraph,  which 
simply  counted  upon  a  breach  of  the  carrier's  common  law 
duty." 

In  Indianapolis,  etc.,  /?.  Co.  v.  Forsythe,  4  Ind.  App. 
326,  it  was  said  that  the  complaint  declared  upon  a  parol  or 
implied  agreement  for  the  transportation  of  certain  goods, 
for  a  valuable  consideration,  and  charged  that  they  were 
burned  through  negligence.  On  the  trial,  the  evidence 
,  showed  a  bill  of  lading  containing  a  stipulation  against  the 
carrier's  liability  for  loes  by  fire.  It  was  held  that  there  was 
a  fatal  variance.  In  the  course  of  the  opinion  it  was  said 
that  if  the  evidence  showed  a  case  of  negligence,  the  bill 
of  lading  would  be  no  defense,  "nor  do  we  think  in  such 
*a  case  it  would  necessarily  constitute  the  foundation  of  the 
action."  But  it  was  further  said,  that  if  the  liability 
were  one  from  which  the  carrier  might  relieve  himself  by 
contract,  and  such  contract  was  in  fact  entered  into,  "there 
can  be  no  doubt  under  the  Indiana  authorities  that  the 
action  must  be  upon  the  contract,  and  not  upon  the  common 
law  liability."  The  court  spoke  of  the  existence  of  a  differ- 
ent rule  elsewhere,  and  concluded  that  under  the  decisions 
of  our  Supreme  Court  the  right  to  elect  between  an  action 
in  tort  and  an  action  on  the  contract  does  not  in  this  State 
exist  where  there  is  a  special  contract.  The  decisions  of  the 
Supreme  Court  thus  referred  to  have  been  noticed  by  us 
above. 

In  Baltimore,  etc,  i?.  Co.  v.  Ragsdale,  14  Ind.  App.  406, 
the  complaint  w^as  treated  as  being  "upon  the  common  law 
liability."  It  was  said :  "It  seems  to  be  settled  by  the 
decisions  in  this  State,  that  if  the  shipper  declares  upon  an 
implied  contract,  or  the  common  law  liability,  and  it  appears 
that  the  shipment  was  made  in  pursuance  of  a  special  con- 
tract or  bill  of  lading,  he  must  fail."    In  that  case  the  first 
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paragraph  of  complaint,  as  shown  in  the  opinion  of  the 
court,  was  in  tort,  under  the  recognized  rules  of  pleading, 
and  the  second  paragraph  perhaps  might  be  properly  classed 
as  on  contract.  Again,  in  Slewart  v.  Cleveland^  etc.j  R. 
Co.,  21  Ind.  App.  218,  it  was  said  to  be  the  established  rule 
in  this  State  that  where  the  action  is  upon  an  implied  con- 
tract or  for  an  alleged  breach  of  the  carrier's  common  law 
duty,  and  it  is  found  on  the  trial  that  the  goods  were  shipped 
under  a  special  written  contract  limiting  the  common  law 
liability,  the  plaintiff  can  not  recover,  citing  cases  herein 
above  noticed. 

We  have  taken  space  to  show  the  decisions  to  which  the 
rule  in  question  concerning  pleading  is  referred.  In  some 
of  them  the  action  was  plainly  upon  contract;  in  others,  the 
views  of  the  courts  as  to  the  character  of  the  action  are  not 
clearly  shown;  but  the  rule  as  expressed  embraces  actions 
in  tort,  and  some  of  the  cases  were  in  tort.  Where  there  iff 
no  legal  duty  except  that  arising  from  a  contract,  there  can 
not  be  an  election  between  an  action  on  contract  and  one  in 
tort;  for  there  is  no  tort.  In  such  case  there  can  be  no 
action  except  upon  the  contract.  All  actions  against  com- 
mon carriers  for  breach  of  their  common  law  duty  as  such, — 
their  supposed  public  duty  implied  by  law, — wherein  they 
were  held  to  their  common  law  liability,  originally  were  in 
tort,  being  fourided  upon  the  custom;  that  is,  upon  the 
common  law.  Later  they  were  held  to  the  same  responsi- 
bility in  actioTiS  upon  the  contract,  wherein,  though  negli- 
gence were  alleged,  the  carrier  could  not  exonerate  him- 
self by  disproving  negligence,  but  was  held  to  answer  for 
all  loss,  exc'ept  such  as  happened  through  the  act  of  God 
or  the  pv.blic  enemy;  and  the  carrier  might  be  sued  in 
assump?5t  for  breach  of  contract,  or  in  tort  for  breach  of 
dutv.  The  existence  of  a  contract  does  not  devest  the  com- 
mon  carrier  for  hire  of  his  responsibility  as  such  in  respect 
to  any  excepted  cause  of  loss  where,  in  fact,  the  loss  was  due 
to  his  negligence,  the  exception  being  understood  to  be  con- 
ditioned upon  due  care  on  the  part  of  the  carrier. 
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In  Chit.  PI.  134,  it  is  said  that  although  assumpsit  is  the 
usual  remedy  for  neglect  or  breach  of  duty  against  carriers, 
whose  liability  is  founded  on  the  common  law  as  well  as  on 
contract,  yet  "they  are  also  liable  in  case  for  an  injury  result- 
ing from  their  neglect  or  breach  of  duty  in  the  course  of 
their  employ.  *  *  *  And  it  seems  that  although  there 
be  an  express  contract,  still  if  a  common  law  duty  result 
from  the  facts,  the  party  may  be  sued  in  tort  for  any 
neglect  or  misfeasance  in  the  execution  of  the  contract." 
As  to  the  evidence,  in  either  case,  whether  in  tort  or  on 
contract,  it  is  necessary  to  prove  a  contract  implied  or 
expressed.    Angell  on  Carriers,  §462. 

In  Emigh  v.  Pitishurgh,  etc,  R,  Co.,  4  Biss.  114,  an 
action  for  wrongfully  putting  the  plaintiff  off  a  train,  where 
it  was  claimed  that  the  second  paragraph  of  the  complaint 
was  in  assumpsit,  it  was  said,  per  McDonald,  J.:  "As  I 
understand  it,  the  subjects  proper  for  an  action  on  the  case 
are  of  two  distinct  classes.  Fir?t,  where  there  is  a  tort  com- 
mitted, without  force,  on  the  person,  character,  or  property 
of  the  plaintiff,  entirely  unconnected  with  any  contract. 
Secondly,  when  there  is  a  contract,  either  exprei?s  or  implied, 
from  which  a  common  law  dutv  results,  an  action  on  the  caso 
lies  for  a  breach  of  that  duty;  in  which  case  the  contract  i^ 
laid  as  mere  inducement,  and  the  tort  arising  from  the 
breach  of  duty  as  the  gravamen  of  the  action.  *  *  * 
So  this  form  of  action  lies  against  agents,  wharfingers,  and 
common  carriers,  whether  they  be  acting  under  a  contract 
expressed  or  implied.  Indeed,  nothing  is  more  common  in 
the  common  law  courts  than  the  action  on  the  case  against 
common  carriers  of  goods,  though  their  engagements  are 
always  on  contract  express  or  implied." 

In  1  Chit.  PI.  384,  it  is  said:  "In  an  action  on  the  case, 
founded  on  an  express  or  implied  contract,  as  against  an 
attorney,  agent,  carrier,  *  *  *  for  negligence,  etc., 
the  declaration  must  correctly  state  the  contract,  or  the  par- 
ticular duty  or  consideration  from  which  the  liability  results. 
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and  on  which  it  is  founded;  and  a  variance  in  the  deacrip^ 
tion  of  a  contract,  though  in  an  action  ex  delicto^  may  be  as 
fatal  as  in  an  action  in  form  ex  contractu.^'  Again  on  p. 
386,  it  is  said  to  be  a  rule  that,  if  a  necessary  inducement 
to  the  plaintiff's  right,  etc.,  even  in  actions  for  torts,  relate 
to  and  describe  and  be  founded  on  a  matter  of  contract,  it 
is  necessary  to  be  strictly  correct  in  stating  such  contract^  it 
being  matter  of  description. 

In  2  Greenleaf  Ev.  §209,  it  is  said  that  in  any  form  of 
action  the  contract ,  must  be  proved  as  laid  in  the  declara- 
tion. Also  in  §210,  it  is  said  that  if  the  defendant  is  proved 
to  be  a  common  carrier,  where  there  is  an  express  contract, 
that  alone  must  be  relied  on,  and  no  other  can  be  implied. 

In  Ansell  v.  Waterhousey  2  Chit.  1,  it  was  said  by  Abbott, 
J.:  "Plaintiff  has  his  election,  and  may  declare  in  either 
form,  either  for  tort,  or  in  assumpsit  on  the  expressed  or 
implied  contract."  That  case  was  an  action  in  tort  It  was 
said  that  the  terms  of  the  contract,  imless  changing  the  duty 
of  a  common  carrier,  were  in  that  case  quite  immaterial. 

In  Legge  v.  Tucker,  1  H.  &  N.  500,  it  was  said :  "Where 
the  foundation  of  an  action  is  a  contract,  in  whatever  way 
the  declaration  is  framed,  it  is  an  action  of  assumpsit;  but 
where  there  is  a  duty  ultra  the  contract,  the  plaintiff  may 
declare  in  case." 

Walpole  V.  Bridges,  5  Blackf.  222,  was  in  tort,  on  the 
case  against  a  common  carrier,  founded  on  his  general  lia- 
bility, for  the  non-delivery  of  goods.  It  was  held  that  a 
bill  of  lading  which  did  not  restrict  the  general  liability  of 
the  carrier  was  admissible  in  evidence  for  the  plaintiff. 

In  Ireland  v.  Johnson,  1  Bing.  N".  C.  162,  it  was  said 
that  in  an  action  of  tort  arising  out  of  a  contract  the  state- 
ment of  the  contract  is  often  as  material  as  in  an  action  on 
the  contract  itself. 

In  Lopes  v.  DeTastet,  1  B.  (fe  B.  538,  it  was  said  by 
Dallas,  C.  J.,  that  in  actions  of  tort,  wherever  a  party  seeks 
to  recover  for  a  breach  of  duty  growing  out  of  an  employ- 
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ment,  he  must  state  the  employment  truly,  and  that  in  every 
case  he  is  bound  to  prove  the  employment  as  he  has  alleged 
it.  And  by  Park,  J.,  it  was  said  to  be  the  rule  that 
whether  a  party  proceed  in  form  ex  delicto  or  in  form  ex 
contractu,  yet  the  contract  must  be  stated  to  raise  the  duty 
or  employment.  And  by  Burroughs,  J.,  it  was  said  that 
whether  the  action  was  in  the  shape  of  tort  or  assumpsit,  the 
employment  must  be  truly  stated  and  proved. 

In  Weall  v.  Kingy  12  East.  452,  an  action  on  the  case,  it 
was  said  to  be  a  rule  of  law  that  the  proof  of  the  contract 
must  correspond  with  the  description  of  it  in  all  material 
respects. 

In  Burnett  v.  Lynch,  5  Barn.  &  Ores.  589,  it  was  said 
by  Bailey,  J.,  on  p.  605:  "It  is  unnecessary  to  go  through 
the  cases  in  which  it  has  been  decided,  that  although  there 
be  an  express  contract,  a  party  is  not  bound  to  resort  to  that 
contract  as  the  gist  of  the  action,  but  he  may  declare  on  the 
tort,  and  say  that  the  party  has  neglected  to  perform  his 
duty."  And  Dickon  v.  Clifton,  2  Wils.  319,  was  cited 
as  a  case  where  the  plaintiff  described  the  contract  in  specific 
terms,  and  brought  case  against  the  defendant  for  negli- 
gence in  the  performance  of  his  duty. 

In  Latham  v.  Eutley,  3  D.  &  R.  211,  the  action  being 
in  assumpsit  against  common  carriers,  wherein  the  plaintiff. i 
merely  declared  against  the  defendants  upon  their  common 
law  liability,  it  was  held  that  if  there  Vas  a  special  agree- 
ment to  deliver  as  directed,  "fire  and  robbery  excepted", 
and  it  was  found  by  the  jury  that  the  loss  was  not  occasioned 
by  fire  or  robl)ery,  but  by  the  negligence  of  the  defendant-, 
the  contract  should  have  been  declared  upon  specially,  set- 
ting out  the  exceptions  to  the  liability  of  the  defendants, 
and  that  there  was  a  fatal  variance. 

A  common  carrier,  it  has  been  said,  does  not  by  his 
special  contract  qualifying  his  common  law  liability,  as  such, 
become  a  private  carrier  as  to  the  particular  goods  to  which 
the  contract  relates,  and  where,  in  such  a  special  contract,  it 
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ifi  agreed  that  the  carrier  shall  not  be  liable  for  losses  occa- 
sioned by  specified  causes,  as  where  it  is  so  agreed  as  to 
losses  by  fire,  proof  of  loss  through  negligence  of  the  carrier 
will  deprive  him  of  the  benefit  of  this  exemption  in  the  con- 
tract, and  he  will  be  held  responsible  to  the  same  extent  as  if 
he  had  been  a  carrier  not  protected  by  a  contract  qualifying 
his  liability.    Hutchinson  Carriers,  §§42,  44,  119,  280. 

In  Terre  Havte,  etc.^  R.  Co,  v.  Sherwood^  132  Ind.  129, 
134,  17  L.  K.  A.  339,  it  is  said:  "The  special  contract, 
although  it  may  release  the  carrier  from  some  obligations 
and  duties,  docs  not  take  from  him  his  character  as  a  com- 
mon carrier."  See  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471, 
17  Am.  Eep.  719. 

Where  live  stock  is  shipped  under  an  express  contract 
which  relieves  the  carrier  from  liability  for  loss  occasioned 
by  a  specified  cause,  the  carrier  is  not  liable  for  loss  occa- 
sioned bv  such  cause  if  the  carrier  was  itself  without  fault 
••  • 

or  negligence.-  Barthtt  v.  Pittsburgh^  etc.,  R.  Co.,  94  Ind. 
281.  Where  the  injury  for  which  the  plaintiff  sues  a  com- 
mon carrier  is  one  arising  from  a  cause  as  to  which  a  special 
contract  between  the  parties  provides  there  shall  be  no  lia- 
bility of  the  carrier,  as  where  the  injury  has  been  caused  by 
fire,  and  by  special  contract  it  has  been  agreed  that  the 
carrier  shall  not  be  liable  for  loss  from  fire,  as  in  the  case 
before  us,  then  the  burden  is  upon  the  plaintiff  to  show  the 
carrier's  negligence.'  Insurance  Co.  v.  Lake  Erie,  etc.,  R. 
Co.,  152  Ind.  333;  Terre  Haute,  etc.,  R.  Co.  v.  Sherwood, 
132  Ind.  129;  Indianapolis,  etc.,  R.  Co.  v.  Forsythe,  4  Ind. 
App.  326;  Hutchinson  Carriers,  §Y67. 

If  the  carrier,  however,  were  liable  as  for  a  breach  of  duty 
under  the  custom,  he  would  be  liable  for  all  loss  except  such 
as  was  occasioned  through  the  act  of  God  or  the  public 
enemy,  and  the  plaintiff,  in  such  case,  though  he  might 
allege  negligence,  would  not  be  required  to  prove  it. 
Neither  would  he  be  required  to  allege  or  prove  want  of 
contributory  negligence  on  his  part.    Evansville,  etc.,  R.  Co. 
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V.  Keithy  8  Ind.  App.  57.  In  the  case  of  the  shipmeBt  of 
live  stock,  the  common  carrier  is,  without  special  contract, 
exempt  from  liability  for  loss  through  the  act  of  God  or  the 
public  enemy,  or  through  proper  vice  or  inherent  infirmity. 
Where,  as  here,  there  is  a  special  contract  for  care  of  the 
stock  on  the  part  of  the  shipper  during  transportation,  it 
has  been  held  to  be  necessary  for  the  plaintiff  to  take  the 
burden  of  proving  that  the  loss  was  not  attributable  to  fail- 
ure or  negligence  in  the  performance  of  his  part  of  the 
contract.  Terre  Hautey  etc.j  R,  Co.  v.  Sherwood,  132  Ind. 
129.  So  where,  as  here,  there  is  a  special  contract  providing 
a  necessity  for  reasonable  notice  of  claim,  the  giving  of 
such  notice  or  the  presentation  of  such  claim  being  a  con- 
dition precedent,  it  is  a  part  of  the  plaintiff's  cause  of  action 
to  sliow^  performance  of  this  precedent  obligation  on  his 
part,  or  to  show  a  waiver  of  performance  or  of  strict  for- 
mality. Louisville^  etc.y  R,  Co,  v.  Steeky  6  Ind.  App.  183; 
Louisvilhy  etc,  R.  Co,  v.  Widman,  10  Ind.  App.  92;  Case 
V.  Cleveland,  etc,  R.  Co.j  11  Ind.  App.  517;  Baltimore, 
etc.,  R.  Co.  V.  Ragsdale,  14  Ind.  App.  406;  Cleveland, 
etc.,  R.  Co.  V.  Heath,  22  Ind.  App.  47.  If  we  could  say 
that  as  to  loss  from  an  excepted  cause,  though  occasioned 
by  negligence,  the  carrier  was  not  a  common  carrier,  but 
was  a  private  carrier,  and  that  no  common  law  duty  had  been 
violated,  then  it  would  seem  to  result  that  the  action  there- 
for must  be  in  contract,  and  not  in  tort.  We  must  be  able 
to  say  that  a  common  law  duty  has  been  violated  to  author- 
ize an  action  in  tort.  But  we  apprehend  that  the  fact  that 
the  loss  has  happened  from  an  excepted  cause,  whether 
excepted  by  the  common  law  or  by  contract,  does  not  relieve 
the  common  carrier  from  liability  as  such,  if  in  truth  the 
loss  was  occasioned  by  his  negligence,  and  in  such  case  he 
has  violated  a  duty  imposed  by  the  common  law  upon  him 
as  a  common  carrier. 

Whatever  may  be  the  proper  rule  as  to  the  burden  of 
proof,  a  common  carrier  will  not  be  relieved  from  liability 
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for  loss  by  the  act  of  God  or  the  public  enemy,  if  his  negli- 
gence concurred  with  such  cause  in  producing  the  injury  or 
contributed  to  the  loss.  Michaels  v.  New  Yorky  etc.y  R.  Co,y 
30  N.  Y.  564,  571.  If  he  is  actually  guilty  of  negligence, 
he  will  be  held  liable  for  a  loss  which  otherwise  might  be 
deemed  a  loss  by  an  inevitable  casualty.  Story  Bail.,  §492; 
Hutchinson  Carriers,  §§186,  208.  In  Hutchinson  Carriers, 
§280,  it  is  said:  ^Ttfegligence  and  misfeasance  universally 
deprive  the  carrier  of  all  advantage  which  he  might  have 
otherwise  derived,  either  from  defenses  based  upon  inevita- 
ble accident,  the  act  of  God,  or  contract,  unless  such  contract 
cover  his  negligence;  and  even  then  it  will  not  avail  him 
unless,  as  we  have  seen  by  the  law  of  the  particular  country, 
such  exemption  is  considered  just  and  reasonable." 

It  would  be  against  public  policy  to  permit  common  car- 
riers, which  are  quasi  public  institutions  and  practically 
enjoy  a  monopoly  (there  being  in  truth  a  want  of  equality 
in  the  positions  of  the  carrier  and  the  shipper,  respectively), 
to  relieve  themselves  by  contract  entirely  from  their  public 
duty.  Therefore,  if  the  contract  except  absolutely  from  the 
liability  of  the  carrier  losses  from  particular  causes,  still 
there  will  be  a  duty  of  the  carrier  not  to  permit  such  loss 
through  the  negligence  of  the  carrier  or  its  servants.  If  it 
be  strictly  true  to  say,  as  is  sometimes  said,  that  where 
there  is  a  contract  the  general  duty  of  the  carrier,  in  respect 
to  which  a  tort  mav  be  committed  is  founded  on  contract,  it 
must  also  be  allowed  that  the  law  adds  to  the  contract  of  a 
common  carrier  an  implied  warranty  of  exceptional  strin- 
gency not  applicable  to  the  contracts  of  private  carriers. 
The  duty  to  exercise  care  and  diligence  is,  in  such  case,  iu 
antagonism  to  the  express  terms  of  the  contract;  and 
whether  it  be  said  to  be  implied  as  a  part  of  the  contract,  or 
that  the  contract  should  be  construed  as  if  the  duty  were 
expressly  recognized  therein,  or  it  be  said  to  be  a  duty  ultra 
the  contract,  it  is  a  duty  imposed  by  law  upon  the  common 
carrier  as  such, — it  is  a  duty  arising,  by  force  of  law,  out 
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of  the  unequal  relation  into  which  the  parties  have  entered 
by  contract.  It  is  upon  the  theory  that  it  is  a  private  con- 
tract in  which  the  public  have  no  interest  that  the  doctrine 
of  the  New  York  courts,  repudiated  by  the  Supreme  Court 
of  the  United  States,  is  based.  Parsons  v.  Monteathj  13 
Barb.  353;  Smith  v.  Netv  York,  etc.,  R.  Co.,  24  N.  Y.  222; 
New  Yorhy  etc.,  B.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357. 
In  the  nature  of  things,  under  our  system  of  law,  the  sub- 
stantial distinction  between  actions  sounding  in  tort  and 
actions  sounding  in  contract  can  not  be  abolished,  and 
there  has  been  no  pretense  that  this  distinction  is  abro- 
gated or  changed  by  our  code.  Where  an  action  is  spoken 
of  as  one  for  a  breach  of  the  common  law  duty  of  a  com- 
mon carrier,  it  is  usually  undertsood  that  an  action  of 
tort  is  meant.  Possibly  there  may  be  in  some  of  our 
cases  expressions  not  required  by  the  particular  cases  in\ 
hand.  Under  our  code,  it  is  onlv  where  an  action  is  founded 
upon  a  written  contract  that  it  must  be  filed  as  an  exhibit 
or  set  forth  verbatim.  A  contract  may  be  stated  in  a  plead- 
ing, and  though  it  be  a  material  mattei*  in  the  pleading,  yet 
if  the  action  is  not  on  contract,  but  is  in  tort,  there  is  no 
requirement  that  it  be  stated  to  be  in  writing,  if  this  be  true, 
or  that,  being  in  writing,  it  be  set  out  verbatim.  Yet  it  is 
the  spirit  of  our  system  of  code  pleading  which  should  be 
encouraged  and  maintained  by  the  courts,  that  the  pleading3 
should  state  the  facts  fully  and  plainly  without  fictitious 
inducements  and  as  the  facts  constituting  the  cause  of 
action  will  be  relied  upon  or  shown  on  the  trial.  When  the 
cases  in  this  State  are  considered  with  reference  to  the  mat- 
ters actually  decided,  possibly  they  are  not  necessarily  incon- 
sistent with  the  proposition  that,  in  such  a  case  as  the  one 
now  at  bar,  there  may  ])e  an  election  between  an  action  on 
the  contract,  in  which  case  it  must  be  filed  as  an  exhibit  or 
set  forth  in  its  own  terms,  and  an  action  in  tort,  in  which 
case  the  contract  should  be  so  laid  as  matter  of  inducement 
that  the  pleading  will  truly  show  the  respective  rights  and 
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obligations  of  the  parties;  the  plaintiff  showing  the  breach 
of  duty  of  the  defendant,  and  a  loss  or  injury  as  to  which 
the  contract  would  not  afford  protection  to  the  carrier.  The 
filing  of  the  written  contract  with  the  complaint  could  not 
aid  the  pleading  as  an  action  in  tort,  and  this  characteristic 
of  our  code  might  possibly  he  made  to  serve  in  part  as  a 
mode  of  indicating  the  election  of  the  plaintiff  between  tort 
and  contract.  The  manner  in  which  the  relation  between 
the  parties  originated,  out  of  which  arose  the  duty,  should 
be  shown  in  pleading,  and  the  averments  showing  the  rela- 
tion can  not  be  regarded  as  immaterial,  but  the  facts  should 
be  proved  as  laid. 

If  there  was  in  truth  no  contract  except  such  as  is  desig- 
nated as  an  implied  contract  growing  out  of  or  inferred 
from  acts  of  parties,  then  there  may  be  an  action  in  tort 
without  showing  an  express  contract.  But  where  there  is  in 
fact  a  special  contract,  whether  oral  or  written,  an  action  in 
tort  is  for  a  breach  of  duty  in  the  course  of  an  employment 
under  an  undertaking,  and  the  contract  by  which  the  relation 
was  entered  into  should  be  truly  stated,  and  proof  of  a  differ- 
ent express  contract,  or  of  an  implied  contract,  should  not  be 
permitted  to  sustain  such  a  cause  of  action.  Whether  or 
not  such  a  method  of  pleading  in  tort,  where  the  evidence 
will  show  a  special  contract,  is  permissible,  it  is  manifest 
that  the  present  action  was  not  well  maintained.  In  any 
view  consistent  with  the  decisions  in  this  State,  the  proof 
of  the  special  contract,  in  writing,  under  the  issue  formed 
by  the  complaint  and  answer,  was  enough  to  defeat  the 
action. 

Judgment  affirmed. 
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The  Commercial  Travelers  Mutual  AccroENT 
Association  v.  Springsteen. 

[No.  2,878.     Filed  January  11,  1900.] 

Accident  Insurance.— JVbhcc  of  Ivjury, ^Waiver, — Pleading, —  An 
allegation  in  a  complaint  on  an  accident  insurance  policy  that 
plaintiff  gave  defendant  due  notice  of  his  injury  at  the  home  office 
of  the  company,  "and  that  said  notice  was  accepted  by  the  defend- 
ant as  sufficient  notice,  and  without  objection/'  is  a  sufficient  aver- 
ment of  a  waiver  of  a  provision  in  the  policy  requiring  a  written 
notice  to  be  given  to  the  association  at  its  home  office  within  ten 
days  after  the  injury,     pp.  658-660, 

Same. — Interrogatories  to  Jury, — Answers  to  interrogatories,  in  an 
action  on  an  accident  insurance  policy  conditioned  that  it  should 
not  cover  injuries  from  voluntary  exposure  to  unnecessary  danger, 
showing  that  plaintiff  was  injured  by  running  into  a  wagon  while 
riding  a  bicycle  against  a  heavy  wind,  and  that  he  could  have 
avoided  running  into  the  wagon  if  he  looked  ahead,  but  that  he 
was  not  conscious  of  existing  danger  wheii  he  received  the  injury, 
and  that  he  did  not  knowingly  and  intentionally  assume  a  risk,  are 
not  in  conflict  with  a  general  verdict  for  plaintiff,    pp.  660^  661. 

Same. — Notxce.— Waiver. — Evidence. — Where  a  complaint,  in  an  ac- 
tion on  an  accident  insurance  policy,  sufficiently  averred  a  waiver 
of  a  provision  of  the  policy  requiring  a  written  notice  of  injury  to 
be  given  to  the  secretary  of  the  association  at  its  home  office,  the 
testimony  of  plaintiff  as  to  an  alleged  conversation  had  by  him 
with  the  secretary  wherein  he  gave  defendant  notice  of  his  injuries 
was  properly  admitted  in  evidence,    pp,  661,  662. 

Same. — Total  Disability. — Instruction. — An  accident  insurance  policy 
contained  a  provision  that  no  claims  should  accrue  under  the  con- 
tract unless  the  injury  should,  "independently  of  all  other  causes, 
immediately  and  wholly  disable  the  insured  from  performing  any 
and  every  kind  of  business  pertaining  to  his  occupation,"  etc. 
Held,  that  the  court  properly  instructed  the  jury  that  plaintiff 
could  recover  if  he  was  disabled  to  the  extent  that  he  could  not  do 
any  and  all  kinds  of  business  pertaining  to  his  occupation,  pp.  66S- 
672. 

Same. — Voluntary  Exposure. — Negligence. — The  fact  that  plaintiff 
was  guilty  of  negligence  contributing  to  his  injury  will  not  defeat  a 
recovery  on  an  accident  insurance  policy  conditioned  tliut  it  sliould 
not  cover  injuries  received  from  voluntary  exposure  to  uiineces>;irv 
danger,  where  the  jury  found  that  plaintiff  had  no  knowledge  of 
the  danger,     pp.  672,  6:  J. 
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From  the  Marion  Superior  Court.    Affirmed. 

C.  E.  Barrett^  for  appellant. 

J.  W.  Noel  and  F.  J.  Lahr,  for  appellee. 

CoMSTOCK,  J. — This  action  was  brought  upon  an  insurance 
policy  issued  by  the  appellant,  a  mutual  accident  association 
organized  under  the  laws  of  Indiana,  to  the  appellee.  The 
policy  was  issued  November  1, 1895.  Appellee  received  the 
injury  for  which  he  sues  June  21,  1896,  while  the  policy 
was  still  in  force.  The  complaint  was  in  four  paragraphs. 
The  first,  third,  and  fourth  paragraphs  alleged  that  written 
notice  of  appellee's  injury  had  been  given  to  the  association 
according  to  the  terms  of  the  policy.  As  it  is  not  claimed 
that  such  written  notice  was  ever  given,  these  paragraphs 
are  not  discussed  by  appellant's  counsel.  In  the  second 
paragraph  it  is  alleged  "that  the  plaintiff  immediately  after 
said  injury,  to  wit,  on  the  — day  of  June,  1896,  gave  to 
the  defendant  at  its  home  office  in  Indianapolis,  Indiana,  due 
notice,  stating  the  name  and  a*<Idress  of  the  plaintiff,  full  par- 
ticulars of  the  injury,  and  the  name  of  the  attending  phy- 
sician and  an  eye  witness,  and  that  said  notice  was  accepted 
by  the  defendant  as  sufficient  notice  and  without  objection." 

Appellant's  demurrer  to  each  paragraph  of  complaint 
was  overruled.  It  answered  in  four  paragraphs,  the  first  a 
general  denial;  the  second,  pleading  the  failure  of  appellee 
to  give  the  notice  required  by  his  policy;  the  third,  pleading 
want  of  notice  and  certain  other  conditions  of  the  policy;  the 
fourth,  pleading  a  voluntary  exposure  to  unnecessary  dan- 
ger, and  setting  out  the  provisions  of  the  policy  in  reference 
thereto.  The  cause  was  put  at  issue  by  a  reply  in  general 
denial. 

A  trial  by  jury  resulted  in  a  general  verdict  in  favor  of 
appellee  for  $250.  With  the  general  verdict,  answers  to 
interrogatories  were  returned.  Judgment  was  rendered  in 
favor  of  appellee  for  the  amount  of  the  verdict. 

Appellant  assigns  as  errors  the  action  of  the  court  in  over- 
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ruling  its  demurrer  to  each  paragraph  of  the  complaint; 
(2)  in  overruling  its  motion  '^for  judgment  on  the  special 
findings  of  the  jury";  (3)  in  overruling  its  motion  for  a  new 
trial. 

In  discussing  the  second  paragraph  of  the  complaint, 
appellant's  counsel  refers  to  one  of  the  provisions  of  the 
policy  in  suit,  in  the  following  language:  **Xoticc  of  the 
injury  shall  be  given,  within  ten  days  from  the  happening 
thereof  and  the  notice  of  death  within  thirty  days,  in  writ- 
ing, to  the  secretary  of  the  association  at  its  home  office  in  the 
city  of  Indianapolis,  Indiana,  giving  the  name  and  address 
of  the  member,  the  date  and  full  particulars  of  injury  or 
death,  with  the  name  of  the  attending  physician  and  an 
eve  witness;  anv  failure  to  give  such  notice  shall  render 
void  all  claims  for  such  injury  or  death  under  this  certifi- 
cate." It  is  argued  that  this  paragraph  attempts  to  set  up 
a  parol  notice,  and  "does  not  plead  any  facts  from  which 
the  coxirt  can  legally  determine  that  the  appellant  was  noti- 
fied according  to  the  contract."  Further;  that  the  appellee 
could  not  plead  a  performance  of  the  conditions  of  the 
policy  and  recover  under  proof  of  a  waiver  of  performance ; 
no  waiver  being  pleaded.  Without  determining  whether 
the  facts  pleaded  notified  appellant  according  to  the  terms 
of  the  contract,  we  are  of  the  opinion  that  the  language  of 
Mitchell,  J.,  speaking  for  the  court,  in  Indiana  Ins.  Co,  v. 
Capeharty  108  Ind.  270,  is  a  sufiicient  answer  to  the  objec- 
tions named.  The  language  referred  to  is  found  on  page 
276  of  the  volume  and  is  as  follows:  "Stipulations  which 
do  not  properly  amount  to  conditions  upon  which  the  incep- 
tion or  obligation  of  the  contract  depends,  and  which  merely 
require  that  something  should  be  done  by  the  assured  in  the 
way  of  furnishing  proofs  or  information  to  the  insurer 
regarding  the  circumstances  and  origin  of  the  fire,  the 
nature  and  extent  of  the  loss,  mav  be  and  are  waived  when 
other  proofs  or  information  in  respect  to  the  same  matter 
are  accepted  or  received  without  objection  by  an  agent 
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of  the  company  who  is  duly  authorized  to  act  with  refer- 
ence to  that  subject.  Franklin  Ins.  Co.  v.  Chicago  Ice 
Co.,  36  Md.  102,  11  Am.  Kep.  469;  May  Insurance,  §511." 
This  is  not  a  question  of  the  authority  of  an  agent  to  waive 
the  conditions  of  a  policy.  The  paragraph  alleges  that  he 
gave  "due  notice"  stating  full  particulars  of  his  injury  to  the 
defendant  at  its  home  office  in  Indianapolis,  and  that  the 
notice  was  accepted  by  the  defendant  as  sufficient  notice, 
and  without  objection.  See,  also,  A  etna  Ins.  Co.  v.  Shryer^ 
85  Ind.  362.  The  company  had  the  right  to  accept  any 
information  upon  the  subject  as  sufficient.  It  is  sufficient  to 
plead  facts  constituting  a  waiver  without  in  terms  averring 
that  the  conditions  were  waived.  The  word  "due"  used  in 
connection  with  the  word  notice,  neither  strengthens  nor 
weakens  the  other  averments  of  this  paragraph.  The  alle- 
gation that  the  information  was  accepted  as  sufficient  made 
the  notice  sufficient.  The  court  did  not  err  in  overruling 
the  demurrer  to  this  paragraph. 

Appellant  next  contends  that  the  court  erred  in  overrul- 
ing its  motion  for  judgment  on  the  answers  to  interrogatories. 
In  the  fourth  paragraph  of  the  answer,  it  is  averred  that 
appellee  voluntarily  exposed  himself  to  unnecessary  danger, 
and  that  his  injury  was  occasioned  by  reason  of  such  volun- 
tary exposure.  The  condition  of  the  policy  upon  which 
this  clause  is  based  is  as  follows :  "This  certificate  of  insur- 
ance does  not  cover  injuries  nor  death  from  any  of  the  fol- 
lowing causes:  *  *  *  voluntary  exposure  to  unneces- 
sary danger."  The  fourteenth  interrogatory  and  answer 
thereto  is  as  follows:  "Was  Robert  E.  Spring.-*teen  when 
injured  voluntarily  riding  a  bicycle  against  a  lieavy  wind, 
and,  at  the  time  he  received  his  injuries,  not  looking  ahead 
to  see  where  he  was  going?  Answer.  Yes."  Interroga- 
tory twenty-two  is  as  follows:  "Had  Robert  E.  Springsteen 
been  looking  where  he  was  going  at  the  time  he  received 
his  injuries  would  he  not  have  discovered  the  wagon  into 
which  he  ran  in  ample  time  to  have  turned  out  and  avoided 


NOVEMBER  TERM,  1899— Vol.  23.  601 


Commercial  Travelers,  etc.,  Assn.  v,  Springsteen. 


it?  Ans.  Yes."  The  jury  in  answer  to  other  interroga- 
tories found  that  the  plaintiff  was  not  conscious  of  existing 
danger  when  he  received  tlie  injury;  that  he  did  not  know- 
ingly and  intentionally  assume  a  risk;  that  he  did  not  inten- 
tionally take  chances  of  colliding  with  the  wagon,  knowing 
of  its  presence;  and  that,  in  riding  as  stated  in  answer  to 
interrogatory  fourteen,  he  did  not  voluntarily  expose  himself 
to  unnecessary  danger,  and  in  consequence  thereof  received 
the  injury  of  which  he  complains;  that  the  injury  occurred 
when  he  was  riding  on  a  public  highway  on  Sunday,  June 
21,  1896.  The  interrogatories  and  answers  thereto  do  not 
constitute  a  special  verdict.  At  the  date  of  the  trial, 
November  8,  1897,  there  was  no  statute  in  force  in  this 
State  authorizing  a  special  verdict.  Interrogatories  will  not 
control  a  general  verdict  unless  they  are  in  irreconcilable 
conflict  with  it.    Sponhaur  v.  Malloyy  21  Ind.  App.  287. 

In  City  of  Ft.  Wayne  v.  Patierson,  3  Ind.  App.  34,  the 
rule  is  thus  stated:  ^If,  taking  all  the  special  findings 
together,  and  adding  to  them  any  other  fact  that  might  have 
been  proved  under  the  issues,  an  irreconcilable  conflict  with 
the  general  verdict  can  be  avoided,  the  answers  to  interroga- 
tories will  not  be  allowed  to  control."  There  is  no  irrecon- 
cilable conflict  in  the  facts  found  and  the  general  verdict, 
and  the  court  did  not  err  in  overruling  appellant's  motion 
for  judgment. 

Under  the  third  specification  of  the  assignment  of  errors 
counsel  for  appellant  first  discusses  the  twelfth  reason  set 
out  in  the  motion  for  a  new  trial,  viz. :  That  "the  court 
erred  in  admitting  in  evidence  the  testimony  of  the  plaintiff 
as  to  a  conversation  had  with  one  Benjamin  H.  Prather, 
wherein  it  was  claimed  that  the  plaintiff  gave  defendant 
notice  by  parol  of  his  alleged  injuries."  Prather  was  the 
secretary  of  the  defendant  company.  Appellant's  proposi- 
tion is  that  a  written  notice  of  thfe  injury  being  provided 
for  in  the  policy,  proof  of  said  notice  was  incompetent.  The 
second  paragraph  of  the  complaint  sufficiently  averred  a 
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waiver  of  this  provision;  parol  proof  was  therefore  admis- 
sible. 

Counsel' for  appellant  insists,  under  proper  assignments  in 
the  motion  for  a  new  trial,  that  the  court  erred  in  giving  of 
its  own  motion  certain  instructions  to  the  jury,  and  in  refus- 
ing to  give  certain  instructions  requested  by  appellant.  The 
seventh  instruction  given  by  the  court  undertakes  to  define 
total  disability.  The  appellant  in  effect  requested  the  court 
to  instruct  the  jury  that  in  order  to  recover,  appellee's  injury 
must  have  been  such  as  wholly  to  disable  him  from  per- 
forming any  and  every  kind  of  business  pertaining  to  his 
occupation  as  manager  of  the  When  Clothing  Store.  The 
court  refused  this  instruction,  and  instructed  that  appellee 
could  recover  if  he  was  disabled  to  the  extent  that  he  cou.d 
not  do  any  and  all  kinds  of  business  pertaining  to  his  occu- 
pation. Appellee's  occupation,  in  the  policy,  was  described 
as  manager  of  the  When  Clothing  Store.  The  condition  of 
the  policy  in  question  is  as  follows:  "No  claims  of  any 
character  shall  accrue  upon  this  contract  unless  it  arises  from 
physical  bodily  injury,  through  external,  violent  and  acci- 
dental means^  while  this  contract  is  in  force^  and  then  only 
when  the  injury  shall,  independently  of  all  other  causes, 
immediately  and  wholly  disable  the  insured'  from  perfonnr 
ing  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation as  above  stated."  The  expressions  of  the  courts  a£t 
to  what  constitutes  total  disability  are  not  in  harmony. 

In  Ford  v.  United  States,  etc.y  Co.y  148  Mass.  153,  19  N. 
E.  169,  1  L.  E.  A.  700,  the  insured  was  described  in  the 
policy  as  having  a  twofold  occupation,  that  of  leather 
cutter  and  merchant.  The  court  held  that  in  order  to 
recover  a  weekly  indemnity,  he  must  be  wholly  disabled 
from  the  prosecution  of  any  and  every  kind  of  business 
pertaining  to  ^he  occupation  under  which  he  was  insured, 
that  is,  the  twpfold  occupation  of  leather  cutter  and  mer- 
chant. The  policy  among  other  things  provided  that  "if 
the  insured  shall  sustain  bodily  injuries     *     *     *     which 
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shall  *  *  *  immediately  and  wholly  disable  and  pre- 
vent him  from  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  the  occupation  under  which  he  is 
insured",  then  he  is  to  be  indemnified  in  the  sum  of  $16 
per  week. 

In  Hutchinson  v.  Supreme'  Tent^  etc.y  68  Hun  355,  22 
N.  Y.  Supp.  801,  the  constitution  of  the  society  in  which 
the  plaintiff  held  a  certificate  of  membership  provided  that: 
"A  total  and  permanent  disability  to  perform  or  direct  any 
kind  of  labor  or  business,  or  upon  reaching  the  age  of 
seventy  years,  shall  entitle  a  member  holding  a  certificate 
of  endowment,  so  disabled  or  aged,  to  the  payment  of  one- 
half  of  the  endowment  to  which  he  would  be  entitled  at 
death."  The  court  said:  "Here  we  have  a  definition  or  a 
description  of  the  disability  that  would  entitle  the  plain- 
tiff to  recover.  It  is  not  only  permanent,  but  total,  so  as 
to  be  unable  to  perform  or  direct  any  kind  of  labor  or  busi- 
ness. It  is  not  limited  to  the  business  in  which  the  plaintiff 
was  engaged  at  the  time  of  his  injury,  but  it  is  in  the  broad- 
est language  possible  to  use,  a  total  and  permanent  disability 
^to  perform  or  direct  any  kind  of  labor  or  business.'  A  total 
disability  is  ordinarily  one  of  fact,  and  is  for  the  jury.  It 
must  be  determined  from  the  facts  and  circumstances  dis- 
closed in  each  case.  That  which  would  be  total  disability  in 
one  case  might  not  be  in  another.  The  loss  of  a  hand  by  a 
lawyer  might  interfere  but  slightly  in  the  transaction  of  his 
business,  or  in  the  performance  of  his  work.  Whilst  to  a 
man  who  had  learned  a  particular  trade,  by  which  he  had 
always  earned  his  living,  and  was  entirely  ignorant  of  all 
other  trades  or  business,  it  might  prove  to  be  a  much  more 
serious  disability.  Ordinarily,  the  loss  of  the  fingers  of  the 
hand  does  not  constitute  total  disability  from  the  perform- 
ance of  any  kind  of  labor  or  business.^' 

In  Neill  v.  Order  of  United  Friends,  28  N.  Y.  Supp. 
928,  it  was  held  that  under  a  policy  of  a  benefit  society 
providing  that,  should  a  member  become  permanently  dis- 
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abled  from  following  his  usual,  or  some  other  occupation,  he 
should  be  entitled  to  one-half  the  amount  of  the  certificate. 
A  member  who  is  disabled  from  following  his  usual  employ- 
ment is  entitled  to  such  provision  of  the  benefit,  though  he  is 
not  disabled  from  following  some  other  occupation.  The 
court  said:  "In  construing  Such  a  provision  in  a  contract 
such  as  the  one  under  consideration,  the  court  will  give  it 
such  meaning  as  will  be  consistent  with  the  fair  import'  of 
the  words  used,  having  reference  to  the  purpose  and  object 
of  the  parties  in  entering  into  the  agreement,  and,  as  the 
language  is  that  of  the  defendant,  a  construction  will  not  be 
adopted  which  will  defeat  a  recovery,  if  it  is  susceptible  of  a 
meaning  which  will  permit  one." 

Lyon  V.  RUilwayy  etc.,  Co.,  46  Iowa  631,  was  a  suit  upon 
an  accident  policy,  in  which  it  was  stipulated  that  the  com- 
pany would  indemnify  the  assured  for  loss  of  time  while 
totally  disabled.  He  can  not  recover  except  upon  proof  of 
total  disability.  The  trial  court  gave  the  following  instruc- 
tions: "(4.)  The  policy  provides  that  the  defendant  will 
be  entitled  to  recover  for  injuries  resulting  from  accidents 
only  while  the  insured  'was  totally  disabled,  and  prevented 
from  the  transaction  of  all  kinds  of  business.  But  this  Ian- 
guage  must  be  construed  in  a  practical  sense,  and  means 
inability  to  follow  any  occupation,  business  or  pursuit  in  the 
usual  way.  Though  he  may  have  been  able  to  do  some 
parts  of  the  accustomed  work  thereof,  he  may  yet  recover 
80  long  as  he  cannot  to  some  extent  do  all  parts,  and  engage 
in  all  such  employments.  The  fact  that  he  may  do  some 
light  parts  of  the  work,  when  he  cannot  engage  in  the  work 
itself,  to  any  practical  extent,  will  not  prevent  a  recovery. 
(5.)  The  words  'all  kinds  of  business'  should  receive  a  prac- 
tical construction,  «nd  with  reference  to  the  party  insured, 
and,  if  he  was  qualified  to  engage  in  any  business  which  ho 
could  do  under  the  injurj%  then  it  would  be  his  duty  imder 
the  contract  so  to  do;  but  the  fact  that  there  may  be  some 
business  or  occupation  in  which  he  could  engage,  would  no!^ 
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prevent  a  recovery  unless  it  was  an  occupation  or  business 
which  he  was  qualified  to  engage  in  as  an  occupation,  and 
transact  in  the  usual  way."  The  Supreme  Court  said: 
"These  instructions  are,  it  seems  to  us,  clearly  erroneous. 
The  parties  must  be  bound  by  the  terms  of  their  contract. 
The  contract  of  insurance  provides  that  the  defendant  will 
indemnify  the  assured  against  loss  of  time  while  totally 
disabled  and  prevented  from  the  transaction  of  all  kinds  of 
business,  Solely  by  reason  of  bodily  injuries  effected  through 
outward  and  accidental  violence.  The  fourth  instruction 
construes  the  contract  to  mean  something  entirely  different. 
The  jury  are  directed  that  plaintiff  may  recover  though  he 
may  be  able  to  do  some  parts  of  the  accustomed  work  per- 
taining to  his  business,  so  long  as  he  cannot,  to  some  extent, 
do  all  parts  and  engage  in  all  the  employments  thereof. 
Almost  total  soundness  and  ability,  instead  of  total  disabil- 
ity, is  made  the  condition  of  plaintiff's  right  to  recover,  and 
of  defendant's  liability.  *  *  *  This  is  not  the  proper 
construction  of  the  agreement.  It  interpolates  into  it  terms 
and  conditions  upon  which  the  parties  never  agreed,  and 
attaches  to  the  words  employed  a  meaning  of  which  they 
are  not  susceptible." 

In  Saveland  v.  Fidelity^  etc.,  Co.,  67  Wis.  174,  30  N.  W. 
237,  the  plaintiff  who  sued  upon  a  policy  insuring  against 
accidents  was  by  occupation  a  merchant.  The  policy  pro- 
vided for  indemnity  for  injuries  which  should  totally  disable 
him  from  prosecuting  any  and  every  kind  of  business  per- 
taining to  his  occupation  for  such  period  of  continuance,  the 
total  disability  not  exceeding  the  amount  stipulated  nor  the 
money  value  of  his  time  during  the  period  of  continuance 
of  total  disability,  not  exceeding  twenty-six  weeks.  The 
complaint  alleged  that  while  the  plaintiff  was  employed  in 
his  regular  business,  and  his  earnings  at  the  time  were  $100 
per  week,  he  was  accidentally  hit  with  great  force  by  a  stick 
of  wood  thrown  by  some  party,  inflicting  the  injury  for 
which  he  sued,  and  was  thereby  wholly  disabled  and  imable 
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to  engage  in  any  business  for  the  first  week  thereafter  and 
was  during  that  time  confined  to  his  room  and  under  the 
doctor's  charge ;  that  afterwards,  by  means  of  great  exertion 
he  was  enabled  to  get  into  his  buggy  and  superintend  a 
small  part  of  his  business,  but  was  practically  disabled  for  a 
total  period  of  twenty-six  weeks.  The  court  held  that  it 
was  error  to  instruct  the  jury  that  the  defendant  was  to 
pay  the  amount  agreed  if  by  the  accident  the  plaintiff  had 
been  disabled  in  any  way  from  prosecuting  the  business  in 
which  he  was  engaged  and  that  he  was  entitled  to  recover 
for  such  time  as  he  was  rendered  wholly  unable  to  do  his 
accustomed  labor;  that  is,  to  do  substantially  all  kinds  of  his 
accustomed  labor  to  some  extent.  The  court  said  that  this 
instruction  enlarged  the  risk  of  the  company;  that  the  plain- 
tiff's right  to  recover  was  necessarily  restricted  to  the  time 
he  was  wholly  disabled,  and  prevented  from  the  prosecution 
of  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation. 

In  Knapp  v.  Accident  Assn,^  53  Hun  84,  6  N.  Y.  Supp. 
57,  the  policy  was  against  injuries  by  means  of  which  the 
insured  should  be  immediately  and  wholly  disabled,  and 
prevented  from  the  prosecution  of  any  and  every  kii^d  of 
business  pertaining  to  the  occupation  in  which  he  received 
membership.  The  insured  was  described  in  the  policy  as 
retired.  He  testified  at  the  time  he  made  his  application 
for  insurance  that  he  had  no  occupation  except  to  amuse 
himself;  that  his  income  was  derived  from  investments;  that 
he  had  a  shop  at  his  house  where  he  spent  his  leisure 
moments;  that  he  was  a  stockholder  and  director  of  a  wagon 
manufacturing  company,  and  at  times  used  some  of  the 
machinery  of  the  wagon  shops  in  connection  with  his  amuse- 
ment. In  operating  a  buzz  saw  at  the  wagon  shop,  he 
received  the  injury  for  which  he  sought  to  recover  indem- 
nity. The  wound  was  severe  and  painful;  the  hand  was 
required  to  be  carried  in  a  sling;  plaintiff  was  deprived  of 
its  use  to  a  greater  or  less  extent  during  the  period  of  some 
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months.  The  court  held  that  the  injuries  must  be  such  as 
wholly  to  disable  and  prevent  him  from  prosecuting  any  and 
every  kind  of  business  pertaining  to  his  occupation,  and 
that  he  was  not  totally  disabled  and  prevented  from  prose- 
cuting any  and  every  kind  of  business  pertaining  to  his  occu- 
pation ;  that  he  might  keep  an  eye  upon  his  investments,  col- 
lect or  reinvest  his  income;  that  he  was  able  to  superintend 
repairs,  etc.,  to  his  property  generally,  devote  considerable 
attention  to  his  family  and  estate. 

In  Turner  Y.  Fidelity,  etc.,  Co.,  112  Mich.  425,  70  N.  W. 
898,  the  policy  provided  for  the  payment  of  indemnity  for 
injuries  wliich  should  wholly  disable  the  insured  from 
prosecuting  any  and  every  kind  of  business  pertaining  to  his 
occupation.  The  court  held  that  the  insured  could  recover 
on  proof  that  he  was  in  the  real  estate  business  and  that 
he  went  to  his  office  every  day  for  a  short  time  but  was 
imable  to  do  any  kind  of  work.  In  the  opinion,  the  court 
said:  "At  least,  it  was  a  question  for  the  jury  to  determine, 
and  the  court  submitted  it  in  these  words:  'I  think  that  a 
fair  interpretation  of  that  clause  is,  not  that  he  must  be 
so  disabled  as  to  prevent  him  from  doing  anything  pertain- 
ing to  the  business,  but  that  he  must  be  wholly  disabled,  so  as 
to  prevent  him  from  doing  any  and  every  kind  of  business 
pertaining  to  his  occupation;  not  that  he  might  do  some  one 
thing  in  regard  to  it,  but  that  he  must  be  wholly  disabled, 
so  as  to  prevent  him  from  doing  any  and  every  kind  of 
business  pertaining  to  that  occupation.  I  submit  that  to 
you  as  a  question  of  fact  to  find  whether  he  was  so  disabled, 
and  for  what  length  of  time,  under  this  policy.' " 

In  Lobdill  v.  Laboring  MerCs,  etc.,  Assn.,  69  Minn.  14,  71 
N.  W.  696,  38  L.  E.  A.  537,  the  court  said:  "There  are 
a  few  propositions  applicable  to  the  construction  of  the 
policy  under  consideration,  which,  under  the  evidence  are 
decisive  of  this  case.  The  first  is  that  total  disability  does 
not  mean  absolute  physical  inability  on  part  of  the  insured  to 
transact  any  kind  of  business  pertaining  to  his  occupation. 
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It  is  sufficient  if  his  injuries  were  of  such  a  character  that 
common  care  and  prudence  required  him  to  desist  from  the 
transaction  of  any  such  biisiness  so  long  it  was  reasonably 
necessary  to  effectuate  a  cure.  This  was  a  duty  which  he 
owed  to  the  insurer  as  well  as  to  himself.  Young  v.  Trav- 
elers Ins.  Co.y  80  Me.  244,  13  Atl.  896.  The  second  is  that 
under  the  particular  terms  of  this  policy,  to  wit,  'from  trans- 
acting any  and  every  kind  of  business  pertaining  to  the 
occupation  above  stated'  (merchant),  inability  to  perform 
some  kinds  of  business  pertaining  to  that  occupation  would 
not  constitute  total  disability  within  the  meaning  of  the 
policy.  For  example,  the  occupation  of  a  retail  country 
merchant  (as  plaintiff  was)  embraces  various  departments 
or  kinds  of  business,  such  as  keeping  the  books,  making  out 
accounts  and  settling  with  customers;  waiting  on  customers, 
and  doing  up  their  purchases  in  packages;  also  the  handling 
and  arranging  of  goods  in  the  store.  If  an  injury  disabled 
the  insured  merchant  from  transacting  one  or  more  of  these 
branches  of  the  business,  but  left  him  able  to  transact  others 
with  due  regard  to  his  health,  he  would  not  be  totally  dis- 
abled within  the  meaning  of  this  policy.  But  the  mere  fact 
that  he  might  be  able,  with  due  regard  to  his  health,  to 
occasionally  perform  some  single  and  trivial  act  connected 
with  some  kind  of  business  pertaining  to  his  occupation  as 
a  merchant  would  not  render  his  disability  partial  instead  of 
total,  provided  he  was  unable,  substantially  or  to  some 
material  extent,  to  transact  any  kind  of  business  pertaining 
to  such  occupation." 

In  Young  v.  Travelers  Ins.  Co.y  80  Me.  244,  the  policy 
provided  that  if  the  insured  shall  sustain  bodily  injuries, 
which  shall  wholly  disable  and  prevent  him  from  the  prose- 
cution of  any  and  every  kind  of  business  pertaining  to  the 
occupation  under  which  he  is  insured,  certain  indemnity 
should  be  paid  him.  The  court  held  that  in  order  to  entitle 
the  insured  to  recover  that  indemnity,  he  was  not  required 
to  prove  that  his  injury  disabled  him  to  such  an  extent  that 
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he  had  no  physical  ability  to  do  anything  in  the  prosecu- 
tion of  his  business,  but  that  it  was  sufficient  if  he  satisfied 
the  jury  that  his  injury  was  of  such  character  and  to  such  an 
extent  that  he  was  not  able  to  do  all  the  substantial  acts 
necessary  to  be  done  in  the  prosecution  qf  his  business. 

In  Wolcott  V.  United,  etc,  Assn.,  8  If.  Y.  Supp.  263,  in 
an  action  on  a  policy  providing  indemnity  during  total  dis- 
ability, a  physician  holding  the  policy  was  held  to  be  entitled 
to  pay  for  time  Avhen  he  was  confined  to  his  bed  by  an  acci- 
dent, though  during  that  time  he  gave  occasional  examina- 
tions, and  prescribed  for  patients  who  came  to  his  bed-side, 
and  reached  for  medicines  for  them  without  leaving  his  bed. 
The  court  said:  ''Total  disability  must,  of  the  necessity  of 
the  case,  be  a  relative  matter,  and  must  depend  largely  upon 
the  occupation  and  employment  in  which  the  party  insured 
is  engaged.  One  can  readily  understand  how  a  person  who 
labors  with  his  hands  would  be  totally  disabled  only  when 
he  cannot  labor  at  all.  But  the  same  rule  would  not  apply 
to  the  case  of  a  professional  man,  whose  duties  require  the 
activity  of  the  brain,  and  which  is  not  necessarily  impaired 
by  serious  physical  injury.  If  a  person  engaged  in  the  gen- 
eral practice  of  medicine  and  surgery  is  unable  to  go  about 
his  business,  enter  his  office,  and  make  calls  upon  any  of 
his  patients,  but  is  confined  to  the  bed,  as  <in  this  instance, 
and  enabled  only  to  exercise  his  mind  on  occasional  appli- 
cations -to  him  for  advice,  he  may  be  said  to  be  totally  dis- 
abled, within  the  meaning  of  the  provisions  of  this  policy." 

In  Hohn  v.  Inler-Siate  Casualty  Co.,  115  Mich.  79,  72 
N.  W.  1105,  the  policy  contained  this  provision:  "If  such 
injuries,  *  *  *  wlioUy  disable  and  prevent  the  in- 
sured from  performing  any  and  every  kind  of  duty  pertain- 
ing to  his  occupation,  the  company  will  pay"  etc.  The 
insured,  a  barber,  after  receiving  the  injnry  on  account  of 
which  he  sued,  went  to  his  shop  and  attempted  to  do  some 
work,  but  he  suffered  such  pain  that  he  fainted  away  and 
was  sent  home  in  a  hack.     During  the  week  he  was  some 
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better  and  visited  his  shop,  but  was  suffering  pain  all  the 
time,  worked  a  little,  but  was  unable  to  perform  all  of  his 
duties  because  of  pain,  and  after  that  he  was  compelled  to 
remain  in  bed  for  some  tiine.  The  court  held  that  he  was 
totally  disabled  wiihin  the  meaning  of  the  policy;  the  court 
citing  in  the  opinion.  Young  v.  Travelers  Ins.  Co.,  supra; 
Lobdill  V.  Laboring  Mens,  etc.,  Assn,,  supra;  Turner  v. 
Casualty  Co,,  supra. 

Bliss  on  Life  Insurance,  at  page  723,  §403,  cited  by 
appellant,  gives  the  interpretation  of  numerous  decisions  as 
to  what  is  being  disabled  from  usual  employment  without 
discussing  them. 

May  on  Insurance,  §522,  cited  by  appellant,  says,  citing 
Hooper  v.  Accident,  etc,  Assn.,  5  IL  &  X.  546,  that  "wholly 
disabled"  is  equivalent  to  "quite  disabled"  and  a  man  is  so 
unless  he  can  do  what  he  is  called  upon  to  do  in  the  ordinary 
course  of  his  business.  It  is  not  the  same  thing  as  to  do  any 
part  of  his  business,  though  the  insured  "may  do  certain 
parts  of  his  accustomed  work,  and  engage  in  some  of  his 
usual  employments,  he  may  yet  recover,  so  long  as  he  cannot 
to  some  extent  do  all  parts,  and  engage  in  all  such  employ- 
ments," citing  several  cases  in  support  of  said  proposition. 

Joyce  on  Insurance,  at  §3031,  in  referring  to  certain 
cases  most  of  which  are  hereinbefore  set  out,  says:  "Some 
of  the  cases  are  certainly  open  to  criticism,  in  that  the 
object  and  purposes  of  the  insurance  contract  are  ignored 
and  the  rules  of  construction  strained.  The  general  pur- 
pose of  such  clauses  is  to  furnish  an  indemnity  to  assured 
for  the  loss  of  time  by  reason  of  accident  or  injury  which 
prevents  him  from  prosecuting  his  business,  and  it  would 
seem  that  this  ought  to  refer  to  his  inability  to  perform 
substantially  the  duties  which  are  necessary  to  be  done  in 
the  business  to  which  the  contract  refers,  an  absolute  phys- 
ical inability  ought  not  to  be  meant  in  all  cases,  for  the 
injury  might  be  of  such  a  character  as  that  common  care 
and  prudence  would  preclude  the  prosecution  of  said  busi- 
ness." 
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Upon  the  clause  of  the  policy  in  question,  the  court  in 
the  cause  before  us  instructed  the  jury  as  follows:  "(7) 
This  paragraph  sets  out  as  an  exhibit  a  copy  of  the  policy, 
and  in  said  policy  it  is  provided  that  no  claim  shall  ever  ac- 
crue unless  it  arises  from  physical  bodily  injury  through  ex- 
ternal, violent,  and  accidental  means,  and  then  only  when 
the  injury  shall,  independently  of  all  other  causes,  immedi- 
ately and  wholly  disable  the  insured  from  performing  any 
and  every  kind  of  business  pertaining  to  his  occupation  as 
manager  of  the  When  Clothing  Company.  I  instruct  you 
that  as  a  matter  of  law  the  meaning  of  this  provision  of  the 
policy  is  not  that  the  plaintiff  must  have  been  disabled 
so  as  to  prevent  him  from  doing  anything  whatsoever  per- 
taining to  his  said  occupation,  but  that  he  must  have  been 
disabled  only  to  the  extent  that  he  could  not  do  any  and 
every  kind  of  business  pertaining  to  his  said  occupation. 
He  might  be  able  to  do  a  part  and  not  be  able  to  do 
all,  and  because  he  was  not  able  to  do  all  be  deemed 
to  be  wholly  disabled  from  doing  any  and  every  kind,  pro- 
vided, of  course,  that  he  was  so  disabled  as  to  be  pre- 
vented from  doing  substantially  all  the  necessary  and  mate- 
rial things  in  said  occupation  requiring  his  own  exertions 
in  substantially  his  customary  and  usual  manner  of  so  doing. 
He  might  be  able  to  do  personally  minor  and  trivial  things, 
not  requiring  much  time  or  physical  labor,  and  through  oth- 
ers, acting  under  liis  direction,  to  do  the  heavier  things  re- 
quiring physical  exertion,  which  in  the  ordinary  and  propei 
performance  of  his  duties  he  had  heretofore  done  personally, 
and  yet  because  of  inability  to  do  these  heavier  things  and 
more  material  things  personally,  be  said  to  be  wholly  dis- 
abled within  the  terms  of  his  policy;  provided,  further, 
that  the  things  he  was  unable  to  personally  do  constitute 
substantially  all  of  his  said  occupation.^' 

"We  make  no  attempt  to  harmonize  the  decisions  cited. 
But  in  view  of  the  liberal  rule  of  Cflnstruction,  which  holds 
that,  where  the  language  used  in  a  policy  of  insurance  is 
capable  of  two  constructions,   the  one   most  favorable  to 
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the  assured  must  be  given, — which  rule  has  been  adopted  in 
this  State, — the  instruction  fairly  stated  the  law  as  an- 
nounced by  the  weight  of  authority.  Indiana^  etc.^  Ins. 
Co.  V.  Rundell,  7  Ind.  App.  426;  Supreme  Lodge  v.  Ed- 
wards, 15  Ind.  App.  524;  Glohe  Ins.  Co.  v.  Ilelwigy  13  Ind. 
App.  539;  Bank  v.  Insurance  Co.,  95  TJ.  S.  673. 

"VVe  have  read  the  instructions  requested  by  appellant 
and  refused  bv  the  court.  So  far  as  thev  state  the  law, 
they  were  substantially  covered  by  those  given.  The  ques- 
tion of  whether  appellee  voluntarily  exposed  himself  to 
unnecessary  danger  was  properly  submitted  imder  an  aptly 
worded  instruction  to  the  jury,  as  was  the  question  whether 
appellee  gave  a  notice  of  his  injury  to  the  company  which 
was  accepted  and  acted  upon  by  it.  The  evidence  shows 
that  the  claim  of  appellee  was  not  rejected  for  want  of 
notice,  but  upon  the  ground  that  his  disability  was  not 
total  within  the  meaning  of  the  policy. 

That  appellee  was  guilty  of  negligence  contributing  to  his 
injury,  there  can  be  no  question,  but  the  jury  found  that 
he  had  not  knowledge  of  the  danger.  This  court,  in  Con- 
hoy  V.  Railway  J  etc.,  Assn.,  17  Ind.  App.  02,  by  Black,  J., 
said:  "Giving  the  words  definitions,  and  the  language  a 
meaning  most  unfavorable  to  the  insurer  and  most  favorable 
to  the  insured,  the  exception  may  be  construed  as  contem- 
plating knowledge  on  the  part  of  the  insured  of  the  exist- 
ence of  the  danger  or  peril,  and  an  encountering  of  it 
by  him  willingly.  We  tliink  that  the  facts  alleged  do  not 
show  that  the  death  of  the  insured  was  within  the  exception. 
Thev  indicate  an  accidental  death  from  a  suddonlv  encoun- 
tered  danger.  It  is  not  shown  that  the  insured  consciously 
and  intentionally  exposed  himself  to  danger,  or  that  he  pro- 
sumed  or  dared  to  run  a  risk  of  peril.  It  does  not  follow 
because  an  act  was  voluntary,  that  the  exposure  was  volun- 
tary." And  in  Keene  v.  Accident  Assn.,  161  Mass.  149, 
36  ^".  E.  8<)1,  802,  it  was  said:  "A  voluntary  exposure  to 
necessary  danger  is  not  forbidden,  nor  an  involuntary  expo- 
sure to  unnecessary  danger.      The  policy  recognizes  that 
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there  are  some  dangers  which  it  is  necessary  to  encounter, 
as,  for  example,  where  there  is  a  chance  to  rescue  persons 
in  deadly  peril.  See  Tucker  v.  Mutual  Benefit  Co.,  50 
Hun  50,  4  N.  Y.  Supp.  505.  There  are  other  dangers 
which  one  usually  need  not  encounter  if  he  knows  of  their 
existence  long  enough  beforehand,  as,  for  example,  the 
danger  from  a  runaway  horse  or  a  coming  car;  and  a  merely 
inadvertent  and  unintentional  exposure  to  a  danger  of  this 
kind  is  not  voluntary,  hut  involuntary.  A  voluntary  expo- 
sure to  unnecessary  danger  implies  a  conscious  intentional 
exposure ;  something  which  one  is  consciously  willing  to  take 
the  risk  of.  By  taking  a  policy  of  insurance  against  accidents, 
one  naturally  understands  that  he  is  to  be  indemnified 
against  accidents  resulting  in  whole  or  in  part  from  his  own 
inadvertence." 

We  have  carefully  examined  the  record,  passed  upon  the 
controlling  questions  presented,  and  find  no  error  for  which 
the  judgment  should  be  reversed. 

Judgment  affirmed. 


Jennings  st  al  v.  Durflinger. 

[No.  2.981.    Filed  January  12,  1900.] 

AoooBD  AND  SATiSFAcmov.'-Payment.-'Acceptance  of  C^eeXp.— Plain- 
tiff Bold  defendant  a  certain  number  of  hoops  of  a  certain  quality, 
at  an  agreed  price  per  thousand,  to  be  deliyered  at  the  expense  of 
plaintiff.  Defendant  sent  plaintiff  a  check  by  mail  for  a  less  sum 
than  was  due,  containing  the  statement  *'to  be  accepted  in  full  of 
account."  Plaintiff  indorsed  the  check  as  credited  to  the  account 
of  defendant,  negotiated  same,  and  immediately  notified  defendant 
that  a  certain  balance  was  still  due.  Held,  that  the  acceptance  of 
the  check  did  not  amount  to  an  accord  and  satisfaction. 

From  the  Henry  Circuit  Court.    Affirmed. 

Eugene  JJ.  Bundy  and  John  M.  Morris,  for  appellants. 
M.  E.  Forkner  and  W.  E.  Jeffreys,  for  appellee. 

Henley,  J. — This  action  was  commenced   by  appellee 
against  appellants  by  a  complaint  in  one  paragraph,  being 
Vol.  23—43 
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a  common  count  for  goods  sold.  Appellants  answered  in 
four  paragraphs.  The  cause  was  submitted  to  the  court  for 
trial  without  the  intervention  of  a  jury,  and  the  court,  by 
request  of  plaintiff,  made  a  special  finding  of  facts,  and 
stated  its  conchisions  of  law  thereon.  The  only  question  in 
this  case  is  whether  or  not  the  special  finding  of  facts  does  or 
does  not  show  an  accord  and  satisfaction  of  the  claim  sued  on. 
The  special  finding  of  facts,  which  presents  the  whole 
question  in  this  case,  is  as  follows:  "That,  on  the  19th 
day  of  February,  1897,  the  defendants  were  engaged  as 
partners  and  dealers  in  and  in  the  manufacture  of  coil  hoops 
for  the  purpose  of  making  coil  hoops  for  barrels;  that  they 
conducted  their  business  under  the  style  and  the  name  of 
the  Newcastle  Coil  Hoop  Company.  That  on  said  day  the 
plaintiff,  John  W.  Durflinger,  was  engaged  in  a  Uke  buriness 
in  the  town  of  Noblesville,  Indiana,  in  the  name  and*  pnder 
the  style  of  the  Noblesville  Coil  Hoop  Company.  That  on 
said  date  defendants  purchased  of  the  plaintiff,  by  written 
correspondence,  one  carload  of  6-9  hoops,  to  be  furnished 
and  delivered  to  them  on  board  the  cars  at  the  city  of  Chi- 
cago, Illinois,  to  be  again  sold  by  them  to  dealers  in  that 
city  or  elsewhere;  that  by  the  terms  of  said  contract  said 
hoops  were  to  be  of  good  quality  number  one  6-9  hoops,  for 
which  the  defendants  were  to  pay  the  plaintiff  $5.70  per 
thousand,  delivered  free  on  board  the  cars  at  Chicago,  Illi- 
nois. I  further  find  that  thereafter,  under  and  pursuant  to 
said  contract  of  sale,  the  plaintiff  placed  in  a  car  at  said 
Noblesville,  Indiana,  64,590  number  one  6-9  hoops  of  good 
quality,  and  by  direction  of  the  defendants  consigned  said 
car  to  H.  E.  Jennings,  one  of  the  defendants,  at  Chicago, 
Illinois;  that  in  due  course  of  time  said  carload  of  hoops 
arrived  at  the  said  city  of  Chicago,  and  that  the  freight 
charges  thereon  were  $32.65,  which  amount  was  paid  by 
the  defendants.  I  further  find  that,  after  said  carload  of 
hoops  had  arrived  at  Chicago,  the  said  Harry  E.  Jennings 
made  an  examination  of  the  same,  and  claimed  to  discover 
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that  said  hoops  were  not  of  good  quality  number  one  6-9, 
but  he  claimed  that  the  same  were  defective  in  workmanship 
and  quality  of  material,  that  they  were  not  of  uniform 
size,  either  in  thickness,  width,  or  length,  and  that  the  same 
were  not  on  that  account  merchantable;  that,  immediately 
after  such  examination,  the  said  H.  B.  Jennings  notified  the 
plaintiff  by  telegram,  which  notice  was  received  by  plain- 
tiff, of  the  alleged  defective  and  inferior  quality  of  said 
hoops,  and  that  he  could  not  receive  and  accept  the  same 
at  a  greater  price  than  $4.35  per  thousand;  that  to  this 

notice  plaintiff  made  no  reply.    That  thereafter  on  the 

day  of  the  said  H.  E.  Jennings  again  notified  the 

plaintiff  of  the  alleged  defective  condition  and  quality  of 
said  hoops,  and  that  he  was  not  willing  to  accept  them  at  the 
price;  that  this  second  notice  was  received  by  the  plaintiff, 
and  that  he  made  no  reply  thereto.  I  further  find  that 
after  the  two  notices  were  sent  to  plaintiff,  as  before  stated 
in  this  finding,  the  defendant,  H.  E.  Jennings,  took  and 
sold  said  hoops  in  said  city  of  Chicago,  Illinois,  and  that  he 
received  for  the  same  the  sum  of  $4.35  per  thousand,  and 
that  he  notified  the  plaintiff  of  such  sale  and  the  price 
received.  I  further  find  that  on  the  15th  day  of  March, 
1897,  the  said  Harry  E.  Jennings,  for  and  on  behalf  of  the 
defendants,  and  in  the  firm  name  of  the  Newcastle  Coil 
Hoop  Company,  sent  to  the  plaintiff  the  following  state- 
ment: 

^Newcastle,  Indiana,  March  15,  1897. 
The  Noblesville  Coil  Hoop  Company,  Noblesville,  Indi- 
ana.   To  the  Newcastle  Coil  Hoop  Co.,  Dr. 

54,420  Hoops,  $4.35 $236.72 

Frt.  &  demurrage $39.65' 

Commission  on  car 10.00 

Telegram .65 

Telegram .50 

One,  per  cent,  cash 2.36 

March  16th,  check  bal.  acct..  . .    183.56 

$236.72-  $236.72' 
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And  with  said  statement  said  defendant  sent  a  check  upon 
the  Citizens  State  Bank  of  Newcastle,  Indiana,  in  these 
words:  'No.  2,616.  Newcastle,  Indiana,  March  15,  1897. 
Pay  to  the  order  of  Noblesville  Coil  Hoop  Company,  $183.56 
to  be  accepted  in  full  of  account.  The  Newcastle  Coil 
Hoop  Company,  by  H.  E.  Jennings.'  That  said  statement 
and  check  were  inclosed  with  a  letter  in  these  words,  to  wit: 
'Newcastle,  Indiana,  March  15,  1897.  The  Noblesville 
Coil  Hoop  Company,  Noblesville,  Indiana.  Gentlemen: 
We  received  check  for  the  car  hoops  this  a.  m.  The  bill  for 
demurrage  we  have  not  received, — or  I  suppose  it  is  demur- 
rage, as  they  deducted  $39.65.  Will  write  our  party  in 
regard  to  this  and  advise  you  later.  We  have  charged  you 
$10  commission,  you  see.  This  will  not  more  than  cover 
the  writer's  expense  in  selling  the  car.  I  spent  about  a  day 
and  a  half  trying  to  dispose  of  the  car,  so  you  see  $10  will 
not  cover  the  expense.  We  would  advise  you  to  put  in  your 
mill  a  man  who  is*  a  practical  hoop  man,  and  thus  do  away 
with  all  your  trouble  and  expense.  Yours  truly,  The  New- 
castle Coil  Hoop  Company,  by  H.  E.  Jennings.'  That,  im- 
mediately upon  the  receipt  of  said  letter  with  said  state- 
ment and  check,  the  plaintiff,  to  wit,  on  the  16th  day  of 
March,  1897,  indorsed  said  check  as  follows:  ^Mareh  16, 
'97.  Credited  to  the  account  of  the  Newcastle  Coil  Hoop 
Company,  per  John  W.  Durflinger,  Prop.',  and  negotiated 
said  check  to  the  First  National  Bank  of  Noblesville,  Indi- 
ana. That  immediately  on  receiving  said  check,  to  wit,  on 
the  16th  day  of  March,  1897,  the  plaintiff  wrote  to  the 
defendants  the  following  letter:  ^Noblesville,  Indiana, 
March  16,  1897.  Mr.  H.  E.  Jennings,  Newcastle,  Indi- 
ana. ,  In  reply  to  yours  of  March  15th,  I  have  your  letter 
containing  check  for  $183.56,  and  freight  bill  for  $32.65, 
which  I  have  placed  to  your  credit.  Your  balance  is  $95.69, 
for  which  I  will  make  a  draft  on  March  22nd,  and,  should 
you  not  pay,  I  will  place  same  in  hands  of  an  attprney  for 
collection.    Respectfully,  Noblesville  Coil  Hoop  Company, 
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by  John  W.  Durflinger.'  That  said  plaintiff  enclosed  said 
letter  in  an  envelope,  and  deposited  the  same  in  the  United 
States  mail,  postage  prepaid,  directed  to  the  defendants, 
and  that  in  due  course  of  mail,  on  the  I7th  day  of  March, 
1897,  the  defendants  received  said  letter.  I  further  find 
that  said  check  was  indorsed  bx'  the  First  I^'ational  Bank 
of  Noblesville,  Indiana,  .to  Indiana  National  Bank  of  Indian- 
apolis, and  by  it  indorsed  to  the  First  National  Bank  of 
Newcastle,  Indiana,  and  was  paid  by  the  Citizens  State 
Bank  of  Newcastle,  ludiana.^^ 

Upon  the  foregoing  facts,  the  court  found  "that  the  law 
is  with  the  plaintiff,  and  that  there  is  a  balance  due  him, 
after  deducting  the  amount  of  said  check  and  freight  charges 
paid  by  the  defendant,  of  t$94.56.  I  therefore  find  for  the 
plaintiff,  and  assess  his  damages  at  $94.56." 

The  question  of  whether  or  not  the  special  finding  shows 
an  accord  and  satisfaction  is  wholly  dependent  upon  whether 
or  not  the  facts  so  found  make  the  claim  one  for  an  ascer- 
tained sum,  a  liquidated  amount. 

Appellants  purchased  of  appellee  a  certain  number  of 
hoops  of  a  certain  quality  at  an  agreed  price  per  thousand. 
The  hoops  were  to  be  delivered  on  board  cars  at  Chicago. 
This  meant  that  freights  were  to  be  paid  by  the  consignee, 
and  deducted  from  the  amount  due  upon  the  hoops.  The 
facts  found  show  that  the  number,  kind,  and  quality  of 
hoops  ordered  by  appellants  were  delivered  to  appellants  by 
appellee  at  Chicago.  The  deduction  for  freight  charges, 
and  computing  the  amount  due  for  the  hoops  at  the  agreed 
price  per  thousand,  was  a  mathematical  calculation,  from 
which  the  same  result  must  invariably  follow. 

It  is  the  settled  rule  of  law  in  this  State,  deducible  from 
the  decisions  in  both  courts  of  appeal,  that  a  simple  pay- 
ment and  acceptance  of  a  less  sum  of  money  in  satisfaction 
of  a  greater  liquidated  sum  due,  will  not  be  sufficient  to  sus- 
tain a  plea  of  accord  and  satisfaction.  To  make  the  receipt 
of  a  part  of  a  debt  a  discharge  of  the  whole,  there  must  be  a 
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new  consideration,  or  a  voluntary  compromise  of  a  disputed 
and  disputable  demand,  or  an  accord  and  satisfaction  by  the 
substitution  of  a  new  contract,  or  a  submission  of  the  mat- 
ters in  dispute  to  arbitration.  Ogborn  v.  Hoffman,  52  Ind. 
439;  Longworth  v.  Highaniy  89  Ind.  352;  Stone  v.  Lewman, 
28  Ind.  97:  Hancock  v.  Yaden,  121  Ind.  366;  Henes  v. 
HeneSy  5  Ind.  App.  100;  Meyer  v.  Green,  21  Ind.  App. 
138;  Poitliizer  v.  Wesson,  8  Ind.  App.  472;  Hodges  v. 
Truax,  19  Ind.  App.  651.  The  case  of  Meyer  v.  Green, 
supra,  is  very  much  like  the  case  at  bar.  This  court  in  the 
last  mentioned  case  held  "that  where  a  debtor  sent  to  his 
creditor  a  check  for  a  part  of  a  liquidated  sum  due  the 
creditor,  reciting  in  the  check  that  it  was  in  full  of  all 
demands,  that  the  acceptance  of  the  check  by  the  creditor 
did  not  discharge  the  entire  debt." 

Under  the  law,  as  established  in  this  State,  we  are  of  the 
opinion  that  the  conclusions  of  law  upon  the  facts  found  are 
correct.    Judgment  affirmed. 


Lake  Erie  and  Western  Railroad  Company  v. 

Graver. 

[No.  3.978.    Filed  January  12,  1900.] 

Vbedict. — Special  Finding. — Conflict. — The  general  verdict  must 
stand  as  against  the  facts  speciallj  found,  unless  such  facts  are  in 
irreconcilable  conflict  with  the  general  verdict,     p.  683. 

Nboligence. — Railroads. — Statutory  Signals. — Answers  to  interroga- 
tories in  an  action  for  an  injury  at  a  railroad  and  highway  crossing 
by  which  the  jury  found  that  the  bell  upon  the  locomotive  was  not 
rung  continuously  from  a  point  not  less  than  eighty  nor  more  than 
one  hundred  rods  from  the  crossing  until  such  engine  had  fuUy 
passed  the  crossing,  shows  negligence  per  se  on  the  part  of  the  rail- 
road company,    p.  6S4. 

Verdict.— SpeciaZ  Finding. — Conflict. — Where  the  jury  in  answer  to 
an  interrogatory  in  an  action  against  a  railroad  company  for  an 
injury  at  a  railroad  and  highway  crossing  stated  that  the  failure  of 
defendant  to  sound  the  whistle  and  ring  the  bell  might  have  been 
the  proximate  cause  of  the  plaintiff's  injury,  and  in  answer  to 
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other  interrogatories  fonnd  that  defendant  did  sound  the  whistle, 
such  findings  do  not  establish  the  fact  that  the  failure  to  ring  the 
bell  was  the  proximate  cause  of  the  injury,  but  leave  the  fact 
established  by  the  general  verdict  that  such  failure  was  the  prox- 
imate cause  of  the  injury  unimpeached.  p.  684. 
Nbgliobnge. — Railroads.  ^-Injury  at  Crossing. — Interrogatories  to 
Jury, — Conflict  with  General  Verdict. — Answers  to  interrogatories 
in  an  action  by  plaintiff  for  injuries  received  at  a  railroad  and  high- 
way crossing  by  being  struck  by  a  train,  to  the  effect  that  plaintiff 
was  approaching  the  crossing,  which  he  knew  to  be  extraordinarily 
dangerous,  traveling  in  a  farm  wagon,  and  at  several  points  from 
about  800  feet  from  the  crossing  he  could  have  seen  the  track  and 
approaching  train,  which  he  knew  was  about  due,  by  looking 
through  between  rows  of  trees  in  an  orchard ;  that  when  he  got 
within  thirty-five  feet  of  the  crossing  he  could  have  had  an  unob- 
structed view  of  the  track  for  800  feet  in  the  direction  of  the  ap- 
proaching train,  and  could  have  heard  the  noise  of  the  approaching 
train,  show  plaintiff  to  have  been  guilty  of  contributory  negligence, 
and  are  in  irreconcilable  conflict  with  a  general  verdict  for  plain- 
tiff,     pp.  684-690. 

From  the  Henry  Circuit  Court.     Reversed. 

John  B.  Cockrumy  John  L.  Rupe^  E.  H,  Bundy,  W.  E. 
Eackedom  and  Tf.  A.  Brown j  for  appellant. 
Thomas  J.  Study ^  for  appellee. 

Wiley,  C.  J. — Appellee  sued  appellant  to  recover  dam- 
ages for  injuries  received  by  being  struck  by  appellant's 
train  while  crossing  a  public  highway.  The  complaint  is  in 
one  paragraph,  and  it  is  shown  that  the  injury  occurred  a 
little  more  than  half  a  mile  north  of  Dublin,  in  Wayne 
county,  Indiana.  The  acts  of  negligence  charged  are  that 
the  train  was  running  at  a  high  and  dangerous  rate  of 
speed;  that  the  servants  in  charge  of  the  train  failed  to 
sound  the  whistle  not  less  than  eighty  nor  more  than  100 
rods  from  the  crossing,  and  failed  to  ring  the  bell  con- 
tinuously until  the  crossing  was  reached.  The  complaint 
avers  that  appellee  was  without  fault.  A  demurrer  to  the 
complaint  was  overruled,  and  the  issue  was  joined  by  an 
answer  in  denial.  A  trial  by  jury  resulted  in  a  general  ver- 
dict for  appellee.    With  the  general  verdict  the  jury  found 
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specially  as  to  certain  facts^  by  answers  to  interrogatories. 
Appellant's  motion  for  judgment  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  was  over- 
ruled. The  overruling  of  the  demurrer  to  the  complaint, 
and  the  motion  for  judgment,  are  assigned  as  errors. 

As  we  believe  that  the  rights  of  the  parties  must  be  de- 
termined by  the  facts  specially  found,  we  do  not  deem  it 
mecessary  to  consider  the  question  of  the  sufficiency  of  the 
complaint.  The  facts  specially  found  by  the  answers  to 
interrogatories,  in  so  far  as  their  controlling  influence  is 
concerned  upon  the  motion  for  judgment,  are  as  follows: 
The  highway  upon  which  appellee  was  traveling  runs  north 
and  south.  Appellant's  railroad,  where  it  intersects  the  high- 
way, runs  in  a  northwestern  and  southeastern  direction,  and 
the  two  intersect  at  an  angle  of  about  forty-five  degrees.  At 
a  point  in  the  highway,  105  feet  south  of  the  center  of  the 
crossing,  appellee  could  not  see  appellant's  track  at  a  greater 
distance  than  166  feet  south  of  the  crossing.  At  a  point  in 
the  highway  thirty-five  feet  south  of  the  crossing,  appellee 
could  not  see  the  track,  nor  a  train  thereon,  at  a  greater  dis- 
tance than  300  feet.  Appellee,  and  one  Hudelson,  who  was 
with  him  in  the  wagon,  did  not  look  and  listen  for  the  train 
as  they  passed  the  line  between  the  house  and  orchard,  about 
300  feet  south  of  the  crossing.  They  began  to  look  and 
listen  about  half  way  down  the  orchard,  and  continued  until 
the  train  appeared  from  behind  the  obstructions.  When 
they  did  see  it,  it  was  so  close  to  them  that  appellee  could 
not  extricate  himself,  team,  and  wagon  from  the  danger  of 
collision,  or  prevent  it.  Appellee's  view  of  the  railroad  and 
the  approaching  train  was  almost  obscured  from  a  point 
where  he  came  on  the  highway,  to  a  point  within  105  feet  of 
the  crossing  by  apple  and  other  trees,  farmhouses,  buildings, 
and  fences,  except  when  looking  between  the  rows  of  trees; 
appellee's  view  of  the  railroad,  at  a  point  105  feet  south 
of  the  crossing,  was  obscured  by  apple  trees  on  the  north 
line  of  the  orchard  from  a  point  166  feet  south  of  the  cross- 
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ing.  The  view  of  the  railroad  extended  south  as  appellee 
proceeded,  not  exceeding  300  feet,  at  a  distance  thirty-five 
feet  south  of  the  crossing.  The  servants  in  charge  of  appel- 
lant's train  sounded  the  whistle  at  a  point  not  less  than  eighty 
nor  more  than  100  rods  south  of  the  crossing,  but  did  not 
ring  the  bell  continuously;  if  the  bell  had  been  rung,  appel- 
lee could  have  heard  it;  the  failure  to  ring  the  bell  contin- 
uously from  a  point  not  less  than  eighty  nor  more  than  100 
rods,  as  the  train  approached  the  crossing,  might  have  been 
the  proximate  cause  of  appellee's  injury.  The  appellee  did 
not  hear  or  see  the  train  in  time  to  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  and  diligence.  At  the 
time  of  the  accident  appellee  was  well  acquainted  and 
entirely  familiar  with  the  country  and  place  where  the 
injury  occurred,  and  was  acquainted  with  all  the  surround- 
ings. At  the  time  of  the  accident,  appellee  was  in  full  pos- 
session of  all  his  faculties,  and  his  sight  and  hearing  were 
unimpaired.  Appellee  entered  the  highway  through  a  gate 
about  500  feet  south  of  the  crossing.  lie  was  driving  a 
team  of  horses  attached  to  a  farm  wagon  with  a  hay-rack 
and  rigging  thereon,  and  drove  along  such  highway  and 
upon  the  crossing  without  stopping.  The  team  he  was  driv- 
ing was  gentle  and  easily  controlled.  Appellee  was  driving 
and  controlling  the  team.  The  train  that  struck  appellee 
was  running  about  thirty-two  miles  per  hour.  Appellee  was 
traveling  about  three  miles  per  hour.  Appellee  neither 
slackened  nor  varied  the  speed  of  his  team  from  the  time  he 
entered  upon  the  highway  until  he  was  struck.  Appellee 
and  his  hired  man  were  alone  on  the  wagon.  As  they  drove 
along  the  highway  they  were  talking  together  as  to  whether 
the  train  had  passed.  Appellee  knew  a  regular  passenger 
train  was  about  due  and  liable  to  pass  over  the  crossing 
at  any  time.  The  train  that  struck  appellee  (a  regular  pas- 
senger train)  was  substantially  on  time.  The  train  was 
composed  of  a  locomotive  weighing  about  thirty-five  tons, 
a  baggage  car  and  coaches.     Appellant's  track  was  opposite 
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and  north  of  the  point  where  appellee  came  upon  the  high- 
way, and  the  track  toward  the  crossing  came  nearer  the 
highway  from  such  point  to  the  crossing.  The  ground 
between  the  highway  and  the  railroad  from  the  point  where 
appellee  came  into  the  highway  was  in  the  form  of  a  triangle, 
with,  the  sharp  angle  at  the  point  of  intersection.  Appellee 
could  not  have  heard  the  noise  of  the  train  100  feet  south  of 
the  crossing  if  he  had  listened  attentively,  because  the  train 
was  too  far  away.  Appellee  did  not  at  any  time  after  coming 
upon  the  highway  stop  and  listen  for  the  approaching  train. 
Appellee  had  at  intervals  a  view  of  the  railroad  track  as 
he  approached  the  crossing,  by  looking  between  the  rows  of 
trees  in  the  orchard.  The  south  side  of  the  orchard  was 
300  feet  from  the  crossing.  There  was  a  triangular  piece 
of  ground  105  feet  south  of  the  crossing  along  the  highway, 
with  its  south  line  116  feet  from  the  highway  to  the  track, 
and  crossing  to  a  point  at  the  crossing,  upon  which  there 
was  no  obstruction  to  the  view  of  the  track  by  a  person  on 
the  highway,  except  an  ordinary  barbed  wire  fence  along 
the  right  of  way;  that  appellee,  if  he  had  looked  attentively 
before  going  on  the  crossing  from  a  point  thirty-five  feet 
from  the  center  of  the  crossing,  would  have  had  a  clear 
view  of  appellant's  track  to  the  southeast,  the  direction 
from  which  the  train  was  coming,  for  the  distance  of  300 
feet  or  more.  If  appellee  had  stopped  and  looked  in  the 
direction  from  which  the  train  was  coming,  at  a  point  twenty 
feet  south  of  the  crossing,  he  could  have  seen  the  approach- 
ing train;  if  he  had  stopped* and  listened  within  thirty  feet 
of  the  crossing,  appellee  could  have  heard  the  noise  of  the 
train.  The  crossing  was  an  extraordinaidly  dangerous  one, 
as  to  trains  coming  from  the  south.  From  the  point  where 
appellee  came  upon  the  highway  to  a  point  105  feet  south 
of  the  crossing,  the  highway  was  substantially  level.  The 
crossing  was  about  four  feet  lower  than  at  a  point  105  feet 
south,  and  the  grade  gradually  descended  from  such  point. 
The  highway  was  on  higher  ground  than  the  railroad  track. 
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From  a  point  300  feet  south  of  the  crossing,  and  from  there 
to  the  crossing;  the  view  of  appellant's  track  and  approach- 
ing train  was  not  so  obstructed  by  trees  as  to  prevent  a  per- 
son riding  in  a  wagon  from  seeing  a  train  approaching  from 
the  south,  if  such  train  was  directly  east. 

By  the  general  verdict,  the  jury  found  that  appellee 
established  by  a  preponderance  of  the  evidence  every  fact 
essential  to  his  right  to  recover  under  the  allegations  of  his 
complaint.  To  state  it  more  pointedly,  by  the  general  ver- 
dict the  jury  found  the  three  concurrent  propositions  that 
must  exist  before  liability  in  such  case  arises:  (1)  Itfegli- 
gence  on  the  part  of  appellant;  (2)  that  such  negligence 
was  the  proximate  cause  of  the  injury  complained  of;  (3) 
that  appellee's  negligence  did  not  contribute  to  his  injury. 
That  these  three  elements  must  exist  before  liability 
attaches,  see  Baltimore^  etc.y  R.  Co.  v.  Young,  146  Ind.  374. 

The  general  verdict  must  stand,  as  against  the  facts  spe- 
cially found,  unless  such  facts  aflSrmatively  show  that  one 
or  more  of  the  necessary  elements  established  by  the  gen- 
eral verdict  does  not  exist,  or  is  untrue.  If  the  facts  spe- 
cially found  show  that  appellant's  negligence  was  not  the 
proximate  cause  of  appellee's  injury,  or  that  appellee's  own 
negligence  contributed  to  his  injury,  then,  in  either  event, 
such  facts  would  be  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  and  would  control,  for,  both  by  statute  and 
repeated  judicial  decisions,  where  "the  special  finding  of 
facts  is  inconsistent  with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall  give  judgment 
accordingly."  Section  547  Horner  1897;  Rogers  v.  City 
of  Bloomingion,  22  Ind.  App.  601,  and  authorities  there 
cited;  Fitzmaurice  v.  Puterbaitgh,  17  Ind.  App.  318; 
Bachman  v.  Cooper,  20  Ind.  App.  173;  Rouyer  v.  Miller, 
16  Ind.  App.  519;  Ohio,  etc,  R.  Co.  v.  Beaton,  137  Ind.  1. 
The  conflict  between  the  general  verdict  and  facts  specially 
found  must  be  so  marked  that  they  cannot  be  reconciled 
upon,  any  supposable  facts  provable  under  the  issues,  for  we 
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must  indulge  all  reasonable  presumptions  in  favor  of  the 
general  verdict,  and  cannot  presume  anything  in  favor  of 
the  special  findings.  Louisville^  etc.y  R.  Co.  v.  Creeky  130 
Ind.  139,  14  L.  R.  A.  733;  Shuck  v.  State,  136  Ind.  33; 
Lake  Erie,  etc.,  R.  Co.  v.  McHenry,  10  Ind.  App.  525; 
Keeley,  etc.,  Co.  v.  Pamin,  13  Ind.  App.  688. 

It  is  clear  that  the  answers  to  the  interrogatories  are  in 
harmony  with  the  general  verdict,  in  so  far  as  the  negli- 
gence of  the  appellant  is  concerned,  for  the  jury  specifically 
found  that  the  bell  upon  the  locomotive  was  not  rung  con- 
tinuously from  a  point  not  less  than  eighty  nor  more  than 
100  rods  from  the  crossing,  until  such  engine  had  fully 
passed  the  crossing.  This  the  statute,  '§5307  Burns  1894, 
§4020  Horner  1897,  lays  upon  the  railroad  as  a  duty,  and  a 
failure  to  perform  such  duty  is  negligence  per  se.  Louis- 
ville, etc.,  R.  Co.  v.  Williams,  20  Ind.  App.  576;  Baltimore, 
etc.,  R.  Co.  V.  Conoyer,  149  Ind.  524;  Pittsburgh,  etc.,  R. 
Co.  V.  Shaw,  15  Ind.  App.  173.  And  we  can  not  say  that 
there  is  any  conflict  between  the  general  verdict  and  the  an- 
swers to  interrogatories  on  the  proposition  that  appellant's 
negligence  was  the  proximate  cause  of  appellee's  injury. 
Question  ten  propounded  to  the  jury,  and  the  answer  there- 
to, are  as  follows:  "Was  not  the  failure  of  the  defendant's 
employes  *  *  *  to  sound  the  whistle  not  less  than  100 
rods  from  the  crossing,  and  to  ring  the  bell  "continuously 
from  that  point  to  the  crossing  the  ^approximate^  cause  of 
the  plain tifli's  injury?"  Answer.  "It  might  have  been." 
By  answers  to  other  interrogatories,  it  was  found  that  the 
whistle  was  sounded,  so  that  we  must  take  the  answer  to 
question  ten  as  having  reference  to  the  failure  of  appellant 
to  ring  the  bell.  We  cannot  regard  the  answer  as  estab- 
lishing the  fact  that  the  failure  to  ring  the  bell  was  the 
proximate  cause  of  appellee's  injury,  for  the  answer,  at 
most,  is  evasive  and  negative,  and  does  not  establish  any 
fact.  So  that  the  fact  established  by  the  general  verdict, 
that  such  failure  was  the  proximate  cause  of  the  injury,  must 
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remain  unimpeached  by  any  fact  establisKed  by  the  special 
finding  of  facts. 

This  leaves  but  one  question  for  contsideration,  and  that 
is,  do.  the  facts  found  show  that  appellee  was  guilty  of  negli- 
gence contributing  to  his  injury?     We  may  very  easily 
determine  this  question  by  a  reference  to  a  few  pertinent 
and  salient  facts,  as  they  are  made  to  appear  by  the  answers 
to  interrogatories.    Appellant  was  well  acquainted  with  the 
crossing  and  surrounding  country;  he  was  in  full  possession 
of  his  faculties;  his  eyesight  and  hearing  were  unimpaired; 
he  was  traveling  on  a  public  highway,  in  a  farm  wagon, 
on  which  was  a  hay-rack  and  rigging,  approaching  and 
intending  to  cross  appellant's  railroad  track  where  it  inter- 
sected the  highway;  the  crossing  he  was  approaching  was 
extraordinarily  dangerous  from  trains  approaching  from  the 
south ;  he  knew  that  a  regular  passenger  train  was  about  due, 
if  it  had  not  already  passed;  as  he  approached  the  crossing 
he  was  talking  with  his  servant  about  the  train;  from  the 
time,  he  entered  upon  the  highway,  about  500  feet  from  the 
crossing,  he  was  driving  about  three  miles  per  hour,  and  did 
not  stop  at  any  time  to  "look  and  listen";  at  several  points 
from  about  300  feet  from  the  crossing  he  could  have  seen 
appellant's  track  and  approaching  train  by  looking  between 
the  rows  of  trees  between  the  highway  and  the  track;  when 
he  got  within  thirty-five  feet  of  the  track,  if  he  had  looked 
in  the  direction  from  which  the  train  was  coming,  he  would 
have  had  an  unobstructed  view  along  the  track  in  such 
direction  300  feet;  appellee  did  not  slacken  the  speed  of  his 
team  or  vary  its  rate  of  speed  from  the  time  he  entered 
the  highway  until  he  drove  on  the  track  and  was  struck  by 
the  train ;  he  was  approaching  a  crossing  where  the  railroad 
crossed  the  highway  at  an  angle  of  about  forty-five  degrees; 
if  appellee  had  stopped  and  looked  down  the  track  from 
the  direction  from  which  the  train  was  coming,  at  a  point 
in  the  highway  twenty  feet  from  the  track,  he  could  have 
seen  the  approaching  train;  if  he  had  stopped  and  listened 
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at  a  point  thirty-five  feet  from  the  track,  he  could  "have 
heard  the  noise  and  discerned  the  train  approaching;"  the 
train  was  running  about  thirty-two  miles  per  hour.  This 
succinct  statement  of  the  material  facts  found  is  sufficient 
upon  which  to  apply  the  law  and  determine  the  question  of 
appellee's  negligence  or  non-negligence.  •  Taking  the  answer 
of  the  jury  to  the  question  inquiring  of  them  the  rate  of 
speed  the  train  was  running,  we  find  that  it  was  going  thirty- 
two  miles  per  hour.  At  a  point  thirty-five  feet  from  the 
track,  appellee,  if  he  had  stopped  and  listened,  could  have 
heard  the  noise  and  discerned  the  approaching  train.  From 
the  same  point  he  could,  if  he  had  looked,  have  seen  down 
the  track  from  the  direction  from  which  the  train  was  com- 
ing, a  distance  of  300  feet  or  more.  At  a  point  twenty  feet 
from  the  track,  if  appellee  had  looked  in  the  direction  of 
the  train,  he  could  have  seen  it  approaching.  He  was 
driving  about  three  miles  per  hour,  and  had  a  gentle  team 
that  was  easily  controlled.  If  appellee  was  driving  only 
three  miles  an  hour,  his  team  must  have  been  going  in  a 
slow  walk.  At  the  rate  of  three  miles  an  hour,  he  would 
go  a  distance  of  about  four  feet  in  a  second.  At  a  distance  of 
thirty-five  feet  from  the  track,  it  would  take  him,  in  round 
numbers,  eight  seconds  to  reach  the  track.  When  he  was 
thirtv-five  feet  from  the  track,  it  took  the  train  the  same 
length  of  time  to  reach  the  crossing  that  it  did  him,  for  the 
train  and  wagon  collided  at  the  crossing.  As  the  train  was 
nmning  at  the  rate  of  thirty-two  miles  an  hour,  by  a  simple 
mathematical  calculation  it  is  found  that  when  appellee 
was  thirty-five  feet  from  the  crossing,  the  train  was  400  feet 
from  the  same  point,  for,  at  the  rate  of  thirty-two  miles  an 
hour,  it  would  run  fifty  feet  in  a  second.  As  the  jury  find, 
as  a  fact,  that  appellee  could  have  heard  the  noise  of  and 
discerned  the  approaching  train,  if  he  had  stopped  and 
listened,  it  must  necessarily  follow  that  if  he  had  done  so 
he  had  ample  time  to  have  avoided  the  collision.  At  a  point 
twenty  feet  from  the  crossing  he  could  have  seen  the  train 
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approaching.  At  a  distance  of  twenty  feet  from  the  cross- 
ing, at  the  rate  appellee  was  traveling,  it  would  take  him 
five  seconds  to  reach  it,  and  as  appellee  and  the  train  reached 
the  crossing  at  the  ^me  time,  the  train  was  250  feet  from 
the  crossing  when  appellee  was  twenty  feet  from  it,  and 
hence  it  would  have  been  in  plain  and  full  view  of  him 
if  he  had  looked  toward  it  when  he  was  twenty  feet  from 
the  track.  If  the  facts  so  found  constitute  negligence  on  the 
part  of  appellee,.then  they  are  in  irreconcilable  conflict  with 
the  general  verdict,  and  appellant's  motion  for  judgment 
should  have  been  sustained.  A  brief  review  of  the  authori- 
ties will  suffice  to  determine  this  question.  While  there 
may  be  some  confusion  on  the  law  of  negligence,  as  de- 
clared by  the  adjudicated  cases  in  this  State,  it  seems  to  us 
that,  as  to  the  particular  question  now  before  us,  the  authori- 
ties in  this  jurisdiction  are  in  harmony.  Early  in  this  State 
it  was  declared  to  be  the  rule  that  *^when  a  person  crossing 
a  railiioad  track  is  injured  by  collision  with  a  train,  the 
fault  is,  prima  facu,  his  own,  and  he  must  show  affirma- 
tively, that  his  fault  or  negligence  did  not  contribute  to  the 
injury,  before  he  is  entitled  to  recover  for  such  injury." 
Hathaway  v.  Railroad  Co.,  46  Ind.  25.  And  to  this  rule 
ihe  courts  of  last  resort  in  this  State  have  uniformly  adhered. 
Cincinnatiy  etc,^  R.  Co,  v.  Butter^  103  Ind.  31;  Lake  Erie, 
etc.,  R.  Co,  V.  Sticky  143  Ind.  449 ;  Cincinnatiy  etCy  R.  Co. 
V.  DuncaUy  143  Ind.  524;  Smith  v.  Wabash  R,  Co,,  141 
Ind.  92;  Shirk  v.  Wahash  R.  Co.,  14  Ind.  App.  126;  Lake 
Shore,  etc.y  R,  Co.  v.  Boyts,  16  Ind.  App.  640;  Aurelius 
V.  Lake  J?rie,  etc,  R.  Co.,  19  Ind.  App.  584. 

The  fact  that  there  were  some  obstructions  which  par- 
tially obstructed  the  view  imposed  upon  appellee  the  duty 
of  increased  care  in  the  use  of  his  senses  of  sight  and  hearing. 
Beach  Cont.  Neg.  (2nd  ed.),  §183.  Lake  Shore,  etc.y  R,  Co. 
Y.  Boyts,  supra;  Towers  v.  Ijake  Erie,  etc.,  R.  Co.,  18  Ind. 
App.  684;  Aurelius  v.  Lake  Erie,  etc.,  R.  Co.,  supra.  As 
was  said  in  the  latter  case:     "A  person  when  in  a  place,  or 
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while  approaching  a  place  of  danger,  must  use  care  and  cau- 
tion commensurate  to  such  danger;  and  where  one  ap- 
proaches a  point  where  a  highway  crosses  a  railroad  track  on 
the  same  level,  it  is  his  duty  to  proceed  with  caution,  and,  if 
he  attempts  to  cross  the  track,  either  on  foot  or  in  a  vehicle, 
he  must  use  ordinary  care,  under  the  circumstances,  in  so  do- 
ing. He  must  assume  that  there  is  danger,  and  act  with  ordi- 
nary care  and  prudence  upon  that  assumption."  As  was  said 
by  Monks,  J.,  in  Smith  v.  Wabash  R.  Co,,  141  Ind.  92: 
"The  question  of  care  at  railway  crossings  as  affecting  the 
traveler,  is  no  longer,  as  a  rule,  a  question  for  the  jury. 
The  quantum  of  care  in  a  large  class  of  cases  is  exactly 
prescribed  as  a  matter  of  law.  In  attempting  to  cross,  the 
traveler  must  listen  for  signals,  notice  signs  put  up  as  warn- 
ings, and  look  attentively  both  ways  for  approaching  trains, 
if  the  surroundings  are  such  as  to  admit  of  that  precaution. 
If  a  traveler  by  looking  could  have  seen  an  approaching  train 
in  time  to  avoid  injury,  it  will  be  presumed,  in  case  he  is 
injured  by  collision,  either  that  he  did  not  look,  or,  if  he  did 
look,  that  he  did  not  heed  what  he  saw,  such  conduct  is  negli- 
gence per  86,^^  See,  also,  Cincinnati,  etc.,  R.  Co.  v.  Duncan, 
143  Ind.  524;  Ohio,  etc.,  R.  Co.  v.  Hill,  117  Ind.  56; 
Beach  Cont.  Neg.  (2nd  ed.),  §§180,  181,  and  cases  cited; 
Lake  Shore,  etc.,  R.  Co.  v.  Boyts,  16  Ind.  App.  640;  Towers 
V.  Lake  Erie,  etc.,  R.  Co.,  18  Ind.  App.  684. 

The  facts  that  it  was  time  for  a  train  to  pass  the  crossing, 
that  appellee  was  familiar  with  the  surroundings,  and  was 
anticipating  danger,  were  sufficient  to  warn  him.  The  lan- 
guage of  Monks,  J.,  in  Smith  v.  Waha^h  R.  Co.,  141  Ind. 
92,  applies  with  significant  force  here,  and  the  facts  in  the 
case  before  us  bring  it  squarely  within  the  rule  there  an- 
nounced. At  a  safe  distance  from  the  crossing,  appellee 
could  have  both  heard  and  seen  the  approaching  train,  if  he 
had  stopped  and  listened,  or  had  looked,  and  we  must  pre- 
sume that  he  did  not  look,  or  that,  if  he  did  look,  he  did  not 
heed  what  he  saw.    Under  the  authorities,  such  conduct  was 
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negligence  per  se.  In  Lake  Shore,  etc.,  R.  Co,  v.  Boyts,.  16 
InJ.  App.  640,  if  appellee  had  looked  southward  when 
within  thirty  feet  of  the  nearest  rail  as  he  approached  the 
crossing,  he  could  have  had  an  unobstructed  view  of  the 
side-track,  upon  which  a  freight  train  was  backing,  for  a 
distance  of  sixty  feet.  His  failure  so  to  look  was  held  to  bo 
negligence  that  would  bar  his  right  to  recover.  In  Mann  v. 
Belt  R.  Co.,  128  Ind.  138,  the  court  said :  ''When  it  is  said 
that  a  person  approaching  a  railroad  crossing  must  look  and 
listen  attentively  for  approaching  trains,  it  is  not  to  be  under- 
stood that  he  may  look  from  a  given  point,  and  then  close  his 
eyes;  but  it  is  to  be  understood  that  he  must  exercise  such 
care  as  a  reasonably  prudent  person,  in  the  presence  of  such 
danger,  would  exercise  to  avoid  injury."  This  means  that  a 
person  approaching  a  railroad  crossing,  in  order  to  avoid  in- 
jury, must  exercise  continuing  care  and  caution  until  the  dan- 
ger is  past.  In  Cadwallader  v.  Louisville,  etc.,  R.  Co,^ 
128  Ind.  518,  appellant  was  approaching  a  railroad  crossing. 
Within  twentv  feet  of  the  crossing  she  had  an  unobstructed 
view  of  the  railroad  track  for  100  feet;  and  when  within  ten 
feet  of  the  track  she  had  such  view  of  the  track  for  300 
feet,  and  could  have  seen  the  approaching  train  before  going 
upon  the  track,  if  she  had  looked.  She  did  not  look,  but 
heedlessly  stepped  upon  the  track  in  front  of  a  moving 
train,  and  was  injured.  Upon  these  facts,  it  was  held  she 
could  not  recover  on  account  of  her  own  negligence.  As  to 
what  duty  is  required  of  a  person  about  to  cross  a  railroad 
track,  while  traveling  upon  a  public  highway,  we  cite  the 
following  cases:  Smith  v.  Wabash  R.  Co.,  141  Ind.  92; 
Oleson  V.  Lake  Shore,  etc.,  R.  Co.,  143  Ind.  411,  32  L.  R. 
A.  149;  Lake  Shore,  etc.,  R.  Co.  v.  Boyts,  16  Ind.  App.  640; 
Aurelius  v.  Lake  Erie.,  etc.,  R.  Co.,  19  Ind.  App.  584; 
Louisville,  etc.,  R.  Co.  v.  Stommel,  126  Ind.  35;  Cincinnati, 
etc.,  R.  Co,  V.  Duncan,  143  Ind.  524.  What  was  said  in  the 
case  last  cited  applies  with  great  force  to  the  facts  here 
found.    The  court  said :    '*Some  of  our  cases  hojd  that,  where 
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from  any  cause  the  crossing  is  more  than  ordinarily  danger- 
ous, it  is  the  duty  of  one  nearing  the  same  to  stop  and  listen 
for  the  sound  that  ordinarily  follows  a  moving  train.  Louis- 
vilUy  eic.y  R.  Co.  v.  Stommely  supra.  The  discharge  of  this 
duty  was  not  proved.  But  it  is  contended  that  obstructions 
to  the  view  eastward  excused  this  duty.  But  the  evidence 
does  not  show  that  the  obstructions  were  so  great  as  to  shut 
out  all  sight.  And  if  they  had  been  complete,  that  fact 
imposed  the  duty  of  increased  care  in  the  use  of  the  sense  of 
hearing,  and  to  that  end  he  should  have  stopped  and  atten- 
tively listened.  And  had  he  done  so,  he  must  have  heard 
*  *  *  the  noise  of  the  running  train.  This  the  law 
required  him  to  do  under  the  circumstances." 

There  is  no  pretense  that  appellee,  when  within  twenty 
feet  of  the  track,  looked  in  the  direction  from  which  the 
train  was  coming,  or  that  he  stopped  and  listened  atten- 
tively within  thirty-five  feet  of  the  track,  when  he  could 
have  heard  the  noise  of  the  train.  It  being  his  duty  both 
to  look  and  listen,  as  settled  by  all  the  authorities,  the  facts 
specially  foimd  upon  these  questions  are  in  irreconcilable 
conflict  with  the  general  verdict,  as  to  the  question  of 
appellee's  negligence,  and  cannot  be  harmonized  with  the 
general  verdict  upon  any  supposable  state  of  facts  provable 
under  the  issues.  The  appellant  was  entitled  to  judgment 
upon  the  answers  to  interrogatories,  and  the  overruling  of  its 
motion  therefor  was  error.  The  judgment  is  reversed,  and 
the  court  below  is  directed  to  sustain  appellant's  motion  for 
judgment  upon  the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict,  and  render  judgment  accordingly. 


Nading  v.  Howe  et  al. 

[No.  2,999.     Filed  January  13,  1900.] 

PBiNcnPAL  AND  AoENT. — Refusal  of  Agent  to  Deliver  Property  Ar- 
chaaed. — Conversion. — Measure  of  Damages. — ^Wheat  purchased  by 
an  agent  for  his  principal  is  the  property  of  the  principal,  and  a  re- 
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fusal  of  the  agent  to  deliver  to  his  principal  wheat  so  purohased 
amounts  to  conversion  by  the  agent,  and  the  principal  may  in  an 
action  for  damages  recover  a  sum  equal  to  the  profit  he  might  have 
made  by  a  subsequent  sale  thereof,    pp,  691-694, 

Principal  and  Aqtoht.— Refusal  of  Agent  to  Deliver  Wheat  Pur- 
chased for  Principal,  —  Conversion.  —  Tender. — Where,  xmder  an 
agreement  between  an  agent  and  his  principal,  the  agent  was  to 
purchase  wheat  for  the  principal,  the  latter  to  furnish  money  for 
that  purpose  whenever  called  upon  to  do  so,  but  the  agent  failed  to 
call  for  the  money,  and  refused  to  deliver  to  the  principal  the 
wheat  purchased,  the  principal  in  an  action  against  the  agent  for 
the  profits  need  not  show  a  tender  of  the  purchase  price  of  the 
wheat  so  bought,    p.  694. 

Conversion. —  Complaint. —  Profits.  —  In  an  action  by  a  principal 
against  his  agents  for  the  conversion  of  wheat  purchased  by  the 
latter  as  such  agents,  an  allegation  in  the  complaint  that  the  plain- 

,  tiff,  as  was  well  known  by  defendants,  was  buying  and  selling 
wheat  for  profit  in  various  specified  markets,  and  that  immediately 
after  the  purchase  of  the  wheat  by  defendants  the  market  price  in 
such  markets  advanced  twenty  cents  per  bushel  above  the  price 
defendants  paid,  which  amount  was  over  and  above  the  expenses 
of  taking  the  same  to  such  markets,  and  that  he  would  have  sold 
the  same  in  such  markets  if  delivery  had  not  been  refused,  sufii- 
ciently  showed  that  the  amount  of  the  profits  lost  by  reason  of  the 
conversion  was  twenty  cents  per  bushel,    pp.  691-694. 

From  the  Bartholomew  Circuit  Court.    Reversed. 

« 
Marshall,  Hacker,  Ralph  H,  Spaugh  and  John  Rynersoriy 

for  appellant. 

W.  W.  Lambert  J  for  appellees. 

Black,  J. — ^In  the  complaint  of  the  appellant  against  the 
appellees,  which  upon  demurrer  was  held  to  be  insufficient, 
it  was  shown  that,  on  the  20th  of  July,  1897,  in  considera-^ 
tion  that  the  appellant,  at  the  request  of  the  appellees,  had 
retained  and  employed  the  latter  as  the  agents  of  the  former 
to  buy  wheat  for  him  at  Hartsville  Crossing,  Bartholomew 
county,  Indiana,  until  such  agency  should  be  discontinued 
in  some  proper  and  legal  way,  and  of  two  and  one-half  cents 
on  the  bushel  to  be  paid  by  the  appellant  to  the  appellees, 
as  and  for  their  commission  for  such  purchase,  the  appellees 
then  promised  the  appellant  to  act  as  his  agents,  and  to  buy 
wheat  for  him  at  said  town  and  vicinity,  and  to  deliver  it 
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to  him;  that  it  was  agreed  by  and  between  the  parties  that 
the  appellant  should  furnish  the  appellees  money  with  which 
to  pay  for  the  wheat  so  bought,  whenever  the  appellees 
should  request  the  same  of  him;  that,  pursuant  to  said  con- 
tract, the  appellees  thereupon  entered  upon  their  duties  as 
such  agents,  and  between  the  25th  of  July  and  the  I7th  of 
August,  1897,  they  bought  a  large  quantity  of  wheat  for  the 
appellant,  to  wit,  5,000  bushels,  at  seventy  cents  a  bushel; 
that  the  appellees  delivered  to  the  appellant  of  said  amount 
60  bought  3,000  bushels,  and  refused  and  still  refuse  to 
deliver  to  him  the  residue  of  the  wheat  so  bought  by  them; 
that  immediately  after  the  time  said  wheat  was  bought, 
which  the  appellees  refused  to  deliver  to  the  appellant,  the 
market  price  of  wheat  at  Ilartsville  Crossing  and  vicinity' 
greatly  advanced,  from  seventy  cents  a  bushel  to  ninety 
cents  a  bushel,  and  had  greatly  advanced  in  all  other  wheat 
markets;  and  the  appellees  held  said  wheat  as  their  own,  to 
obtain  the  advantage  and  profit  to  themselves  of  said  advance 
Jn  the  market  price  of  wheat;  and  the  appellant  did  not 
know  that  the  appellees  would  not  deliver  said  wheat  to 
him  until  after  said  advance  in  price;  that  appellant  resided 
at  Hope,  in  said  county,  at  the  time  said  contract  was  entered 
into  and  during  the  existence  of  said  contract,  arid  was  buy- 
ing and  selling  wheat  for  profit  during  all  said  time,  and  was 
before  said  time,  and  had  been  since,  which  the  appellee*^ 
well  knew;  that  when  said  contract  was  entered  into,  and 
during  its  existence,  the  appellant  was  buying  and  selling 
wheat  for  profit  in  the  markets  of  the  cities  of  Indianapolis, 
Lawrenceburg,  Louisville,  Chicago,  Milwaukee,  Detroit, 
Minneapolis,  St.  Paul,  Buffalo,  and  New  York,  at  the  market 
price  in  said  markets,  which  the  appellees  well  knew;  that 
there  was  a  good  market  for  wheat  in  said  cities,  and  wheat 
could  always  be  sold  at  the  market  price,  and  said  wheat 
which  the  appellees  bought  for  the  appellant  under  said 
contract  was  to  be  sold  by  him  in  said  markets  at  the  market 
price  therein  as  soon  as  it  was  delivered  to  bim  by  them, 
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as  they  well  knew;  that  the  market  price  of  wheat  in  said 
markets,  after  they  bought  said  wheat  and  when  they 
refused  to  deliver  it  to  him,  was  twenty  cents  higher 
than  the  market  price  of  wheat  at  Hartsville  Crossing 
and  vicinity  when  said  wheat  was  bought,  and  the  appel- 
lant's profit  on  said  wheat  was  the  diflFerence  between  the 
market  price  in  said  markets  and  the  market  price  at 
Hartsville  Crossing  and  vicinity  when  said  wheat  was 
bought;  that  said  wheat  was  Avorth  in  the  markets  where 
the  appellant  was  selling  his  wheat,  and  where  he  intended 
to  sell  and  would  have  sold  said  wheat,  after  the  appellees 
bought  said  wheat,  and  when  they  refused  to  deliver  it,  the 
price  of  ninety  cents  per  bushel,  over  and  above  the  cost  of 
carriage  and  all  other  expenses;  that  on  the  I7th  of  August, 
1897,  the  appellees,  still  holding  said  wheat  and  refusing  to 
deliver  it  to  the  appellant,  notified  him  that  they  would  no 
longer  act  as  his  agents;  that  the  appellant  had  duly  per- 
formed all  the  conditions  of  said  contract,  on  his  part  to  be 
performed;  that  on  the  4th  of  February,  1898,  the  appellant 
tendered  to  the  appellees  the  purchase  money  of  said  wheaj; 
and  their  commission  on  the  same,  and  demanded  the  deliv- 
ery of  said  wheat,  but  they  refused  to  deliver  it,  and  still 
refuse;  that  at  said  time  the  market  price  of  wheat  in  said 
markets  in  which  the  appellant  was  selling  wheat,  and 
intended  to  sell  and  would  have  sold  said  wheat,  was  ninety 
cents  a  bushel,  over  and  above  the  cost  of  carriage  and  all 
other  expenses.  The  appellant  laid  his  damages  at  the  sum 
of  $500,  for  which  he  demanded  judgment.  _ 

When  the  wheat  had  been  purchased  by  the  appellees, 
as  the  agents  of  the  appellant,  it  was  his  property,  and  he 
was  entitled  to  make  such  profit  thereon  as  might  be  made 
by  sale  thereof.    National  Bank  v.  Seward,  106  Ind.  264. 

It  appears,  in  substance  and  effect,  from  the  complaint, 
that  the  agents  immediately .  after  purchasing  the  wheat 
refused  to  deliver  it  to  the  principal,  and  held  it  as  their 
own,  for  the  purpose  of  making  for  themselves  the  profit 
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which  the  principal  was  entitled  to  make,  and,  while  still 
holding  the  wheat  and  refusing  to  deliver  it,  they  notified 
the  principal  that  they  would  no  longer  act  as  his  agents. 

Ordinarily,  where  the  property  of  one  is  held  by  his  agent, 
as  such,  a  demand  of  possession  and  refusal  must  he  shown 
to  put  the  agent  in  the  wrong,  but  demand  and  refusal, 
which  constitute  evidence  of  conversion,  need  not  be  shown 
where  conversion  may  be  otherwise  proved.  Terrell  v.  But- 
terfield,  92  Ind.  1. 

To  show  a  conversion  of  goods,  it  is  not  necessary  that  it 
be  made  to  appear  that  the  defendant  has  sold  the  goods, 
or  that  he  has  in  any  manner  disposed  of  them,  so  that  they 
are  no  longer  in  his  possession.  The  exercise  by  one  of 
dominion  over  the  goods  of  another  to  the  exclusion  of  the 
latter,  in  defiance  of  his  rights,  constitutes  a  conversion. 
Gordon  v.  Stockdale,  89  Ind.  240. 

In  the  averment  of  tender  in  the  complaint,  it  is  not 
alleged  that  the  appellant  tendered  interest  from  the  time  of 
the  purchase  of  the  wheat  to  the  date  of  tender;  but  it  was 
"not  necessary  to  make  a  tender  of  any  amount.  The  agree- 
ment was  that  the  appellant  would  furnish  money  to  pay 
for  the  wheat  bought  whenever  the  appellees  should  request 
it  of  him.  The  action  was  not  for  the  recovery  of  the  wheat, 
or  of  its  value,  but  the  pleading  went  upon  the  theory  that 
the  appellees  were  to  retain  the  wheat,  but  were  liable  to  the 
appellant  for  the  profit  which  he  had  lost  by  their  conversion 
of  the  property  to  their  own  use,  in  violation  of  their  obliga- 
tion under  the  contract  of  agency.  The  amount  of  this 
profit,  and  therefore  the  measure  of  damages,  the  appellant 
showed  sufficiently  by  the  averments  relating  to  the  pur- 
chase price  and  the  increase  in  the  market  price.  As  was 
said,  per  Comstock,  J.,  in  Tebhs  v.  Clevelandy  etCy  R.  Co.^  20 
Ind.  App.  192,  200 :  "The  law  presumes  that  the  market 
value  of  a  commodity  can  be  obtained;  a  market  price  is  not 
speculative  nor  conjectural." 

The  judgment  is  reversed,  with  instruction  to  overrule 
the  demurrer  to  the  complaint. 
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Nevian  v.  Poschingkr. 

[No.  2,724.    Filed  January  23,  1900.] 

JUDOMENTS. — Execution. — stay. — Garnishment. — Collusion, — ^Where 
defendant,  for  the  purpose  of  delaying  the  ooUection  of  a  note  sued 
upon,  caused  an  action  in  attachment  and  garnishment  to  be  insti- 
tuted against  the  payee  of  the  note  in  which  defendant  was  joined 
as  a  garnishee,  he  is  not  entitled  to  a  stay  of  execution,  without 
bail,  on  the  judgment  to  the  extent  of  the  amount  claimed  in  the 
garnishee  proceeding. 

From  the  Floyd  Circuit  Court.    Reversed. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellant. 
H.  M.  Dowling,  for  appellee. 

Wiley,  C.  J. — Suit  by  appellant  upon  a  note  for  $2,200. 
To  the  complaint,  which  was  in  the  usual  form,  appellee 
answered  in  three  paragraphs,  as  follows:  (1)  General 
denial;  (2)  plea  of  payment;  (3)  a  partial  answer,  going  to 
the  sum  of  $1,691.54  of  the  amount  due,  in  which  it  is 
averred  that,  prior  to  the  commencement  of  this  action,  the 
New  Albany  Ice  Company,  a  Kentucky  corporation,  brought 
an  action  in  the  Jefferson  Circuit  Court  in  said  state  against 
appellant  to  recover  a  debt  amounting  to  $1,691,54,  alleged 
to  be  due  said  company  from  appellant;  that  proceedings  in 
attachment  and  garnishment  were  also  taken  in  said  action, 
and  that  appellee  was  summoned  as  garnishee,  it  being 
charged  that  he  was  indebted  to  appellant  in  the  sum  of 
$1,691.54;  that  appellee  was  not  indebted  to  appellant  in 
any  other  sum;  that  said  proceedings  are  yet  pending  in  said 
Jefferson  Circuit  Court,  and  that  appellee  is  liable  to  pay 
the  said  sum  of  $1,691.54  into  said  court  upon  its  order. 
The  prayer  of  this  paragraph  of  answer  is  that  appellee 
"prays  judgment  as  to  said  sum  of  $1,691.54,  whether  the 
plaintiff  ought  further  to  prosecute  his  said  action."  Appel- 
lant replied  to  the  second  and  third  paragraphs  of  answer 
in  two  paragraphs.    The  first  was  a  general  denial;  the  sec- 
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ond  was  affirmative  matter  in  avoidance  of  the  third  para- 
graph of  answer,  but  as  a  demurrer  was  sustained  to  it,  and 
no  question  is  presented  arising  thereunder,  it  need  not  be 
noticed  further.  There  was  a  trial  by  jury,  which  resulted 
in  a  general  verdict  for  appellant  for  the  full  amount  of 
principal  and  interest  due  on  the  note.  The  jury  also  found 
specially  as  to  specific  facts,  inquired  of  them  by  way  of 
interrogatories.  Judgment  was  rendered  on  the  verdict  in 
favor  of  appellant,  and,  on  appellee's  motion,  the  court 
entered  an  order  staying  execution  without  bail  as  to 
$1,691.54,  until  the  determination  of  the  action  set  up  in  the 
third  paragraph  of  answer.  Appellant  excepted  to  such 
action  of  the  court.  He  also  moved  to  modify  the  judgment 
by  striking  out  all  that  part  of  it  relating  to  the  stay  of  exe- 
cution, which  motion  was  overruled,  and  he  excepted. 
While  the  assignment  of  errors  contains  several  specifica- 
tions, the  real  and  only  question  presented  is  the  action  of  the 
court  in  ordering  the  judgment  stayed  as  to  the  sum  of 
$1,691.54,  and  in  overruling  appellant's  motion  to  modify. 
The  determination  of  either  of  these  questions  must  neces- 
sarilv  settle  the  other. 

Before  entering  upon  a  discussion  of  the  principle  in- 
volved, it  is  necessary  to  state  the  facts  specially  found,  for 
they  may  materially  aid  us  in  arriving  at  a  correct  conclu- 
sion. The  facts  specially  found  are  as  follows:  That  no 
judgment  had  been  rendered  in  the  proceedings  in  the  Ken- 
tucky court;  that  appellee  had  not  filed  an  answer  as  gar- 
nishee therein;  that  appellee  himself  caused  said  action  to  be 
commenced;  that  appellee  is  making  a  defense  in  said  action; 
that  appellee  is  interested  in  having  said  action  determined 
in  favor  of  the  Xew  Albany  Ice  Company;  that  appellee 
will  be  benefited  to  a  greater  extent  than  all  others  in  hav- 
ing said  action  decided  in  favor  of  said  company;  that  appel- 
lee him?elf  instituted  said  action  for  the  purpose  of  delaying 
the  collection  of  the  note  sued  on  in  this  action.  It  was  also 
found  that  the  Xew  Albany  Ice  Company,   on  June  7, 


NOVEMBER  TERM,  1899— Vol.  23.  697 

Nevian  v.  Poschinger. 

1897,  instituted  an  action  in  the  Kentucky  court,  as  charged 
in  the  third  paragraph  of  answer,  against  appellant  to  recover 
$1,691.54,  alleged  to  be  due  from  him;  that  in  said  action 
appellee  was  summoned  to  answer  as  a  garnishee;  that  said 
action  was  still  pending,  and  that  the  amount  due  on  the 
note,  less  $1,691.54,  was  $623.16. 

The  evidence  is  not  in  the  record,  and  from  the  pleadings 
and  facts  specially  found  we  are  to  determine  whether  or  not 
the  trial  court  was  authorized  in  ordering  a  stay  of  execution 
without  bail  as  to  $1,691.54  of  the*  judgment,  until  the 
further  order  of  the  court,  "to  be  made  upon  the  determina- 
tion of  the  cause"  pending  in  the  circuit  court  of  Jefferson 
county,  Kentucky,  as  set  forth  in  the  third  paragraph  of 
answer.  Of  the  power  and  authority  of  a  court  of  general 
jurisdiction  to  stay  execution  as  to  a  judgment,  or  any  part 
thereof,  which  it  has  rendered,  where  the  facts  warrant,  and 
upon  such  terms  as  it  may  fix  within  legal  or  equitable  rules, 
we  have  no  doubt;  but  the  exercise  of  such  power  or 
authority  ought  to  be  invoked  in  the  clearest  cases  only,  and 
where,  without  it,  irreparable  injury  to  one  or  the  other  of 
the  parties  to  the  judgment  would  follow.  Appellee  seeks 
to  uphold  the  action  of  the  court  below  in  ordering  a  stay 
of  execution  upon  two  grounds:  (1)  That  the  Floyd  Cir- 
cuit Court  was  bound  to  give  full  faith  and  credit  to  the  judi- 
cial proceedings  of  the  court  in  Kentucky,  when  the  same 
were  properly  brought  to  its  notice;  (2)  where  a  debtor  is 
joined  as  a  garnishee  in  an  attachment  suit  brought  against 
his  creditor  by  a  third  party,  and  the  debt  is  thereby  sought 
to  be  reached  in  the  garnishee's  hands,  justice  demands  that 
no  subsequent  suit  by  the  attachment  defendant  against  the 
garnishee  shall  prejudice  the  rights  of  the  latter  while 
the  prior  suit  is  pending.  In  a  very  able  brief,  in  which 
counsel  for  appellee  has  cited  many  authorities,  our  atten- 
tion is  called  to  the  fact  that  three  courses  have  been  adopted 
and  pursued  by  the  courts  to  protect  garnishee  defendants 
in  subsequent  suits  against  them  as  debtors  to  former  attach- 
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ment  defendants:  (1)  To  allow  a  plea  of  the  pending 
garnishment  proceedings  to  be  given  in  bar  of  the  main 
action  on  the  debt.  (2)  To  allow  such  former  suit  to  be 
pleaded  in  abatement  of  the  subsequent  action  against  the 
garnishee.  This  course  has  been  pursued  where,  as  in  this 
case,  the  former  action  was  commenced  in  a  state  foreign  to 
that  in  which  the  principal  action  was  brought.  (3)  To 
grant  a  continuance  of  the  cause,  or  render  judgment  for 
the  full  amount  of  the  debt  with  a  stay  of  execution  as  to 
the  whole  or  a  part  of  the  judgment,  until  tlie  attachment 
and  garnishee  proceedings  are  finally  determined.  With 
these  propositions  we  fully  agree  with  counsel  for  appellee, 
but  as  the  court  below  pursued  the  latter  course,  it  is  the 
only  one  we  need  consider. 

In  Blair  v.  Hilgedick,  45  Minn.  23,  47  N.  W.  310,  the 
court  said :  "When  the  defendant  in  an  action  is  garnisheed 
by  a  creditor  of  the  plaintiff  therein,  we  apprehend  the  prac- 
tice is  for  the  court,  on  the  proper  application,  to  stay  all  pro- 
ceedings before  judgment,  or  permit  judgment  to  be  en- 
tered, with  stay  of  execution  as  to  the  whole  or  a  part  of  the 
judgment,  as  circumstances  may  require/' 

In  Monigomeryy  etc.,  Co.  v.  Merrick,  61  Ala.  634,  the 
court  said:  "When,  as  in  the  present  case^  the  suits  are 
pending  in  different  courts,  the  court  in  which  the  defendant 
is  suing  the  garnishee  will,  on  a  proper  application,  stay 
proceedings  until  the  garnishment  is  determined,  or  render 
judgment  with  a  stay  of.  execution,  which  can  be  subse- 
quently removed,  or  rendered  perpetual,  in  whole  or  in  part, 
as  justice  may  require."  To  the  same  effect  are  the  follow- 
ing cases:  Yazoo,  etc.y  R.  Co.  v.  Fulton,  71  Miss.  385; 
Crawford  v.  Blade,  9  Ala.  887;  McFadden  v.  O'Donnell  18 
Cal.  160;  Howland  v.  Chicago,  etc.,  R.  Co.,  134  Mo.  474. 
There  are  many  other  cases  in  harmony  with  the  above,  but 
thev  need  not  be  cited.  We  have  examined  all  the  cases 
cited  by  appellee,  and  many  others.  In  none  of  the  cases, 
however,  was  the  question  of  the  bona  fdes  of  the  attach- 
ment and  garnishment  proceedings  questioned. 
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The  order  in  this  ease  staying  execution  as  to  $1,691.54 
of  the  judgment  was  not  made  upon  any  application  or  pro- 
ceeding where  the  parties  could  join  issue  and  litigate  the 
question  before  the  court,  but  was  made  after  verdict  was 
returned,  and  after  appellee's  motion  for  a  new  trial  had  been 
overruled,  upon  his  unsupported  motion.  Appellee's  motion 
for  stay  of  execution  was  based  ''upon  the  proof  in  said 
cause^'*  as  expressed  in  the  motion.  The  evidence,  as  we 
have  seen,  is  not  in  the  record,  and  hence  we  have  no  means 
of  knowing  what  the  "proof  in  said  cause"  was  upon  the 
question  of  appellee's  right  to  have  stay  of  execution.  We 
must  be  guided,  therefore,  by  the  facts  specially  found.  *  By 
their  answer  to  question  seven,  the  jury  found  that  appellee 
caused  the  action  in  attachment  and  garnishment  in  the 
Kentucky  court  to  be  instituted  "for  the  purpose  of  delay- 
ing the  collection  of  the  note  sued  on  in  this  action".  It  was 
also  found  that  that  action  was  commenced  June  7,  1897, 
and  though  this  cause  was  not  tried  till  January  2,  1898, 
appellee  had  not  filed,  at  the  time  of  the  trial,  his  answer  as 
a  garnishee  defendant.  It  was  also  found,  as  a  fact,  that 
appellee  caused  said  action  of  attachment  and  garnishment 
to  be  instituted.  These  facts  show  beyond  doubt  that  the 
proceedings  in  the  Kentucky  court  were  commenced  in  bad 
faith,  with  the  sole  end  and  only  purpose  in  view  of  delay- 
ing and  hindering  the  collection  of  the  note  here  in  contro- 
versy. We  can  not  believe,  under  such  facts,  that  appellee 
was  entitled  to  any  "equitable  relief",  as  contended  for  by 
his  learned  counsel.  It  can  not  be  the  law  that  a  garnishee, 
by  collusion  with  his  attachment  plaintiff,  can  prejudice  the 
rights  of  his  hona  fide  creditor  in  the  collection  of  his  debt. 
In  other  words,  garnishment  can  not  borrow  aid  from  the 
voluntary  acts  of  the  garnishee,  as  declared  by  Mr.  Drake  in 
his  work  on  attachment.  He  says:  "Garnishment  rests 
wholly  on  judicial  process,  and  depends  upon  the  due  pur- 
suit of  the  steps  prescribed  by  law  for  its  prosecution.  It 
can  borrow  no  aid  from  volunteered  acts  of  the  garnishee. 
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Such  acts  will  be  regarded  as  void,  so  far  as  they  interfere 
with  the  rights  of  third  parties."  Drake  on  Attach.  (4th 
ed.),  §451b.  At  §714,  Drake  on  Attach.,  it  is  said:  "In 
order  to  entitle  one  to  plead  an  attachment  as  a  conclusive 
defense,  there  should  be  no  neglect,  collusion,  or  misrepre- 
sentation on  his  part,  in  the  progress  of  the  attachment 
suit.''  A  garnishee,  in  the  eyes  of  the  law,  is  a  mere  stake- 
holder, a  custodian  of  the  property  or  funds  in  his  hands 
attached.  He  has  no  pecuniary  interest  in  the  matter,  he 
does  not  have  to  pay  costs,  and  he  has  discharged  his  full 
duty  when  he  has  let  the  law  take  its  course  between  the 
original  litigants.  He  has  no  right  to  favor  one  party  more 
than  another,  and  he  should  stand  and  act  indifferent,  and 
without  prejudice  to  either  party.  See  Schindier  v.  Smithy 
18  La.  Ann.,  476.  A  garnishee  must  be  a  third  person  so  far 
as  th^  parties  to  the  attachment  proceedings  are  concerned. 
See  Wade  on  Attach.  §341;  Crosby  v.  Harlow,  21  Me.  499; 
Hoag  V.  Iloag,  55  N.  H.  172.  It  is  just  and  equitable  that 
a  garnishee  should  be  protected,  to  the  end  that  he  may  not 
be  compelled  to  pay  the  same  debt  twice,  but  to  entitle  him 
to  such  protection  he  should  stand  indifferent  and  without 
favor  between  the  attachment  plaintiff  and  defendant,  and 
should  act  in  the  utmost  good  faith,  to  the  end  that  the 
rights  of  all  parties  in  interest  may  be  fully  protected.  It 
would  indeed  be  a  monstrous,  unjust,  and  unconscionable 
rule  to  allow  a  garnishee  to  stand  behind  and  use  as  a  shield 
to  prevent  the  collection  of  a  just  debt  a  colorable  litigation, 
conceived  and  begim  and  prosecuted  by  him,  and  which  was 
instituted  to  prevent  the  collection  of  the  debt  for  which  he 
is  sued.  To  uphold  the  action  of  the  lower  court  in  ordering 
that  the  judgment  rendered  in  favor  of  appellant  should  be 
stayed  as  to  $1,691.54  of  it,  we  would  have  to  subscribe  to 
the  rule  which  we  have  just  characterized  as  "monstrous, 
unjust,  and  unconscionable."    This  we  can  not  do. 

Upon  the  record  as  it  comes  to  us,  the  court  was  not 
authorized  or  warranted  in  ordering  that,  as  to  $1,691:54  of 
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the  judgment  rendered,  no,  execution  should  issue  until  the 
determination  of  the  cause  of  action  in  the  Jefferson  Circuit 
Court,  in  the  state  of  Kentucky,  of  the  New  Albany  Ice 
Company  against  appellant,  as  attachment  defendant,  and 
appellee  as  garnishee  defendant.  The  appeal  is  sustained, 
and  the  court  below  is  directed  to  overnile  appellee's  motion 
to  stay  execution  as  to  $1,691.54  of  the  judgment,  and  to 
strike  out  all  that  part  of  the  judgment  and  order  pertaining 
thereto. 


State  op  Indiana  v.  Trueblood  et  al. 

[No.  8,181.     Filed  October  10,  1890.] 

From  the  Lawrence  Circuit  Court.    Affirmed, 

W,  L,  Taylor,  Attomej-Creneral,  and  J.  A.  Zaring^  for  State. 

Matson  <St  OUes,  Edtoarda  <Sb  Edwards  and  Hottel  <Sb  iMwler,  for  ap- 
pellees. 

WiLBY,  J. — The  record  in  this  case  presents  the  same  question  as  in 
case  of  State  v.  Trueblood,  ante,  81,  and  upon  the  authority  of  that 
decision,  the  judgment  is  affirmed. 


The   Fidelity    Trust  &  Safety  Vault  Company, 
Receiver,  Etc.,  v.  The  City  of  Alexandria. 

[No.  8,049.    Filed  October  26,  1899.] 

From  the  Madison  Superior  Court.     Affirmed. 

J,  W,  Lovett  and  F.  E,  HoUauxiy,  for  appeUant 

F,  A,  Walker,  F.  P.  Foster  and  J.  A,  May,  for  appellee. 

Henlby,  J. — The  questions  presented  by  the  record  in  this  case  are 
essentially  the  same  as  are  presented  in  the  case  of  DePauw  Plate 
0Ui88  Co,  V.  City  of  Alexandria,  152  Ind.  443.  Upon  the  authority  of 
that  case,  the  judgment  of  the  lower  court  in  this  cause  is  affirmed. 
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ScHEiBBR  V.  United  Telephone  Company. 

[No.  2,873.     Filed  October  27, 1899.] 

From  the  Hunting^n  Circuit  Court.  Transferred  to  the  Supreme 
Court, 

M.  L,  Spencer  and  W.  A.  Branyan,  for  appellant. 
J.  B,  Kenner  and  U.  S.  Lesh,  for  appellee. 

WiLBT,  J. — Appellant  sued  appellee  to  recover  damages  for  an  in- 
jury received  by  a  bolt  or  current  of  lightning  inducted  into  his  office 
by  an  alleged  defective  telephone  wire  placed  and  left  there  by  appel- 
lee. The  complaint  is  in  three  paragraphs,  and  in  each  of  them  ap> 
pellant  demands  judgment  in  the  sum  of  $5,000.  To  each  paragraph 
of  complaint  appellee  addressed  a  demurrer,  which  was  sustained,  and 
appellant  refusing  to  plead  further  or  amend,  judgment  was  ren- 
dered against  him  for  costs.  This  is  therefore  an  action  seeking  the 
recovery  of  a  money  judgment  only,  and  the  amount  in  controversy 
being  more  than  $3,500,  as  shown  by  the  prayer  of  the  complaint,  the 
jurisdiction  is  in  the  Supreme  Court.  This  court  has  not  jurisdiction,, 
and  the  case  is  ordered  transferred  to  the  Supreme  Court.  Williame 
V.  Citizens,  etc.,  Co.,  153  Ind.  496. 


Eqxhtable  National  Bank  of  Cincinnati,  Ohio,   v. 
FmsT  National  Bank  of  Auburn,  Indiana. 

[No.  2,910.    Filed  November  29,  1899.] 

From  the  De  Kalb  Circuit  Court.    AfflrmecL 

D.  M.  Link,  for  appellant. 

J.  W.  Baxter  and  C.  if.  Brown,  for  appellee. 

Henlet,  J. — The  only  error  assigned  in  this  cause  is  that  the  lower 
court  erred  in  overruling  appellant's  fiiotion  for  a  new  trial.  Under 
this  assignment  it  is  argued  that  the  verdict  and  judgment  are  not 
sustained  by  the  evidence.  Upon  a  careful  examination  of  the  evi- 
dence, we  tiiink  the  conolusioii  reached  by  the  lower  court  was  right. 
Judgment  afftrmed. 
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Weaver  v.  Eluott,  Assignee,  et  al. 

[No.  2,882.    FUed  June  8.  1899.    Rehearing  denied  Oct  94,  1899.] 

From  the  Howard  Superior  Courii.    Affirmed. 

W,  C.  Overton,  for  appellant. 

M,  Bell,  W.  C.  Purdum,  J.  C.  Herron,  F.  K  Stratum,  J.  C.  Btaeh- 
lidge,  C.  C  Shirley  and  C.  Wolf,  for  appellees. 

Henlby,  J. — The  record  in  this  cause  does  not  present  any  of  the 
questions  argued  by  appellant's  counsel.  This  action  was  commenced 
in  the  Howard  Circuit  Court,  of  Howard  county,  Indiana,  and  was 
transferred  to  the  Howard  Superior  Court,  where  it  was  tried  and  the 
judgment  rendered  from  which  this  appeal  is  taken.  There  is  no 
certificate  of  the  clerk  of  the  Howard  Circuit  Couri>  attached  to  this 
record  authenticating  that  part  of  the  record  covering  the  proceedings 
in  this  cause  in  said  last  named  court.  This  cause  having  been  trans- 
ferred to  the  Superior  Court  without  a  transcript  being  made  and 
certified  at  the  time,  it  became  necessary  under  the  statute,  in  case 
of  appeal,  that  the  clerk  of  each  of  said  courts  respectively  should 
authenticate  by  his  certificate  the  proceedings  in  his  court.  Acts 
1897,  page  22,  §10;  Garrigus  v.  Board,  etc.^  22  Ind.  App.  808. 

Judgment  affirmed. 


State  of  Indiana  v.  Cosner  et  al. 

[No.  8,184.     Filed  January  8,  1900.] 

From  the  Lawrence  Circuit  Court.    Affirmed. 

W.  L.  Taylor,  Attorney- Oeneral,  J.  A.  Zaring,  S.  B.  Lowe  and 
McHenry  Owen,  for  State. 

C.  C.  Mateon,  J.  Giles,  J.  C.  Lawler,  M.  B.  HoUel  and  W.  H.  Ed- 
wards,  for  appellees. 

WiLBY,  C.  J. — The  question  presented  by  the  record  in  this  case  is 
the  same  as  that  decided  in  State  v.  Robertson,  ante,  424,  and  upon 
the  authority  of  that  case,  the  judgment  here  is  affirmed. 
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State  of  Indiana  v.  Cosner  bt  al. 

[No.  8,185.     Filed  January  6, 1900.] 

From  the  Lawrence  Circuit  Court.    Affirmed, 

W.  L.  Taylor,  Attomej-Gtoneral,  J.  A.  Zaring,  S,  B.  Lowe  and 
McHenry  Owen,  for  State. 

C.  C.  Matson,  J.  OUes,  J,  C.  LatOer,  M,  B.  Hotta  and  W.  H.  Ed- 
wards,  for  appellees. 

WiLET,  C.  J. — ^The  exact  question  decided  by  this  court  in  the  case 
of  State  v.  Robertson,  ante,  424,  is  presented  for  our  consideration  by 
the  record  now  before  us,  and  upon  the  authority  of  that  decision 
the  judgment  here  is  affirmed. 


State  of  Indiana  v.  Trueblood  et  al. 

[No.  8,180.    Filed  January  81, 1900.] 

From  the  Lawrence  Circuit  Court.    Affirmed. 

W,  L.   Taylor,  Attomey-Qeneral,  J.  A.  Zaring,  S,  B,  Lowe  and 
McHenry  Owen,  for  State. 
J.  C,  Lawler  and  M.  B.  Hottel,  for  appellees. 

WiLBY,  C.  J.— The  same  question  presented  here  by  the  record  was 
decided  by  this  court  in  the  case  of  State  v.  Robertson,  ante,  424,  and, 
upon  the  authority  of  that  decision,  the  judgment  in  the  case  now 
before  us  is  affirmed. 


INDEX. 


Pleading. 

Where  it  does  not  appear  in  the  complaint  that  there  was  no  juris- 
diction of  the  person,  an  objection  on  that  ground,  by  plea  in 
abatement,  after  an  appearance  and  demurrer,  comes  too  late. 
See  Pleading,  11;  Fort  Wayne  Ine.  Co.  v.  Irvnn,  SS. 

Heading  ^No  error  was  committed  in  sustaining  a  demurrer  to  an 
answer  in  abatement  which  alleged  facts  going  to  the  merits  of  the 
cause,  and  not  to  its  abatement.  Sloan,  Adm.,  v.  LowdeVt  118, 

ACCIDENT  IKSX7SANCE— 

1.  Notice  of  Injury, — Waiver, — Pleading. —  An  alle|;ation  in  a  com- 
plaint on  an  accident  insurance  policy  that  plaintiff  gave  de- 
zendant  due  notice  of  his  injury  at  the  home  office  of  the  com- 
pany, **and  that  said  notice  was  acoe{>ted  by  the  defendant  as  suffi- 
cient notice,  and  without  objection,"  is  a  sufficient  averment  of  a 
waiver  of  a  provision  in  the  policy  requiring  a  written  notice  to  be 
given  to  the  association  at  its  home  office  within  ten  days  after 
the  injury.     Commerddl  Travelers ^  etc.,  Assn.,  v.  Springsteen,  667. 

2.  Voluntary  Exposure. — Negligence.^ThQ  fact  that  plaintiff  was 
guilty  of  negligence  contributing  to  his  injur^r  will  not  defeat  a 
recovery  on  an  accident  insurance  policy  conditioned  that  it  should 
not  cover  injuries  received  from  volimtary  exposure  to  unnecessary 
danger,  where  the  jury  found  that  plaintiff  had  no  knowledge  of 
the  danger.  lb. 

8.  Notice, — Waiver. — Evidence. — Where  a  complaint,  in  an  ac- 
tion on  an  accident  insurance  policy,  sufficiently  averred  *a  waiver 
of  a  provision  of  the  policy  requiring  a  written  notice  of  injury  to 
be  given  to  the  secretary  of  the  association  at  its  home  office,  the 
testimony  of  plaintiff  as  to  an  alleged  conversation  had  by  him 
with  the  secretary  wherein  he  gave  defendant  notice  of  his  injuries 
was  properly  admitted  in  evidence.  lb. 

4.  Total  Disability. — Instruction. — An  accident  insurance  policy 
contained  a  provision  that  no  claims  should  accrue  imder  the  con- 
tract unless  the  injury  should,  'independently  of  all  other  causes, 
immediately  and  wholly  disable  the  insured  from  performine  any 
and  every  kind  of  business  pertaining  to  his  occupation,  etc. 
Held,  that  the  court  properly  instructed  the  jury  that  plaintiff 
could  recover  if  he  was  disabled  to  the  extent  that  he  could  not  do 
any  and  all  kinds  of  business  pertaining  to  his  occupation.  lb. 

5.  Interrogatories  to  Jury. — Answers  to  interrogatories,  in  an 
action  on  an  accident  insurance  policy  conditionedf  that  it  should 
not  cover  injuries  from  voluntary  exposure  to  unnecessary  danger, 
showing  that  plaintiff  was  injured  by  running  into  a  wagon  while 
riding  a  bicycle  against  a  heavy  wind,  and  that  he  could  have 
avoided  running  into  the  wagon  if  he  looked  ahead,  but  that  he 
was  not  conscious  of  existing  danger  when  he  received  the  injury, 
and  that  he  did  not  knowingly  and  intentionally  assume  a  risk,  are 
not  in  conflict  with  a  general  verdict  for  plaintiff.  lb. 

(706) 
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ACCORD  AND  SATISFACTION— 

Payment— Acceptance  of  CTiecfc.—Plaintiflf  sold  defendant  a  certain 
number  of  hoops  of  a  certain  qualitj,  at  an  agreed  price  per  thou- 
sand, to  be  delivered  at  the  expense  of  plaintiff.  Defenaant  sent 
plaintiff  a  check  bj  mail  for  a  less  sum  than  was  due,  containing 
the  statement  **to  be  accepted  in  full  of  account."  Plaintiff  indorsed 
the  check  as  credited  to  the  account  of  defendant,  negotiated 
same,  and  immediatelj  notified  defendant  that  a  certain  balance 
was  still  due.  Held,  that  the  acceptance  of  the  check  did  not 
amoimt  to  an  accord  and  satisfaction.    Jennings  v.  Durflinger,  673. 

ACTION — An  action  in  tort  for  damages  for  live  stock  lost  in  ship- 
ment will  not  lie,  where  the  contract  for  shipment  exempted  de- 
fendant from  liability  for  injury  from  the  particular  cause 
charged.    See  Cabribbs,  3;  ParriU  v.  Cleveland,  etc.,  R.  Co,  638. 

1.  Violation  of  City  Ordinance. — An  action  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance  is  a  civil  action,  and  the  rules  of 
practice  in  civil  suits  apply. 

City  of  Qreenaburg  v.  Cleveiandy  etc.,  R.  Co.  142. 

S.  Death.  —  Riqht  to  Recover  for  Death  of  Brother.  —  Pecuniary 
Loss. — An  action  cannot  be  maintained  by  an  administrator  to  re- 
cover damages,  under  §285  Bums  1B94,  for  the  death  of  his  intestate 
for  the  benefit  of  the  brothers  of  the  deceased,  where  the  deceased 
was  under  no  legal  obligation  to  contribute  to  their  support,  had 
not  done  so,  and  no  fact  existed  forming  a  reasonable  expectation 
of  pecimiary  benefit  to  them  from  the  continuance  of  his  hfe. 

Wabash  R.  Co.  v.  Cregan,  Adm.,  1. 

ADMINISTBATOB&— See  Exeoftobs  and  Adkinibtbatobs. 

ADOPTION — As  to  the  right  of  adopted  child  to  take  under  a  will 
the  same  as  a  natural  child,  see  Wills,  8;  Bray  v.  Miles,  432. 

AGENCY— ^ee  Brokebs;  Pbincipal  and  Agbnt. 

ALTERATION  OF  INSTKUMENTS— When  alteration  in  note  will 
release  surety,  see  Bills  and  Notes  4;  Moore  v.  Hinshaw,  267, 
Change  of  building  contract  without  the  consent  of  sureties  on  bond 
given  to  secure  the  performance  of  the  contract,  see  Contbaots, 
1,  3,  8;  Higgins  v.  Quigley,  348. 

ANSWER— See  Pleading. 
As  to  plea  of  non  est  factum,  see  Plbadino,  20;  Pope  v.  Branch, 
etc..  Bank,  210. 

APPEAL  AND  EBBO&— See  Habmless  Ebbob;  Law  of  Case. 

Objections  to  evidence  not  raised  in  the  trial  court  will  not  be  con- 
sidered on  appeal.  See  Evidenoe,  25 ;  Phenix  Ins.  Co.  v.  Jacobs, 
609. 

A  statement  of  the  evidence  agreed  upon  by  the  parties  will  not  be 

treated  on  appeal  as  a  statement  of  facts  in  a  special  finding.  See 

Evidenoe,  24;  West,  Tr.,  v.  Oraff,  410. 

1.  Appellate  Court. — Jurisdiction.  -•  An  appeal  cannot  be  taken  to 
the  Appellate  Court  in  an  action  originating  before  the  mayor  of  a 
city,  where  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  $50. 

City  of  Oreenshurg  v.  Cleveland,  etc,  R.  Co.,  141, 
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2.  Consolidation  of  Cases  on  Appeal, — In  consolidated  cases,  two 
defendants  against  whom  two  separate  judgments  were  taken, 
joined  in  one  appeal,  filing  but  one  assignment  of  errors,  one  trans- 
cript, and  one  orief  in  behalf  of  both.  The  issues  between  the 
appellees  and  each  of  the  appellants  were  the  same,  and  a  decision 
of  the  questions  raised  would  be  conclusive  against  either  appel- 
lant. The  appellees  appeared  and  entered  joinder  in  error,  and 
the  cause  was  submitted  by  agreement.  Held,  that  a  subsequent 
motion  on  the  part  of  the  appellees  to  dismiss  the  appeal,  on  the 
^roimd  that  a  separate  appeal  should  have  been  taken  from  each 
judgment,  came  too  late.  Phenix  Ins.  Co.  v.  Jacobs,  609. 

8.  Transcript. — Omission  of  Clerks  Certificate. — Without  the  clerk's 
certificate  to  what  purports  to  be  tlie  transcript,  the  record  cannot 
be  considered  on  appeal.  Biast  Chicago^  etc.,  Co.  y.  Siwy,  S64, 

4.  Record. — A  specification  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial  presents  no  question  where  the  motion 
is  not  in  the  record. 

Letois  V.  Albertson,  147;  Willard  v.  Albertson,  162. 

5.  Record.  — Motions.  — Pleadings  Stricken  Out. — Available  error  can- 
not be  predicated  upon  the  action  of  the  court  in  striking  out  a 
cross-complaint  where  the  motion  and  cross-complaint  are  not 
made  a  part  of  the  record  by  bill  of  exceptions  or  by  order  of  court. 

Brackett  v.  Brackett,  6S0. 

6.  Record. — Omissions. — Supplied  by  Agreement — The  record  on  ap. 
peal  must  be  founded  upon  proceedings  actually  had  in  a  trial  court 
and  an  omission  from  the  record  of  a  material  matter  cannot  be 
supplied  by  an  agreement  between  the  parties  made  after  the  trial 
of  the  cause.  City  of  hidianapolis  v.  Turner,  1^9, 

7.  Instructions. — Record. — In  order  that  instructions  may  be  made  a 
part  of  the  record  without  a  bill  of  exceptions  the  record  must  affirm- 
atively show  that  they  were  filed.  Week  v.  Widgeon,  405, 

8.  Record. — Motions  and  instructions  cannot  be  made  a  part  of  the 
record  by  order  of  court  after  the  expiration  of  the  time  given  to 
file  bill  of  exceptions.    Storrs  <Sb  Harrison  Co.,  ▼.  Fusselman,  £93. 

9.  Bill  of  Exceptions. — Signature  of  Judge. — Presumption. — Where 
the  record  shows  that  a  bill  of  exceptions  was  signed  by  the  judge 
and  filed,  it  will  be  presumed  that  the  judge  signed  the  bill  and 
that  it  was  then  filed.  Bradley,  Holton  <Sb  Co.  v.  Whicker,  380. 

10.  Record. — Instructions. — Instructions  ^ven  by  the  court  of  its 
own  motion  which  are  not  signed  by  the  judge  are  not  properly  in 
the  record.  Hall  v.  State,  ex  reL,  6S1, 

11.  Instructions. — McTnorandum. -^  A.  memorandum  of  exception 
signed  by  the  judge  and  dated  will  not  make  an  instruction  to 
which  it  is  appended  a  part  of  the  record.  lb. 

12.  Record. — Instructions. — Instructions  requested  by  a  party  are 
made  a  part  of  the  record  without  a  bill  of  exceptions  when  signed 
by  the  party  or  his  attorney  and  filed  as  a  part  of  the  record, 

although  not  signed  by  the  judge.  lb. 

13.  Instructions. — Where  it  does  not  affirmatively  appear  that  all 
of  the  instructions  given  by  the  court  are  in  the  record,  the  refusal 
to  give  instructions  asked  will  not  be  considered.  lb. 

14.  Instructions. — Wlien  Not  All  in  Record. — Where  it  does  not 
appear  from  the  record  that  certain  instructions  complained  of  were 
all  the  instructions  given,  the  judgment  will  not  be  reversed  because 
of  the  instructions  complained  of,  unless  they  are  so  radically  wrong 
as  to  be  incurable  by  other  instructions.  Week  v.  Widgeon,  405. 
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15.  Record, — Available  error  cannot  be  predicated  upon  the  ruling 
of  the  court  on  a  demurrer,  where  the  demurrer  is  not  in  the  record. 

Kahn  v.  Gavit,  t74. 

16.  Instructions.— When  Evidence  is  Not  in  Record.— A  cause  will 
not  be  reversed  on  the  instructions  when  the  evidence  is  not  in  the 
record,  unless  the  instructions  are  incorrect  and  injurious  under  any 
supposable  evidence  admissible  under  the  issues  on  trial. 

Week  V.  Widgeon,  406. 

17.  Discrepancy  Between  Amount  of  Verdict  and  Proof. — A  cause 
will  not  be  reversed  on  account  o£  a  discrepancy  of  a  few  cents  be- 
tween the  amount  of  the  verdict  and  the  exact  amount  foimd  to  be 
due.  Beckett  v.  Little,  Adm.,  66. 

18.  Assignment  of  Error.  —  Waiver.  —  An  assignment  of  error  is 
waived  by  failure  to  discuss  it. 

Rinehart  v.  State,  ex  rel.,  419;  City  of  Indianapolis  ▼.  Turner,  1S9; 
Kahn  v.  Gavit,  S74- 

1 0.  Misjoinder  of  Causes  of  Action. — A  judgment  will  not  be  reversed 
on  appeal  on  account  of  misjoinder  of  causes  of  action. 

Fulton  V.  Heffelflnger,  J04. 

20.  Joint  Assignment  of  Error. — No  error  is  presented  on  a  joint 
assignment  as  to  the  action  of  the  court  in  sustaining  a  demurrer 
to  several  paragraphs  of  a  pleading  if  either  paragraph  is  bad. 

KaJin  V.  Gavit,  £74- 

21.  Overruling  Joint  Demurrer. — Practice. — Available  error  cannot 
be  predicated  upon  the  action  of  the  court  in  overruling  a  demur- 
rer addressed  jointly  to  two  paragraphs  of  a  pleading  unless  both 
paragraphs  are  demurrable  for  the  cause  assigned  against  them. 

Storrs  <fc  Harrison  Co.  ▼.  Fusselman,  BBS. 

22.  Instructions. — Joint  Assignment. — A  joint  assignment  in  a 
motion  for  a  new  trial  of  tne  giving  of  two  instructions  is  not 
available  if  either  of  the  instructions  is  not  erroneous. 

Pape  V.  Hartwig,  S33;  Goodman  v.  Samplincr,  72;  Week  v.  Widgeon, 
4O6;  Storrs  db  Harrison  Co.  v.  Fusselman,  S9S. 

28.  Assignment  of  Error. — Overruling  Motion  for  Judgment. — An 
assignment  of  error  that  the  court  erred  in  overruling  defendant's 
motion  for  judgment  in  her  favor  presents  no  question. 

Leiois  v.  Albertson,  147. 

24.  Assignment  of  Error. — Verdict. — An  assignment  "that  the 
court  erred  in  its  conclusions  of  law  in  its  findings  for  the  appellee  " 
presents  no  question  where  there  was  a  general  verdict. 

Kahn  v.  Gavit,  £74. 

25.  New  Trial. — Assignment.  —Errors  of  Law. — An  assignment  in  a 
motion  for  a  new  trial  for  "errors  of  law  occurring  at  the  trial,  and 
excepted  to"  does  not  specify  any  error  of  law. 

Brackett  v.  Brackett,  530. 

26.  Assignment  of  Error. — Defect  of  Parties. — A  defect  of  parties  is 
not  presented  by  an  assignment  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    Kahn  v.  Gavit,  274. 

27.  Assignment  of  Error. — Defect  of  Parties. — An  assignment  of 
error  "  that  there  is  a  defect  in  parties  plaintifif,  in  that  necessary 
parties  plaintiff  have  not  been  made "  presents  no  question  on  re- 
view, lb. 

28.  Pleading. — Ansuxr. — To  sustain  a  demurrer  to  ap  answer  is  not 
available  error  where  the  defense  set  up  therein  affirmatively 
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appears  from  a  speoial  finding  of  the  jury  within  the  issues  to  have 
no  foundation  in  fact.  Phenix  Ins.  Co.  v.  Jcicobs,  609. 

39.  Asaignment  of  ^rror.— Error  in  finding  against  appellant  on  a 
plea  in  abatement  is  not  properly  presented  by  an  assignment  that 
'^the  court  erred  in  overruling  and  finding  against  appellant's  plea 
in  abatement  herein  filed."  Kahn  v.  Qnvit,  274  • 

SO.  Amgnmeni  of  Error. -^Motion  for  Judgment,  Notwithstand- 
ing the  Oeneral  Verdict. — An  assignment  that  the  court  erred  in 
overruling  the  appellant's  motion  for  judgment  on  the  interroga- 
tories, notwithstanding  the  general  verdict,  is  improper,  under  the 
provisions  of  §556  Bums  1894,  that  when  the  special  finding  of  facts 
is  inconsistent  with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly. 

Storrs  <Sb  Harrison  Co.  v.  Fusselman,  S9S. 

81.  Assignment  of  Cross-Errors. — No  question  is  presented  on  an 
assignment  of  cross-errors  where  it  does  not  appear  when  the 
assignment  was  made.  Bradley,  Holton  <&  Co.  v.  Whicker^  380. 

82.  Assignment  of  Cross-Errors.^Intervening  Errors. — Where  the 
complaint  is  bad,  a  judgment  in  favor  of  defendant  will  be 
affirmed  upon  an  assignment  of  cross-error  on  the  sufficiency  of 
the  complaint,  although  subsequent  errors  intervened,  if  a  right 
conclusion  was  reached.  Clark,  Rec.,  v.  Schromeyer,  665. 

88.  Harmless  Error. — Pleading. — Where  the  reoord  affirmatively 
shows  that  the  judgment  was  based  upon  a  good  paragraph  of  com- 
plaint, available  error  cannot  be  predicated  upon  the  ruling  of  the 
court  on  other  paragraphs. 

Western  Union  Tel.  Co.  v.  Henley,  14;  Town  of  Rochester  v.  Bowers^ 
291. 

84.  Defective  Cross-Complaint. — WTien  Not  Cured  by  Verdict, — A 
defect  in  a  cross-complaint  is  not  cured  by  verdict  where  the  op- 
posite party  presented  the  question  of  its  sufficiency  by  demurrer. 

Pape  V.  Kaough,  526. 

85.  Final  Judgment. — Dismissal. — Where  it  is  not  shown  by  the 
record  that  a  final  judgment  was  rendered,  the  appeal  will  be  dis- 
missed. Stephenson  v.  GUlaspie,  187. 

86.  Final  Judgment. — Dismissal. — Where  a  verdict  was  returned,  a 
motion  in  arrest  of  judgment  sustained  on  account  of  the  insuffi- 
ciency of  the  complaint,  and  the  cause  stricken  from  the  docket^ 
the  case  reached  such  an  end  that  an  appeal  will  lie. 

Daugherty  v.  Midland  Steel  Co.,  78. 

87.  Conflicting  Evidence. — The  Appellate  Court  will  not  determine 
the  preponderance  of  conflicting  evidence. 

Rinehart  v.  State,  exrel.,  419;  City  of  Bluffton  v.  McAfee,  112;  Beckett 
V.  Ldttle,  Adm.,  65;  Warren  v.  Syfers,  167;  Roehm  v.  Reed,  647, 

88.  Evidence. — Objection. — An  objection  to  the  admission  of  evi- 
dence on  the  ground  that  it  is  "  incompetent,  irrelevant  and  imma- 
terial "  is  too  general  and  indefinite  to  present  any  question  on  ap- 
peal. Phenix  Ins.  Co.  v.  Jacobs,  609. 

89.  Evidence. — Admissibility  of. — Where  a  question  asked  a  wit- 
ness was  objected  to  by  opposing  counsel,  but  the  overruling  of  the 
objection  was  not  assigned  as  cause  for  a  new  trial,  the  ques> 
tion  as  to  the  admissibility  of  the  evidence  will  not  be  considered 
on  appeal.  Ih. 
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40.  Notice, —  Proceaa.  —  Railroads.  — Receivers.  —  Corporations,  ^  No- 
tice of  a  vacation  appeal  from  a  judgment  in  an  action  against 
the  receiver  of  a  railroad  company,  appointed  by  the  United  States 
Court,  served  upon  a  freight  and  ticket  agent  of  defendant,  within 
the  State,  constituted  a  sufficient  service  on  the  receiver,  who  re- 
sided outside  the  State.  Wolfe  v.  Peirce,  Rec.,  691. 

41.  Brief.— Failure  to  Comply  with  Rule  Requirijig  Reference  to 
Pages  of  Record. — Where  a  record  is  voluminous,  one  waives  his 
right  ta  have  a  question  considered  on  appeal  when  he  fails  to  refer 
in  his  brief  to  the  record  pages  where  the  proceedings  complained 
of  may  be  found,  in  accordance  with  rule  twenty-two  of  this  court. 

United  States,  etc.^  Co.  v.  Isaa.cs,  633. 

42.  Facts  Arising  after  Rendition  of  Judgment  Appealed  from. — 
A  judgment  against  a  guardian  for  pension  money  received  by  him 
for  his  ward,  will  be  reversed  on  appeal  where  pending  the  ap- 
peal, the  pension  .department  set  aside  the  ward's  title  to  the 
pension  money.  Soale  v.  State,  ex  rel. ,  8. 

43.  Instruction.— Theory. — A  cause  will  not  be  reversed  on  the 
ground  that  an  instruction  does  not  correctly  state  the  issue, 
where  it  is  stated  in  the  appellee's  brief  that  the  cause  was  tried 
on  that  theory,  and  the  pleaJdings  fairly  admitted  of  such  theory. 

Kenney,  Rec,  v.  Wells,  490. 

44.  Replevin. — Decedents^  Estates. — An  appeal  by  an  administrator 
from  a  judgment  in  an  action  in  replevin  is  not  governed  by 
§§2609,  2610  Bums  1894,  relating  to  decedents'  estates,  where  it 
was  not  a  case  growing  out   of  a  matter  connected  with  the 

estate.  Sloan,  Adm„  v.  Lowder,  US. 

APPELLATE  COUET — Has  no  jurisdiction  in  an  action  originating 

before  the  mayor  of  a  city,  where  the  amount  in  controversy  does 

not  exceed  $50,  see  Appeal  and  Ebbob,  1 ;  City  of  Oreensdurg  v. 

Cleveland,  etc.,  R.  Co.,  IJ^l. 

1.  Constitutional  Law. — The  Appellate  Court  has  no  jurisdiction  of 
constitutional  questions.  Willard  v.  Albertson,  164* 

9.  Transfer  of  Cause. — Questions  Decided  by  Supreme  Cowrf.— Ques- 
tions which  have  been  decided  by  the  Supreme  Court  cannot  be  pre- 
sented to  the  Appellate  Court  when  the  cause  is'transferred  to  such 
court.  Willard  v.  Albertson,  166. 

8.  Transfer  of  Cause  from  Supreme  Court.— Constitutional  Question. 
— Waiver. — Where  an  appeal  from  a  judgment  foreclosing  street 
improvement  assessment  was  taken  to  the  Supreme  Court,  and 
no  question  was  raised  as  to  the  constitutionality  of  the  law  under 
which  the  improvements  and  assessments  were  made,  and  the 
cause  was  transferred  to  the  Appellate  Court,  such  question  will  be 
deemed  to  have  been  waived.  Lewis  v.  Albertson,  IJft. 

MBIAJ^yU^  AND  BATTEEY — A  variance  in  the  affidavit  and  evi- 
dence in  a  prosecution  for  an  assault  and  battery  as  to  the  initial 
letter  o/  the  middle  name  of  the  person  on  whom  the  offense  was 
committed  is  not  fatal.  Ratdiff^.  State,  64. 

ASSIGNMENT  FOB  BENEFIT  OF  CEEDITOBS— 

Special  Assignment.  —  An  assignment  for  the  benefit  of  creditors, 
which  names  the  particular  creditors  for  whose  benefit  it  is  made, 
is  not  a  genersd  assignment,  but  is  special  as  to  the  persons  named. 

West,  Tr.,  v.  Graff,  410. 
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ATTACHXSIIT— 

1.  Statute  Must  he  Strictly  FollotoedL—Attachment  proceedings 
being  purely  statntoiy,  the  statutory  provisions  relative  thereto 
must  be  strictly  followed.         United  States,  etc,  Co.  v.  Isaacs,  53S. 

2.  Affidamt.—Nature  of  Plaintiff's  Claim.— An  affidavit  in  at- 
tachment which  states  that  plaintifiTs  claim  is  for  a  balance  due  on 
a  judgment  in  favor  of  the  plaintiff,  described  in  the  complaint,  and 
on  account  of  goods  sold  and  delivered,  described  in  the  complaint, 
sufficiently  shows  the  nature  of  plaintiff's  claim.  Ih. 

8.  Affidavit. — An  affidavit  in  attachment  need  not  show  that  de- 
fendant has  prope/ty  subject  to  execution  within  the  jurisdiction 
of  the  court.  lb. 

4.  Affidavit.— Nature  of  Claim. — Eeference  May  be  Had  to  Com- 
flatnt.— Where  the  statement  of  the  plaintiff's  claim  in  an  affidavit 
m  attachment  shows  that  it  is  one  for  which  an  attachment  may 
issue,  but  is  not  so  full  as  might  be  desired,  reference  may  be  had 
to  the  complaint  to  ascertain  the  precise  nature  of  the  claim.         lb, 

5.  Ansu)er. — Abatement. — Where  the  facts  in  an  affidavit  in  an  at- 
tachment are  denied  by  an  answer,  such  answer  is  in  bar  of  the 
proceedings  in  attachment,  and  not  in  abatement  of  the  writ    lb, 

ATTORNEY  AND  CLIENT— 

Ratification  of  Act  of  Attorney. — The  fact  that  one  remains  silent 
and  does  not  expressly  disavow  an  act  of  an  attorney  is  not  of  itself 
conclusive  of  ratification.  City  of  Hammond  v.  Evans,  501, 

ATTOBNEyS  F£ES--Liability  of  estate  for  claim  of  attorney  who 
rendered  services  for  executor  named  in  will  prior  to  his  qualifi- 
cation, see  EzBCxrroRS  and  Administrators,  1;  Baker  v.  Cau- 
thom,  611, 

Admission  by  defendant  as  to  attorney's  fees  in  action  on  promis- 
sory note,  see  Evidence,  2 ;  Warren  v.  Syfers,  167, 

The  board  of  county  commissioners  has  exclusive  jurisdiction  of 
claims  against  the  county,  and  an  allowance  made  attorneys  for 
defending  a  poor  person  by  the  court  of  a  county  to  wliich  a 
change  of  venue  had  been  taken  is  not  conclusive  against  the 
county  from  which  the  cause  was  removed.  See  CouNnss; 
Board,  etc.,  v.  Board,  etc.,  SSO, 

BABTABDS— 

Character  of  Relatrix. — Instruction. — Where  in  the  trial  of  a 
bastardy  proceeding  there  was  evidence  from  which  the  jury 
might  reasonably  conclude  that  defendant  was  the  father  of  the 
child,  it  was  not  error  to  instruct  the  jury  that  **  it  would  make  no 
difference  how  immoral  the  relatrix  has  been,  or  what  acts  of  inter- 
course she  has  had  with  other  men,  as  the  purpose  of  this  suit  is  to 
determine  the  paternity  of  such  bastard  child,  and  provide  for  its 
maintenance  and  education."  Kinehart  v.  State,  ex  rei.,  419, 

BENEFICIAIi  ASSOCIATIONS— A  beneficial  association  cannot 
collect  an  assessment  from  one  who  has  accepted  a  policy  and 
ceased  paying  thereon.  See  Insurance,  17;  Clark,  iiec,  ▼.  Schro' 
meyer,  505. 

BILLS  AND  NOTES—See  Guaranty. 
Instructions  as  to  amount  of  attorney's  fees  recoverable  in  an  action 
on  a  promissory  note,  see  Evidence,  2;  Warren  v.  Syfers,  167. 
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1 .  Aon  Est  Factum. —Bona  Fide  Holder,  — Burden  of  Proof.  — ^Where 
in  a  suit  on  a  note  by  a  bank  as  indorsee  the  defendant  filed  a 
plea  of  non  est  factum,  and  introduced  evidence  showing  that  a 
material  alteration  was  made  in  the  note  after  its  execution,  with- 
out the  knowledge  or  consent  of  defendant,  to  warrant  a  recovery 
the  burden  rested  upon  plaintiff  to  show  that  it  was  a  bona  fide 
holder  for  value.  Pope  v.  Branch,  efc^  Bank,  £10. 

2.  Alteration  of  Note. — Instruction. — An  instruction  in  an  action 
on  a  promissory  note  that  if  the  note  was  signed  and  delivered  with 
a  blank  space  between  the  words  ** negotiable  and  payable  at*'  and 
"bank"  that  the  payee,  or  any  indorsee  thereof,  had  the  ri^ht  to 
insert  the  name  of  a  bank  was  erroneous,  where  the  evidence 
showed  that  the  note  was  delivered  with  the  understanding  that  it 
should  not  be  payable  in  bank.  lb. 

3.  Non  Est  Factum.— Alteration  of  Note.  —  Instruction, — An  in- 
struction in  an  action  on  a  {promissory  note  that  if  the  jury  found 
that  the  note  was  delivered  with  the  agreement  that  it  was  not  to 
be  payable  at  any  bank,  and  that  the  payee  inserted  the  name  of  a 
bank  in  a  blank'  in  the  note  before  the  word  **bank,"  in  violation  of 
the  agreement,  and  the  note  came  to  plaintiff  in  this  condition,  in 
the  usual  course  of  business,  in  good  faith,  for  a  valuable  consider- 
ation, then  you  should  find  for  plaintiff,  because  the  note  was 
regular  upon  its  face  when  it  bought  it,  is  erroneous,  as  it  was 
within  the  province  of  the  jury  to  determine  whether  the  note  was 
regular  upon  its  face.  lb. 

4.  Alteration. — Principcd  and  Surety. — Release  of  Surety.— Where 
an  agreement  was  made  that  a  note  should  bear  eight  per  cent, 
interest,  and  the  principal  and  surety  signed  the  same  in  blank  as 
to  the  rate  of  interest,  the  subsequent  insertion  of  the  rate  by  the 
principal  and  payee,  without  the  knowledge  of  the  surety,  consti- 
tuted a  materal  alteration  in  the  note,  and  released  the  surety. 

Moore  v.  Hinshau^  267. 

6.  Alteration  of  Note. — Bona  Fide  Purchaser.  —  Instruction.  — 
Where  defendant  interposed  the  plea  of  non  est  factum  to  an  action 
on  a  promissory  note,  on  account  of  a  change  made  in  the  note 
after  its  execution,  an  instruction  that  if  the  evidence  showed  that 
the  note  came  to  plaintiff,  in  the  usual  course  of  business,  in  good 
faith,  for  a  valuable  consideration,  before  maturity,  that  the  jury 
should  find  for  plaintiff  was  erroneous,  as  it  is  the  duty  of  a  pur- 
chaser of  negotiable  paper,  before  maturity,  to  make  inquiry  as  to 
its  genuineness  if  there  is  anything  about  the  paper  itself,  or  the 
circumstances  surrounding  its  presentation  for  discoimt,  calculated 
to  excite  suspicion  in  the  mind  of  a  reasonably  cautious  person. 

Pope  V.  Branchy  etc..  Bank,  SIO, 

6.  Bona  Fide  Purchaser. — Consideration. — One  who  takes  a  ne- 
gotiable note  on  an  antecedent  debt,  or  as  collateral  security,  is 
protected  in  the  same  manner  as  a  purchaser  for  a  new  consideration. 

Warren  v.  Syfers,  167. 

7.  Negotiable  Instruments. — Bona  Fide  Purchaser. — Instruction. — 
An  objection  to  an  instruction  in  an  action  on  a  promissory  note, 
by  an  indorsee,  because  it  uses  the  expression  "  without  knowl- 
edge of  defenses"  instead  of  without  knowledge  of  the  facts  which 
constituted  the  defense,  is  not  well  taken.  lb. 

8.  Negotiable  Instruments.— Bona  Fide  Purchaser. — Instructions.— 
An  instruction  in  an  action  on  a  promissory  note  that  if  the  note  is 
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negotiable,  and  plaintiffs  are  the  owners  thereof,  and  took  it  before 
maturity,  in  the  usual  course  of  business,  without  notice  of  any 
facts  impeaching  its  validity  between  the  original  parties,  then 
the  plaintiffs  hold  same  by  a  good  title,  free  from  all  defenses  that 
mignt  have  been  made  by  defendant  in  the  hands  of  the  original 
owner,  is  not  bad  for  failure  to  state  that  plaintiffs  must  appear  to 
be  banaflde  purchasers  acting  in  good  faith.  lb. 

9.  Action  by  Indorsee. — Burden  on  Plaintiff  to  Show  that  He  ia  a 
Bona  Fide  Holder. — In  an  action  on  a  promissory  note  by  an  in- 
dorsee the  burden  is  upon  plaintiff  to  show- that  he  is  a  bona  flde 
holder,  which  includes  proof  that  he  obtained  the  note  without 
notice  of  any  defense,  and  the  plaintiff  may  assume  this  burden  in 
his  tx>mplaint.  Bradley,  Holton  db  Co.  v.  Whicker,  380. 

10.  Action  by  Indorsee. — Consideration. --Bhridence. — Where  in  an 
action  on  a  promissory  note  by  an  indorsee  a  defense  was  inter- 
posed that  the  note  was  given  for  a  patent  right,  evidence  as  to 
plaintiff's  custom  of  loaning  money  and  purchasing  notes  was 
properly  excluded.  Pape  v.  Harttcig,  S3S. 

11.  Commercial  Paper. — Note  Given  for  Patent  Right. — Failure  of 
Maker  to  Insert  *•  Oiven  for  Patent  Bight."— The  maker  of  a  note 
given  for  a  patent  right  who  fails  to  place  or  cause  to  be  placed  in 
the  note  the  words  which  destroy  its  negotiability  is  guilty  of  negli- 
gence, and  he  cannot  defend  against  it  in  the  hands  of  a  6ona  flde 
holder  for  value  before  maturity  and  without  notice.  lb. 

12.  Commercial  Paper. — Note  Oiven  for  Patent  Bight. — Bona  Fide 
Purchaser. — iVof ice— Where  a  note  is  offered  for  sale  which  is  in 
form  commercial  paper,  and  is  without  any  infirmity  appearing 
upon  its  face,  the  purchaser  is  not  put  upon  inquiry  as  to  any 
equities  existing  between  the  original  parties  to  the  note.  lb. 

18.  Consideration. — An  answer  in  an  action  on  a  promissory  note 
alleging  that  the  note  was  executed  to  take  the  place  of  a  note 
past  due,  secured  by  a  mortgage  on  a  threshing  machine,  upon 
the  agreement  that  the  payee,  in  consideration  thereof,  waived 
his  right  to  take  possession  of  the  property  upon  the  maturity  of 
the  second  note,  and  until  such  time  as  the  defendants  should  be 
able  to  reimburse  themselves  out  of  the  proceeds  of  running  the 
machine,  but  that  the  payee  took  possession  of  the  property  be- 
fore the  defendants  were  reimbursed,  shows  a  failure  of  considera* 
tion  in  the  execution  of  the  note.  Kenney,  Bee.,  v.  Wells,  490. 

14.  Transfer. —Presumption. — Nothing  appearing  to  the  contrary,  it 
will  be  presumed  that  a  note  was  transferred  on  the  day  of  its  date. 

Bradley,  Holton  db  Co.  v.  Whicker,  S80. 

15.  Corporations.— Notes  Signed  by  Officers. — Liability  of  Parties. 
— Answer.— Parol  Evidence. — In  an  action  on  a  promissory  note 
by  the  indorsee  it  appeared  by  the  note  that  defendant  was  payee  in 
the  body  thereof,  that  the  note  was  signed  by  a  coporation,  and  by 
defendant  and  another,  their  signatures  being  followed  by  "Pres." 
and  *•  Secy.,"  respectively.  Credits  amounting  to  $3,500  were  in- 
dorsed on  the  note,  and  the  note  was  afterward  transferred  by  de- 
fendant by  indorsement,  without  recourse.  Defendant  answered 
that  the  note  was  given  by  the  corporation  for  money  advanced  to 
it  by  him,  and  that  the  signatures  of  the  president  and  the  secretary 
were  intended  to  bind  the  corporation  only,  all  of  which  was  known 
by  his  indorsee ;  that  said  indorsee  afterward  assigned  the  note  to 
plaintiff  who  also  had  full  notibe  and  knowledge  of  the  facts  al- 


INDEX.  T16 

BHiLB  AND  V0TB8— Continued. 

leffed,  and  that  after  defendant  aasiened  the  note  the  corporation 
paid  the  interest  which  was  credited  thereon  by  the  first  indorsee. 
Held,  that  the  answer  was  sufficient  to  authorize  the  admission  of 
parol  testimony  to  determine  the  liability  of  the  parties. 

Holt  T.  Sweetzer,  tS7, 

10.  City  Warrant, — A  city  warrant  is  not  a  negotiable  instrument 
in  su<di  a  sense  as  to  protect  a  bona  fide  holder  against  defenses. 

City  of  Hammond  v.  Evana^  SOL 

BONDS— Where  a  corporation  sig^  a  bond  with  a  contractor  to  se- 
cure the  performance  of  a  contract,  the  corporation  becomes  s 
joint  obligor.  See  Pbinoipal  and  Subbty,  4;  Wittmer  Lumber 
Co.  V.  Rice,  686. 
A  salesman's  bond  to  his  employer  is  a  contract  of  surq^yship,  and 
not  a  collateral  guaranty.  See  Principal  and  Surett,  1 ;  Dwrand 
A  Kasper  Co.  v,  Rockwell,  IL 

1.  Signature. — Not  Signed  by  All  the  Parties  Named  in  Body  of 
Bond. — Demurrer. — The  fact  that  a  part  of  the  persons  named  in 
the  body  of  a  bond  did  not  execute  it  is  not  ground  for  a  demurrer 
in  an  action  against  those  who  did  sig^  it,  but  must  be  pleaded  as  a 
defense.  Davis  v.  O Bryant,  376, 

2.  Signature. — Delivery, — Principal  and  flftircfy.— Where  a  bond 
contains  the  names  of  other  obligors,  and  is  delivered  without  the 
signatures  of  all,  the  obligee  must  inquire  whether  those  who  have 
signed  it  consent  to  its  delivery  without  the  signatures  of  the  others ; 
but  if  there  is  nothing  on  the  face  of  the  bond  to  indicate  that  others 
are  to  sign  it,  and  the  bond  is  accepted  on  the  faith  of  appearances, 
without  notice  that  it  is  not  to  be  delivered  in  its  then  shape,  the 
party  signing  cannot  question  the  validity  of  the  delivery.  lb, 

8.  Signature.-^Delivery. ^Principal  and  Surety.— Where  a  surety 
signs  a  bond  whichiis  to  be  signed  by  another,  whose  name  appears 
in  the  bond  as  coobligor,  and  the  bond  is  delivered  without  such 
other  person  having  signed  it,  and  without  the  consent  of  the  one 
who  signed  it,  the  delivery  is  a  nullity,  and  the  surety  is  not 
bound.  lb. 

4.  Capias  ad  Respondendum. — Failure  of  Plaintiff  to  Sign  Bond, — 
Action  on  Bona. — The  failure  of  the  plaintiff  to  sign  a  bond 
in  a  proceeding  in  carrion  ad  respondendum  is  not  a  defect  of  "form 
or  substance  or  recital  or  condition/'  as  contemplated  by  §1285  Bums 
1894,  and  an  action  cannot  be  maintained  on  the  bond  by  the  de- 
fendant in  such  proceeding  against  the  plaintiff. 

Barman  v  Jung  Breunng  Co.,  399, 


1.  Commission, — Complaint, — Quantum  Meruit  — A  complaint  upon 
the  quantum  meruit  to  recover  a  commission  for  services  as  a 
broker  whic)i  alleges  that  plaintiff,  at  the  special  instance  and  re- 
quest of  defendant,  procured  a  purchaser  for  a  large  general  stock 
of  merchandise,  owned  by  defendant,  which  defendant  desired  to 
sell,  and  in  all  things  complied  with  the  request  of  defendant,  is 
sufficient  as  against  a  demurrer,  although  it  is  not  alleged  that  the 
purchaser  was  ready,  willing,  and  able  to  purchase  the  stock,  or 
that  a  sale  was  completed  before  the  action  was  commenced,  or 
prevented  by  defendant.  Miller  v.  Stevens,  366, 

2.  Commission. —  Agreement  to  Furnish  Purchaser,  — Where  a 
broker  is  instrumental  in  bringing  the  owner  of  property  and  a 
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purchaser  together,  and  a  sale  or  exchange  is  effected,  the  broker  is 
entitled  to  a  commission  under  a  contract  to  furnish  a  purchaser  to 
his  principal.  Jb, 

8.  Commission. — Sales,  —  Condition  Precedent.  —  Plaintiff  entered 
Into  a  written  agreement  with  defendant  to  negotiate  the  sale 
of  certain  bonds  which  the  latter  had  agreed  to  take  in  pay- 
ment for  county  work  which  he  had  contracted  to  do,  the  commis- 
sion to  be  paid  from  the  second  payment  realized  from  the  sale  of 
the  bonds.  Plaintiff  procured  a  purchaser  who  was  able  and  willing 
to  buy  the  bonds  under  the  terms  prescribed  in  the  contract,  but 
before  the  bonds  were  delivered  to  plaintiff  the  sale  thereof  was  de- 
clared illegal  and  perpetually  enjoined.  Held,  that  plaintiff  was 
not  entitled  to  the  commission,  since  by  the  contract  the  payment 
was  made  to  depend  upon  a  contingency  that  never  arose. 

Given  V.  Ramsey,  285, 

BUILDING  AND  LOAN  ASSOCIATIONS— 

1.  Withdrawal. — Complaint. — Section  8410  Homer  1897  provides 
that  no  stock  shall  be  withdrawn  from  a  building  and  loan  as- 
sociation which  is  held  in  pledge  for  security  or  subject  to  a  lien 
for  the  payment  of  unpaid  instalments  and  other  charges  incurred 
thereon,  and  that  not  more  than  one-half  of  the  funds  in  the  treas- 
ury shall  be  applicable  to  demands  of  withdrawing  stockholders, 
unless  the  board  of  directors  in  its  dincretion  shall  order  otherwise. 
Held^  that  the  complaint,  in  an  action  by  a  member  for  the  with- 
drawal of  his  stock  need  not  allege  that  the  stock  was  not  held 
in  pledge  for  security,  or  subject  to  liens  for  the  payment  of  unpaid 
instalments  or  other  charges,  and  that  there  were  funds  in  the 
treasury  with  which  to  pay  the  amount  due  on  the  withdrawal  of 
his  stock.  Huniingtoih  County,  etc.,  Assn.  v.  Emerick,  176, 

2.  Withdratpal. — Notice. — Notice  to  the  secretary  of  a  building  and 
loan  association  of  intention  to  withdraw  stock  from  such  associa- 
tion is  insufficient,  within  the  meaning  o^  §8410  Homer  1897, 
which  provides  that  "  any  stockholder  wishing  to  withdraw  from 
such  corporation  may  do  so  upon  three  months'  notice  given  to  the 
board  of  directors."  lb. 

CABBIEBS— 

1.  Contract. — Notice. — Where  a  contract  between  a  shipper  of  live 
stock  and  a  common  carrier  provides  for  reasonable  notice  of  claim, 
the  giving  of  such  notice  being  a  condition  precedent,  it  is  a  part 
of  the  plaintiff's  cause  of  action  to  show  performance  of  this  prece- 
dent obligation  on  his  part,  or  to  show  a  waiver  of  performance. 

Parrill  v.  Cleveland,  etc.,  R.  Co.,  GS8. 

2.  Limitation  of  Liability. —  Negligence. —  Where  live  stock  is 
shipped  under  an  express  contract,  which  relieves  the  carrier  from 
liability  for  loss  occasioned  by  a  specified  cause,  the  carrier  is  not 
liable  for  loss  occasioned  by  such  cause,  if  the  carrier  was  itself  with- 
out fault  or  negligence.  *  lb. 

8.  Shipment  of  Live  Stock. — Loss  in  Tran^t. — Pleading. — Com- 
plaint.— Tort.— In  an  action  against  a  railroad  company  for  loss  of 
live  stock  in  transit,  the  complaint  alleged  that  plaintiff  delivered 
to  defendant  certain  live  stock,  to  be  transported  by  it  as  a  com- 
mon carrier;  that  the  animals  were  loaded  on  a  car  furnished 
therefor  by  defendant,  said  car  having  open  spaces  at  the  sides  and 
ends,  and  were  bedded  with  hay,  which  was  liable  to  be  set  on  lire 
by  sparks  from  the  engine;  that  defendant,  well  knowing  these 
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conditions,  placed  the  car  near  the  engine,  which  had  negligently 
been  permitted  to  be  and  remain  out  of  repair,  bj  reason  whereof, 
and  by  reason  of  its  negligent  and  careless  operation,  sparks  were 
emitted  from  the  engine,  the  hay  ignited  and  the  live  stock  burned ; 
wherefore  plaintiff  was  damaged,  etc.  The  defendant  company 
filed  answer  in  denial.  Held,  that  the  complaint  stated  a  cause  of 
action  in  tort,  and  that  there  could  be  no  recovery  where  the  evi- 
dence, on  the  trial,  showed  that  the  shipment  was  made  under  a 
written  contract  which,  among  other  things,  exempted  the  defend- 
ant from  liability  for  any  injury  to  the  live  stock  caused  by  the 
burning  of  hay,  straw,  or  other  materials  used  for  feed  or  bed- 
ding. Ih. 

CITIES — See  Street  Improvements. 
Courts  take  judicial  notice  of  the  incorporation  of  cities. 

City  of  Bedford  v.  Woody,  iSL 
Action  against  city  for  damages  for  personal  injuries  caused  by  de- 
fective sidewalk,  see  Conteibxttory  Negligence;  City  of  Bluff- 
ton  V.  McAfee^  112, 

COMPLAINT—See  Pleading. 
To  recover  commission  for  services  as  broker,  see  Brokers,  1; 

Miller  v.  Stevens,  3(i5, 
In  action  to  withdraw  building  and  loan  stock,  see  Building  and 

Loan  Associations.  1;  Huntington  County,  etc.,  Assn.  v.  Emer- 

ick,  175. 
In  action  on  contract  guaranteeing  x>ayment  of  promissory  note, 

see  Contracts,  6;  Hemley  v.  Brannum,  388. 
In  action  for  conversion,  see  Conversion,  1,  2;  MeCreery  v.  Nor- 

dyke,  630;  Nading  v.  Howe,  690. 
For  damages  for  pollution  of  stream,  see  Waters  and  Water 

Courses;  Muneie  Pulp  Co.  v.  Martin,  668. 
In  action  by  a  creditor  of  a  decedent's  estate  after  estate  is  settled, 

see  Decedents'  Estates,  1,  2,  8,  4;  Posted  v.  Kreps,  101. 
In  suit  upon  an  oral  contract  to  insure,  see  Insurance,  11;  Western 

Assurance  Co.  v.  McAlpin,  SBO. 
In  action  on  fire  policy,  see  Pleading,  5;  Ft.  Wayne  Ins.  Co.  v. 

Irwin,  63. 
A  complaint  on  a  fire  insurance  policy  must  allege  that  plaintiff 

was  the  owner  of  the  property  at  the  time  it  was  destroyed.    See 

Insurance,  13,  13;  Farmers  Ins.  Co.  v.  Burris,  507. 
In  action  to  enforce  a  judgment,  see  Pleading,  6;  City  of  Ham- 
mond V.  Evans,  501. 
It  action  to  foreclose  mechanic's  lien,  see  Mechanics'  Liens,  4; 

Northv)estem,  etc.,  Assn.  v.  McPherson,  250, 
Sufficiency  in  action  for  personal  injuries,  see  Master  and  Servant, 

1,  4,  5,  7;  Consolidated  Stone  Co.  v.  Bedmon,  319;  Daugherty  v. 

Midlajid  Steel  Co.,  78. 
Against  a  railroad  company  for  stock  killed  on  track,  see  Pleading, 

1,  2;  Chicago,  etc.,  R.  Co.  v.  Spencer,  606. 
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In  lepleTin,  see  Replevin,  2,  8;  Chodman  t.  Sampliner,  72;  West, 
Tr.,  V.  Qraff,  410. 

In  action  to  foreclose  assessment  for  street  improvements,  see  Street 
Improvements,  6,  7,  8  9,  10, 11, 12;  Lewis  v.  AJbertson,  U7, 

For  failure  of  telegraph  compan7  to  transmit  message,  see  Tele- 
graph Companies,  1,  2,  8;  Western  Union  Tel,  Co,  v.  Henley,  14, 

In  an  action  on  a  written  midertaking,  gtiaranteeing  payment  of  a 
note,  see  Guaranty,  1,  2;  Hemley  v.  Brannum,  S8S. 

CONTINUANCE— 

Withdrawal  of  Juror, — Dismissal  and  i\ron«ttt£.~During  the  prog- 
ress of  a  trial  plaintiff  moved  for  leave  to  file  an  amended  oom- 
Slaint,  which  was  sustained/and  he  thereupon  asked  leave  to  with- 
raw  a  juror,  which  was  granted,  and  the  court  discharged  the 
jury  and  continued  the  cause  over  defendant's  objection  and  mo- 
tion to  dismiss.  Held,  that  the  withdrawal  of  the  juror  was  su- 
perfluous and  gave  plaintiff  no  additional  rights,  and  that  defend- 
ant's motion  to  dismiss  should  have  been  sustained. 

Wabash  R,  Co.  v.  MeCormick^  t68, 

OONTBACTS — As  to  contract  between  husband  and  wife  for  the 
support  of  the  latter,  see.  Husband  and  Wife,  1;  Scherer  v. 
Scherer,  S84. 
Where  a  defense  is  based  upon  a  contract  not  in  writing,  and  the 
contract  appears  upon  the  trial  to  be  a  written  one,  the  defense 
must  fail.  See  Pleading,  16, 17;  Perkins,  etc,  Co,  v.  Yeoman,  48S, 

1.  Alteration.— Releasee  of  Surety, — A  change  in  a  contract  to  re- 
model a  house  by  substituting  frame  for  brick  in  the  construction 
of  the  second  story,  and  shingling  instead  of  weather-boarding 
on  the  frame  portion,  made  without  the  knowledge  or  consent  of 
the  sureties  on  a  bond  executed  to  secure  the  performance  of  the 
contract,  is  not  such  a  material  alteration  as  will  release  the  sureties, 
where  the  contract  provided  '  *  that  any  necessary  or  desired  changes 
may  be  made  in  the  plans  and  specifications  for  said  building  durmg 
the  progress  of  the  work  thereon  without  in  any  manner  affecting 
the  validity  of  the  contract."  Higgins  v.  Quigley,  S48, 

2.  In  Conflict  with  •  City  Ordinance, — Alteration  of  Contract. — 
Validity, — Where  the  manner  of  constructing  a  building  as  provided 
by  the  plans  and  specifications  was  prohibited  by  a  city  oidinance, 
such  contract  was  not  thereby  rendered  invalid,  where  the  contract 
provided  that  any  necessary  or  desired  changes  might  be  made  in 
the  pUms  and  specifications  during  the  progress  of  the  work  without 
affecting  the  validity  of  the  contract,  and  the  plans  were  changed 
so  as  not  to  conflict  with  the  provisions  of  the  ordinance.  lb. 

8.  Alteration. — Parties.^Au  answer  to  an  action  on  a  bond  given 
to  secure  the  performance  of  a  building  contract  that  a  new  and 
different  contract  was  entered  into  without  the  knowledge  or  con  ■ 
sent  of  the  sureties,  signed  by  but  one  of  the  plaintiffs,  and  thereby 
substituted  different  contracting  parties,  is  insufficient,  where  the 
complaint  averred  that  the  contract  was  signed  on  behalf  of  both 
plaintiffs,  since  the  capacity  in  which  plaintiff  signed  the  contract 
may  be  proved  by  parol.  lb. 

4.  Breach,— Recovery.— Qwintum  Meruit.  —  Master  and  Servant, 
—Where  an  employe  has  entered  upon  the  service  under  a  oontiact. 
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and  has  performed  work  which  has  been  accepted  by  the  employer, 
but  commits  a  breach  of  the  contract,  and  is  aischarged,  he  cannot 
recover  on  the  contract,  but  can  sue  only  on  the  quantum  meruit. 

Fulton  V.  HeffelfingeTf  104, 

5.  Breach. — Beeovery. — Quantum  Meruit. — Master  and  Servant. — 
Where  an  employe  engaged  in  the  proper  f>erformance  of  the 
contract  is  prevented  from  completing  the  stipulated  service  by 
his  employer,  in  violation  of  the  contract,  he  may  recover  the 
reasonable  value  of  his  work,  not  exceeding  the  contract  price, 
upon  a  quantum  meruit,  or  may  sue  upon  the  contract  for  the 
breach  thereof.  lb, 

6.  Quaranty. — Complaint, — Plaintiff  was  the  holder  of  a  note 
executed  by  P  for  the  sum  of  11,528.81,  with  a  balance  remain- 
ing due  of  about  $1,000,  secured  by  mortgage  on  certain  described 
real  estate.  Defendants  guaranteed  the  payment  of  a  certain  note 
executed  by  P  for  the  sum  of  $1,000,  payable  to  the  order  of 
plaintiff,  in  consideration  that  plaintiff  release  from  a  mortgage 
certain  lots.  ITeZd,  that  the  complaint  was  sufBcient  without  ask- 
ing for  a  reformation  of  the  contract.        Hemley  v.  Brannum,  388, 

CONTBIBUTOBY  ^TBGLiaENCB— See  Master   and   Sbbvakt; 

Nbolioence;  Street  Railroads. 

When  degree  of  care  is  a  question  for  the  jury,  see  Nequoenob, 

1;  City  of  Bedford  v.  Woody,  SSI. 

Personal  Injuries.— Defective  Sidewalk. — Cities. — Plaintiff  recovered 
a  judgment  for  damages  for  injuries  caused  by  a  defective  side- 
walk. Answers  to  interrogatories  showed  that  she  was  walking 
carefully  along  the  sidewalk,  wheeling  a  baby  carriage  in  front  ot 
her,  and  stepped  into  a  hole  in  the  alley  crossing  and  was  injured; 
that  she  coma  see  the  walk  within  a  distance  of  ten  f^t  in  front  of 
her,  but  the  hole  was  at  the  near  side  of  the  alley  crossing,  which 
was  four  inches  lower  than  the  sidewalk,  and  the  view  thereof 
was  obstructed.  Held,  that  the  answers  were  not  in  conflict  with 
the  general  verdict  upon  the  question  of  contributory  negligence. 

City  of  Bluffton  v.  McAfee,  IIX. 

00NVEB8I0N— Of  property  by  agent,  see  Peinoipal  and  Agent,  1, 

2;  Nading  v.  Howe,  690. 

1.  Complaint.  —A  complaint  for  conversion  alleging  that  defendant, 
as  agent  and  employe  of  the  plaintiff,  received  from  the  latter  cer- 
tain goods,  wares,  and  merchandise  to  be  sold  for  defendant,  and  that 
plaintiff  converted  a  part  of  such  goods  to  his  own  use,  sufficiently 
avers  ownership  by  the  plaintiff  in  the  property  converted,  as 
against  an  objection  raised  for  the, first  time  in  the  assignment  of 
errors.  McCreery  v.  Nordyke,  630, 

2.  Complaint. —  Profits.  —  In  an  action  by  a  principal  against 
his  agents  for  the  conversion  of  wheat  purchased  by  the  latter 
as  such  agents,  an  allegation  in  tlie  complaint  that  the  plain- 
tiff, as  was  well  known  by  defendants,  was  buying  and  selling 
wheat  for  profit  in  various  specified  markets,  and  that  immediately 
after  the  purchase  of  the  wheat  by  defendants  the  market  price  in 
such  markets  advanced  twenty  cents  per  bushel  above  the  price 
defendants  paid,  which  amount  was  over  and  above  the  expenses 
of  taking  tne  same  to  such  markets,  and  that  he  would  have  sold 
the  same  in  such  markets  if  delivery  had  not  been  refused,  suffi- 
ciently showed  that  the  amount  of  the  profits  lost  by  reason  of  the 
conversion  was  twenty  cents  per  bushel.         Nading  v.  Howe,  690, 
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GOBPORATIONS— Note  signed  bv  officers,  see  Bills  and  Notes,  15 ; 

Holt  V.  Sweetzer,  SS7, 

A  corporation,  becoming  surety  on  a  contractor's  bond  for  pay- 
ment of  all  obligations  created  for  materials  to  be  furnished 
for  the  construction  of  a  building,  is  estopped  to  plead  vltra  vires 
to  its  liability  on  the  bend.  See  Pbincipal  and  Surety,  6; 
Wittmer  Lumber  Co.  v.  Ricey  686, 

1.  Consolidation. — Liability  of  New  Corporations  for  Debts  of  Con- 
solidating Companies, — Where  a  new  corporation  is  formed  out  of 
old  ones,  and  the  assets  of  the  old  ones  are  turned  over  to  it  as  a 
part  of  its  assets,  the  new  or  consolidated  corporation  will  be  liable 
for  the  debts  of  the  constituent  corporations,  to  the  extent  of  the 
property  or  assets  thus  acquired. 

United  States,  etc.,  Co.  t.  Iscmcs,  6SS, 

2.  Action  Against  Consolidated  Corporation  for  Debt  of  a  Constitu- 
ent Company.— Complaint. — In  an  action  against  a  new  corpora- 
tion formed  by  consolidating  several  old  ones,  to  recover  a  debt  due 
from  one  of  the  consolidating  corporations,  it  is  not  necessary  to 
allege  in  the  complaint,  nor  to  prove  on  the  trial,  that  the  transfer 
of  the  stock  to  the  new  corporation  was  without  consideration.    lb. 

COUNTIES— Not  liable  to  a  city  located  in  the  county  for  board  of 
prisoners  in  city  jail.  See  Prisons;  City  of  Alexandria  v.  Boards 

etc.,  110, 

Change  of  Venue,-^Costs, — Attorney's  Fees  for  Defending  Poor 
Person. — The  board  of  county  commissioners  has  exclusive 
jurisdiction  of  claims  against  the  county,  and  an  allowance  made 
attorneys  for  defending  a  poor  person,  under  §§1847,  1848  Bums 
1894,  by  the  court  of  the  county  to  which  a  change  of  venue  had 
been  taken  is  not  conclusive  against  the  county  from  which  the 
cause  was  r Anoved,  but  is  only  prima  facie  evidence  of  the  oorrect- 
ness  of  the  amount  allowed.  Board,  etc,  v.  Board,  etc,,  330, 

COUNTY  COHHISSIONEBS— 

1.  Alloioance  of  Illegal  Claim. — Criminal  Prosecution,— Curative 
Act— An  indictment  returned  against  the  board  of  county  com- 
missioners for  allowing  a  claim  against  the  county  for  the  ex- 
penses of  holding  a  gravel- road  election,  contrary  to  the  provi- 
sions of  §6924  Bums  1894,  was  properly  quashed  after  the  passage 
of  the  act  of  February  24,  1899  (Acts  1899,  pp.  128-180),  which 
legalized  such  payments.  State  v.  Trueblood,  31, 

2.  Allowance  of  Illegal  Claim, — Indictment,  -  Criminal  Law. — An 
indictment  alleging  that  the  members  of  a  board  of  county  com- 
missioners allowed  a  claim  against  the  county  which  they  knew  to 
be  illegal  does  not  charge  a  crime  under  the  provision  of  §2018 
Horner  1897  that  '  *  any  officer  under  the  Constitution  or  laws  of 
this  State  *  *  *  who  fails  to  perform  any  duty  in  the  manner 
and  within  the  time  prescribed  oy  law,  shall,  upon  conviction 
thereof  be  fined, "  etc.  State  v.  Robertson,  4S4, 

COURTS -See  Appellate  Coxtrt;  Judgbs. 

When  appointment  of  special  judge  need  not  be  in  writing,  see 

Judges;  Lewis  v.  Albertson,  147. 

1.  Jurisdiction  of  Circuit  Court  in  Actions  in  Tort. — Under  §1866. 
as  cor s trued  with  §1500  Burns  1894,  the  circuit  court  has  concur- 
rent jurisdiction  with  justices  of  the  peace  in  actions  in  tort, 
where  the  amount  claimed  is  less  than  |1()0. 

Chicaqo,  etc.,  R.  Co,  v.  Spencer,  605. 
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2.  Adjourned  Term.--Pre8umption  cls  to  RegtUarity. — It  will  be  pre- 
sumed in  the  absence  of  any  showing  to  the  contrary  that  the  time 
for  holding  an  adjourned  term  of  court  was  properly  fixed  by  the 
regular  judge,  and  due  notice  given  thereof.  Lewis  t.  Albertton,  H7, 

8.  Adjourned  Term.  —  Special  Judge.  —  Appointment,  —  Jurisdic- 
tion,— Waiver  of  Objectuma,— Where  a  special  judge  was  appointed 
to  try  a  cause  at  an  adjourned  term,  and  defendant  appeared  and 
filed  demurrer,  on  separate  days,  and  thereafter  objected  to  the  juris- 
diction, solely  upon  the  ground  that  the  adjourned  term  was  not 
regularly  called,  such  action  amounted  to  a  waiver  of  any  objection 
as  to  the  regularity  of  appointment!  lb. 

4.  Special  Judge.  —  Jurisdiction.  —  Objection.  —  Waiver. — An  ob- 
jection to  the  jurisdiction  of  the  court  is  waived  where  the  party  in 
the  same  motion  asked  for  a  continuance.  lb. 

CRlXTNAXi  LAW — Indictment  of  county  commissioners  for  allow- 
ing illegal  claim,  see  CoinrTY  Commissioners,  1,  2;  State  v.  True- 
blood,  SI;  State  v.  Robertson,  4^4' 

Prosecution  for  permitting  persons  in  saloon  during  prohibited 
hours,  see  Intoxicating  Liquors;  Stater.  Rosenbaum,  SS6. 

Sufficiency  of  affidavit  and  information  to  charge  an  offense,  under 

§2271  Bums  1894,  for  failure  to  list  property  for  taxation,  see 

Taxation;  State  v.  Hilgendorf,  207. 

Affldaint.—Eindence.— Variance. — Assault  and  Battery. — A  variance 
in  the  affidavit  and  evidence  in  a  prosecution  for  an  assault  and  bat- 
tery as  to  the  initial  letter  of  the  middle  name  of  the  person  on  whom 
the  offense  was  committed  is  not  fatal.  Ratcliff  v.  State,  64. 

DAMAGES— See  Carriers;  Master  and  Servant;  Neoliqencb; 

Street  Railroads;  Telegraph  Companies. 
For  personal  injuries  from  defective  sidewalk,  see  Contributory 

Negligence;  City  of  Bluffton  v.  McAfee,  lis. 
For  destruction  of  property  by  reason  of  negligence  of  natural  gas 

company,  see  Natural  Gas,  1,  2;  Indiana,  etc..  Gas  Co.  v.  New 

Hampshire  Ins.  Co.  S98:  Ibachr.  Huntington  Light,  etc.,  Co.,  281. 
For  pollution  of  stream,  see  Waters  and  Water  Courses;  Muncie 

Pulp  Co.  V.  Martin.  558. 
Excessive  damages  in  an  action  for  maintaining  a  nuisance,  see 

Nuisance,  2;  Cleveland,  etc.,  R.  Co.  v.  King,  573. 

1.  Instructions. — Where,  in  an  action  for  damages  to  farm  land 
caused  by  the  pollution  of  a  stream,  an  instruction  was  given  at 
the  request  of  defendant  limiting  the  measure  of  damages  to  the 
difference  between  the  rental  value  of  the  farm  as  it  was  with  the 
polluted  stream  and  as  it  would  have  been  if  the  stream  had  not 
been  polluted,  and  such  additional  damages  as  resulted  from  the  de- 
struction of  timber,  a  verdict  will  not  be  set  aside  as  excessive, 
where  it  is  not  manifest  from  the  special  findings  that  the  jury  did 
not  keep  within  the  rule  laid  down  in  the  instruction  as  to  the 
measure  of  damaga  Muncie  Pulp  Co.  v.  Martin,  558. 

2,  Review. — The  verdict  of  the  jury  in  an  action  for  damages  on  ac- 
count of  personal  injuries  will  not  be  disturbed  on  appeal  as  ex- 
cessive, unless  the  amount  is  so  excessive  as  to  indicate  prejudice, 
partiality  or  corruption.  City  of  Bluffton  v.  McAfee,  11^. 

YoL    23—4:0. 
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death—As  to  right  to  recover  for  death  of  a  brother,  see  Aonov, 
2;  Wabash  R.  Co,  v.  Cregan,  Adm,,  1. 

BBGSDBNTS'  B8TATB&— See  fixscuTOBS  ahd  ADMDnsnULTOBS; 
Wiixa 
When  an  appeal  by  an  administrator  from  a  judgment  in  an  action 
in    replevin  is  not  governed  by  §§2809,  2610  Bums  1894,  see 
Appeal  and  Ebeob,  44;  Sloan,  Adm,,  v.  Lowder,  118, 

1.  Desperate    ClaimB^-^Suit    by    Creditor.'-Complaint, — A    com- 

Slaint  by  a  creditor  of  a  decedent's  estate,  in  an  action  on  a  claim 
ue  the  estate,  which  does  not  state  that  the  claim  sued  on  was  filed 
by  the  administrator  for  the  benefit  of  creditors,  and  fails  to  allege 
that  any  attempt  was  made  by  plaintiff  to  collect  his  debt,  or  that 
it  was  ever  filed  against  the  estate,  does  not  state  a  cause  of  action. 

Postal  V.  Kreps,  101, 

2.  Desperate  Claims. — Suit  by  Creditor, — Where  an  estate  has 
been  finally  settled,  a  creditor  whose  claim  remains  in  whole  or  in 
part  unpaid  may  bring  suit  in  his  own  name  upon  claims  filed  by 
the  administrator  for  the  benefit  of  the  creditors  of  decedent.         lb. 

8.  Desperate  Claims.—Suit  by  Creditor. — Where  an  administrator 
files  in  court  daims  due  the  estate  for  the  benefit  of  the  creditors, 
heirs,  and  legatees  of  decedent,  suit  may  be  brought  thereon,  in  the 
manner  provided  by  statute,  while  the  estate  is  pending,  or  after 
final  settlement  and  discharge  of  the  administrator.  lb. 

4.  Desperate  Claims. — Suit  by  Creditor. — Administrator  De  Bonis 
Non. — Where  a  claim  due  an  estate  never  came  into  the  possession 
of  the  administrator,  and  the  administrator  was  discharged  without 
administering  on  the  claim,  a  creditor's  remedy  is  through  an  ad- 
ministrator de  bonis  non,  imder  §2895  Bums  1894,  not  by  an  action 
on  the  claim.  lb. 

6.  Parent  and  Child.^~Funeral  Expenses  of  Child. — The  funeral  ex- 
penses of  a  minor  do  not  constitute  a  charge  against  his  estate, 
where  he  leaves  a  father  surviving  him  who  is  able  to  pay  them. 

DEMXTBBEB-See  Pleading.  ^^^^  ^-  ^^^  ^• 

As  to  form  of,  see  Pleading,  12, 18,  14, 15;  Kenney,  Rec.,  v.  Weils, 
490;  Chicago,  etc,,  R,  Co.  v.  Spencer,  605;  Storrs  &  Harrison  Co, 
V.  Fussdman,  293;  Franklin  Ins,  Co.  v.  Wolff,  549. 

DBSCBNT  AND  DISTBIBT7TI0N— As  to  right  of  widow  to  rents 
accurring  after  husband's  death,  see  Landlord  and  Tenant,  8; 
Murray  v.  Cozier,  600, 
Rents  coming  due  after  the  landlord's  death  go  to  the  heir  as  an 
incident  of  the  reversion,  see  Landlord  and  Tenant,  1 ;  lb, 

DISMISSAIi  AND  NONSUIT— By  withdrawal  of  juror,  see  Con- 
tinuance; Wabash  R,  Co,  v.  McCormick,  £58, 


Assessments  For  Repair  Do  Not  Bear  Interest. — Assessments  against 
lands,  under  §5631  Bums  1894,  for  the  repair  of  a  ditch  do  not 
bear  interest  as  do  judgments  for  the  recovery  of  money. 

BLBCTION  OF  BBMBDIBS-  itforroii;  v.  Oeeting,  494^ 

Contract. — Tbrf.— Where  there  is  no  legal  duty  except  that  arising 
from  a  contract,  there  cannot  be  an  election  between  an  action  on 
contract  and  one  in  tort  ParrUl  v.  Cleveland,  etc,  R,  Co,,  638, 
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EMPIiOYEBS'  TJABTTiTTY  ACT— As  to  liability  of  corporation 
for  personal  injuries,  under  §7088  Bums  1894,  see  Master  and 
Servant,  10, 11, 12;  Indianapolis  Gas  Co.  v.  Shumack,  87. 

ESTOPPEL— When  corporation  that  has  become  surety  on  a  con- 
tractor's bond  is  estopped  to  plead  ultra  vires  to  its  liability  on 
the  bond,  see  Prinoipal  and  Surety.  5;  Wittmer  Lumber  Co.  v. 
Rice,  586. 

Attorney  and  Client. — A  judgment  creditor  will  not  be  estopped 
from  maintaining  an  action  for  the  enforcement  of  a  judgment  by 
the  fact  that  she  did  not  disavow  a  settlement  made  b^  her  at- 
torney, by  reason  of  which  a  proposed  appeal  from  the  judgment 
was  abandoned,  where  it  is  not  shown  that  plaintiff  knew  all  of  the 
facts  concerning  the  settlement  and  proposed  appeal,  or  that  she 
kept  silent  for  the  purpose  of  inducing  the  judgment  debtor  to 
abandon  the  appeal.  City  of  Hammond  v.  Evans,  601. 

EVIDENCE— 

1.  Admissions  in  Pleadings  Filed  in  Another  Action. — Admissions 
made  by  defendant  in  the  pleadings  filed  in  another  action  cannot 
be  proved  by  parol,  since  the  record  is  the  best  evidence. 

Colbom  V.  Fry,  485. 

2.  Admissions. — Attorneys  Fees. — Bills  and  Notes. — Instruction. — 
An  instruction  in  an  action  on  a  promissory  note,  fixing  the  amount 
for  which  the  verdict  should  be  returned  and  including  in  the 
amount  attorney's  fees,  was  erroneous,  where  plaintiff  offered 
to  prove  the  attorney's  fees,  and  defendant  stated  that  '*  the  usual 
attorney's  fee  under  the  rule  is  admitted  by  defendant,"  and  no 
further  reference  was  made  to  the  subject     Warren  v.  Syfers,  167. 

8.  Self  "Disserving  Declarations  by  Attachment  Defendant. — State- 
ments made  by  the  attachment  defendant  after  the  garnishee  has 
been  served  are  not  admissible,  as  self -disserving  declarations, 
against  the  attachment  plaintiff  and  in  favor  of  the  garnishee. 

Phenix  Ins.  Co.  v.  Jacobs,  509. 

4.  Writings. — Intention. — It  is  error  to  permit  a  party  to  testify  as  to 
what  his  intention  was  in  delivering  a  letter.     Colbom  v.  Fry,  485. 

5.  Copy  of  Letter. — The  introduction  in  evidence  of  a  copy  of  a 
letter  is  not  available  error,  where,  afterwards,  in  connection 
with  the  testimony  of  the  witness  the  original  letter  was  introduced. 

Phenix  Lis.  Co.  v.  Jacobs,  509. 

6.  Telegram. — Agency.  —  Where  the  fact  of  agency  is  otherwise 
proved,  it  is  not  error  to  admit  in  evidence  a  telegram  pertaining 
to  the  business  of  tlie  agency,  upon  the  ground  that  the'  telegram 
is  a  paper  prepared  by  the  agent  to  prove  his  agency.  lb. 

7.  Insurance. — Oral  Contract. — In  an  action  against  an  insur- 
ance company  for  a  loss  by  fire,  under  a  contract  entered  into  with 
defendant's  agent  to  insure  the  property  for  the  same  amount,  and 
upon  the  same  terms  as  a  former  policy  issued  by  defendant  upon  the 
property,  the  former  policy  is  admissible  in  evidence. 

Western  Assurance  Co.  v.  McAlpin,  2S0. 

8.  Insurance. — Ownership  of  Insured  Property. — In  an  action  for  a 
loss  under  a  contract  of  insurance,  evidence  by  a  witness  who  had 
formerly  owned  an  interest  in  the  insured  property,  that  she  had 
no  interest  therein  when  it  was  burned,  was  narmless,  where  there 
was  other  undisputed  evidence  showing  the  ownership  of  the  prop- 
erty, Jo. 
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9.  Conclusion.'^ Bills  and  Notes, — In  an  action  on  a  promis- 
sory note  it  was  error  for  the  court  to  permit  plaintiff  to  testify  that 
he  bought  the  note  in  good  faith,  as  the  question  of  good  faith  was 
one  to  be  decided  by  the  jury  upon  all  the  facts. 

Pope  V.  Branch,  etc..  Bank,  210. 

10.  BiUs  and  Notes. — ^Where  in  an  action  on  a  promissory  note 
the  Question  was  raised  as  to  plaintiff's  knowledge  at  the  time  of  the 
purchase  of  the  note  that  it  was  ^ven  for  a  patent  right,  no  error  was 
committed  in  permitting  plaintiff  to  relate  a  conversation  had  with 
the  payee  of  the  note  after  he  had  purchased  it,  in  which  he  was 
first  informed  that  it  was  given  for  a  patent  right. 

Fape  V.  Hartwig,  SSS. 

11.  Pdrtnership. — In  the  trial  of  an  action  on  a  promissory  note 
brought  by  the  administrator  of  a  deceased  partner  against  a  sur- 
viving partner,  a  statement  made  by  experts,  containing  receipts, 
drafts,  etc.,  pertaining  to  the  partnership  accounts,  shown  to  have 
been  taken  from  entries  on  the  books  made  by  defendant,  after  the 
death  of  decedent,  on  the  information  of  the  defendant  that  he 
had  paid  them,  is  not  admissible  in  evidence. 

Beckett  v.  Little,  Adm.,  65. 

12.  Railroads.  —  Fires. — Evidence  that  sparks  of  fire  and  live 
cinders  were  thrown  upon  the  roof  of  a  building  by  a  passing  engine 
a  short  time  before  the  fire  was  discovered,  that  there  were  no  indi- 
cations of  fire  before  the  engine  passed,  and  that  within  a  few 
minutes  after  the  engine  pa.Hsed  fire  was  discovered  in  that  part  of 
the  building  where  the  sparks  were  seen  to  fall,  furnishes  a  sufficient 
basis  from  which  the  jury  could  infer  that  the  fire  originated  from 
such  sparks  and  cinders.  McDoel,  Bee. ,  v.  QUI,  95. 

13.  Natural  Qas. — Negligence  of  Company. — In  an  action  against 
a  natural  gas  company  for  damage  to  property  by  fire  caused  by 
an  overheated  stove  on  account  of  the  alleged  negligence  of  de- 
fendant in  failing  properly  to  regulate  the  supplv  of  gas.  proof  that 
on  the  night  of  the  fire  other  consumers  noticed  that  their  stoves 
were  overheated  was  improperly  admitted,  where  it  was  shown  that 
the  mixers  furnished  consumers  were  of  different  sizes,  some  admit- 
ting more  gas  than  others,  and  that  there  was  a  key  under  the  control 
of  each  consumer  with  which  he  could  regulate  the  flow  of  gas 
into  his  stove  and  turn  it  off  entirely. 

Indiana,  etc..  Gas  Co.  v.  New  Ham2)shire  Ins.  Co.,  S98. 

14.  In  Support  of  Bad  Anstc^. — Error  cannot  be  predicated  upon 
the  action  of  the  court  in  excluding  evidence  offered  in  support  of 
a  bad  paragraph  of  answer.  Beckett  v.  Little,  Adm.,  66. 

15.  Harmless  Error. — Replevin. — Alleged  error  in  the  admission  of 
evidence  in  the  trial  of  an  action  on  a  replevin  bond,  as  to  the 
value  of  a  horse  which  had  died  after  the  execution  of  the  bond,  was 
harmless,  where  there  was  nothing  in  the  judgment  to  indicate  that 
the  court  considered  the  value  of  the  horse  in  arriving  at  the 
amount  of  the  judgment.  Kahn  v.  Oavit,  S74* 

18.  Deceased  Witiiess. — The  testimony  of  a  deceased  witness  may  be 
read  as  evidence  in  a  subsequent  trial. 

Western  Assurance  Co.  v.  McAlpin,  220. 

17.  Cross- Examination  of  Witnpss. — No  error  was  committed  in  sus- 
taining an  objection  to  a  question  asked  plaintiff  on  cross-examina- 
tion, if  he  would  not  acc.o])t  the  amount  of  his  demand  in  settlement 
of  his  claim  if  he  could  get  it.         Pennsylvania  Co.  v.  Hnnsley,  S7. 

18.  Cross-Examination  of  Witness. — Where,  in  tlie  trial  of  an 
action  against  a  railroad  company  for  damages  on  account  of  fire 
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escaping  from  defendant's  right  of  way,  the  plaintiff  stated  on  cross- 
examination  that  he  had  another  suit  pending  with  his  brother 
against  defendant  for  the  same  fire,  it  was  proper  to  ask  him  the 
amount  of  his  claim  in  that  case.  lb. 

19.  Cross-Examination  of  Witness, — Where  a  witness  admitted 
on  cross-examination  that  he  wanted  plaintiff  to  recover,  no  error 
was  committed  in  excluding  questions  asked  him  as  to  whether  he 
wanted  other  parties,  in  similar  actions  agi^nst  defendant,  to  re- 
cover, lb. 

20.  Medical  Services.  —  Action  by  Husband  for  Personal  In- 
jury of  Wife. — In  the  trial  of  an  action  for  damages  on  account  of 
personal  injuries  to  plaintiff's  wife,  the  court  erred  in  admitting  the 
testimony  of  a  physician  as  to  the  amount  of  his  bill  for  treating  her 
for  such  injury,  without  showing  the  reasonable  value  of  such 
services.  City  of  Bedford  v.  Woody,  401. 

SI.  Opinion  Evidence. — A  witness,  who  was  shown  to  be  a  farmer 
residing  in  the  same  county  in  which  plaintiff's  land  idleged  to  have 
been  damaged  by  fire  was  situated,  had  passed  and  repassed  the 
land  for  about  five  years,  and  had  been  over  the  land  after  the  fire, 
was  competent  to  testify  as  to  the  value  of  the  land  before  and  after 
the  fire.  Pennsylvania  Co.  v.  Hunsley,  37. 

22.  Depositions.  —  Opinion  Evidence.  —  Where,  in  the  trial  of 
an  action  against  a  railroad  company  for  damages  to  plaintiff 's  land 
caused  by  fire  escaping  from  defendant's  right  of  way,  the  plaintiff 
offered  in  evidence  certain  depositions  in  which  the  deponents  stated 
that  they  owned  muck  land,  similar  to  plaintiff's,  that  they  had 
fires  on  such  land,  and  that  fires  were  a  benefit,  and  not  a  detriment, 
the  action  of  the  court  in  refusing  to  admit  the  depositions  in  evi- 
dence, on  the  ground  that  it  was  not  shown  that  deponents  had  seen 
plaintiff's  land,  was  error.  lb. 

28.  BebuttcU. — No  error  was  committed  in  permitting  articles  of 
association,  duly  signed  and  acknowledgea,  but  not  recorded  in 
the  county,  as  recjuired  by  law,  to  be  admitted  in  evidence  ^or  the 
purpose  of  rebutting  the  charge  of  bad  faith  in  failing  to  incorpo- 
rate the  company.  Warren  v.  Syfers,  167. 

24.  Agreed  Statement  of  Facts. — Appeal  and  Error. — A  statement  of 
the  evidence  agreed  upon  by  the  parties  will  not  be  treated  on 
appeal  as  a  statement  of  facts  in  a  special  finding,  but  will  be  re- 
garded as  the  evidence  introduced  upon  the  trial. 

West,  Tr. ,  v.  Qraff,  410. 

25.  Objections  Not  Raised  in  Trial  Court. — Objections  to  evidence 
not  raised  in  the  trial  court  will  not  be  considered  on  appeal. 

Phenix  Ins.  Co.  v.  Jacobs,  509, 

26.  Exception. — An  objection  to  the  admission  of  evidence  on  the 
ground  that  it  was  immaterial  and  irrelevant  is  not  sufficient  to 
raise  any  question  as  to  its  competency  or  admissibility. 

Western  Assurance  Co.  v.  McAlpin,  S20. 

EZECT7TOB8   AND  ADMINISTKATOBS— See  Decedents'  Es- 
tates. 

1.  Liability  of  Estate  for  Acts  of  Executor  Prior  to  His  Qualifica' 
tion. — Attorney's  Fees. — An  attorney  at.  law  who  renders  services  to 
one  named  in  a  will  as  executor  prior  to  his  qualification  as  such,  by 
the  giving  of  legal  advice  in  reference  to  certain  of  his  rights  and 
duties  iu  connection  with  the  trust,  and  in  assisting  in  procuring 
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the  bond  required  of  such  executor,  is  entitled  to  collect  his  fees 
for  such  services  as  other  claims  against  the  estate  would  be  col- 
lected. Baker  v.  Cauthom,  611. 

2.  Decedents'  Estates. — Final  Report. — Collateral  Attack.— The  ap- 
proval by  the  court  of  the  final  report  of  the  administrator,  and  his 
discharge,  duly  entered  of  record  in  the  proper  order-book,  has 

.  the  force  and  effect  of  a  final  judgment,  and  cannot  be  collaterally 
attacked  unless  the  adjudication  was  without  notice. 

State  ex  rel.  v.  Burkam,  t71. 

8.  Otuirdian  and  Ward. — Administrator  as  Guardian. — A  guard- 
ian who  is  the  administrator  of  an  estate  cannot  represent  the 
interest  of  his  ward  in  such  estate,  and  a  jud^ent  approving  the 
final  report  of  an  administrator  who  as  guardian  receipted  for  his 
ward*s  interest  in  the  estate,  without  notice,  or  the  appointment  of 
a  guardian  ad  litem,  is  void  as  to  such  ward.  Ih. 

FRAUD— See  Statute  of  Frauds. 

A  statement  made  by  vendor  to  vendee  as  to  balance  due  on  a 
building  and  loan  mortgage  was  not  an  opinion,  but  a  statement 
of  fact  on  which  vendee  had  a  right  to  rely.  See  Vendor  and 
Purchaser,  1 ;  Loucks  v.  Taylor ,  £45, 

Where  a  vendee  could  not  read,  was  inexperienced  in  business,  but 
had  confidence  in  vendor,  the  failure  of  vendor  to  read  a  certain 
clause  in  the  deed  of  conveyance  whereby  plaintiff  assumed 
certain  mortgages  was  a  fraud  on  vendee.  See  Vendor  and 
Purchaser,  2;  lb. 

1.  Preferring  Creditors. — ^The  preference  of  particular  creditors 
by  paying  or  securing  their  claims  in  full  or  in  unequal  ratio,  is  not 
in  itself  fraudulent  or  void,  but  is  permissible,  when  not  made  in  a 
general  assignment  under  the  statute.  West,  Tr.,  v.  Graff,  410. 

2.  Evidence. — Presumption  of  Good  Faith. — In  an  action  to  re- 
cover personal  property  alleged  to  have  been  procured  by  the  de- 
fendant through  fraud,  where  the  facts  relied  on  to  show  fraud  are 
consistent  with  either  good  or  bad  faith,  the  presumption  of  good 
faith  will  prevail.  Boehm  v.  Seed,  547. 

8.  Sales.— The  fact  that  the  purchaser  of  goods  was  insolvent  when 
the  goods  were  sold  and  delivered,  and  knew  of  his  inability  to  pay 
all  of  his  debts,  and  that  he  mortgaged  the  goods  purchased,  and 
others,  constituting  his  stock  of  merchandise  on  hand,  to  a  trustee 
to  pay  certain  bojia  fide  debts,  giving  greater  preference  to  some 
creditors  than  others,  will  not  alone  warrant  a  conclusion  that  the 
purchase  was  fraudiilent.  West,  2V.,  v.  Graff,  410. 

OAS—See  Natural  Gas. 

aABNISHMENT— 

Relecue  of  One  Garnishee  Defendant. — A  release  of  one  g^amishee. 
by  attachment  plaintiffs,  while  retaining  all  their  rights  against 
other  garnishees,  will  not  affect  the  other  garnishees,  indebted  to 
the  attachment  defendant,  and  not  to  the  garnishee  released. 

Phenix  Ins.  Co.  v.  Jacobs,  509. 

QTXA&ANTY — A  salesman's  bond  to  his  employer  is  a  contract  of 

suretyship  and  not  a  collateral  guaranty.    See  Principal  and 

Surety,  1 ;  Durand  <fc  Kasper  Co.  v.  Pockioell,  11. 
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Wbere  a  lumber  company  signs  a  bond  with  a  contractor  to  secure 
the  performance  of  a  contract  in  the  construction  of  a  building, 
the  lumber  company  is  not  a  collateral  guarantor.  See  PRmciPAL 
AND  Surety,  4;  Wittmer  Lumber  Co.  v.  Rice,  686. 

1.  Bills  and  Notes. — Complaint. — In  an  action  on  a  written  under- 
taking guaranteeing  the  payment  of  a  note,  an  allegation  that  ''de- 
fendants have  failed  and  refused  to  keep  and  comply  with  their 
part  of  said  contract  and  to  pay  to  said  plaintiff  said  sum  of  $1,000, 
and  that  said  sum  is  now  aue,  it  being  due  on  said  note,  and  re- 
maining wholly  unnaid,"  is  a  sufficient  averment  that  the  note 
guaranteed  is  unpaid  to  the  amount  of  |1,000. 

Hemley  v.  Brannum,  388. 

2.  Bills  and  Notes. — Complaint. — A  complaint  on  a  contract  in  the 
words  "we,  the  undersign^,  *  *  ao  hereby  guarantee  that  a 
certain  note,  made  and  executed  by  P,  for  the  sum  of  $1,000,  pay- 
able to  the  order  of  H,  on  the  14th  day  of  February,  1894,  will  be 
paid,"  is  sufficient  without  averring  diligence  to  enforce  collection 
from  the  maker.  lb. 

Oir ABDIAN  AND  WABD— A  guardian  who  is  the  administrator 
of  an  estate  cannot  represent  his  ward  in  such  estate.  See  Ex- 
ecutors AND  Administrators,  8;  State,  exrel.  v.  Burkam,  271. 

BLABMIiESS  EBBOR— See  Appeal  and  Error;  Praotiob. 

.The  overruling  of  a  demurrer  to  a  pleading  is  not  material  where 

the  facts  necessary  to  a  recovery  are  found  in  the  special  finding 

of  facts.  See  Practicb,  1 ;  Lewis  v.  Albertson,  147. 

It  is  harmless  to  overrule  a  demurrer  to  a  bad  reply,  where  the 

answer  to  which  it  was  addressed  was  also  bad.    See  Pleadino, 

23;  Beckett  v.  Little,  Adm.,  65. 

Admission    of  Evidence. — Intention    of  Party  in   Delivery    of  a 
Letter, — Error  in  permitting  a  party  to  testify  as  to  what  his  in- 
tention was  in  dehvering  a  letter  is  harmless,  where  the  testimony 
did  not  tend  to  change  the  plain  meaning  of  the  words  used  in 
the  letter.  Coibom  v.  Fry,  486. 

HUSBAND  AND  WIFE— 

1.  Separation  and  Separate  Maintenance. — Contracts. — ^A  eontract 
entered  into  by  husbfuid  and  wife,  who  were  living  apart  by  mutual 
consent,  providing  a  specific  sum,  payable  monthly,  for  the  sup- 
port of  the  wife,  is  without  consideration,  and  cannot  be  enforced. 

Scherer  v.  Scherer,  384. 

2.  Action  for  Support. — Excessive  Judgments. — A  judgment  for 
$200  in  an  action  by  a  wife  against  her  husband  for  the  support  of 
herself  and  child  will  not  be  .held  to  be  excessive  where  the  evidence 
showed  that  the  husband  was  steadily  employed  at  $40  a  month,  and 
had  in  cash  and  at  interest  $1,100.  Brackett  v.  Brackett,  630. 

8.  Lease. — Presumption. — Where  a  wife  joins  with  her  husband  in 
a  lease,  it  will  be  presumed,  in  the  absence  of  a  special  agreement 
to  the  contrary,  that  the  inducement  for  the  release  of  her  in- 
choate interestt  as  to  the  grantee,  was  the  consideration  paid  to  her 
husband.  Murray  v.  Caxier,  600. 

INDICTMENT — Against  county  commissioners  for  allowing  illegal 
claim,  see  Couhty  Commissioners,  1,  2;  State  v.  Truehlood,  31; 
State  V.  Robertson,  4^4. 
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INSTBUOTIONS^ As  to  amount  of  attorney's  fees  recoverable  in  ac- 
tion on  promissory  note,  see  Evidence,  2;  Warren  v.  Syfers,  167. 

As  to  character  of  relatriz  in  bastardy  proceeding,  see  Bastards; 
Rinehart  v.  State,  ex  rel.,  419, 

When  not  properly  in  the  record,  see  Appeal  and  Erbor,  10,  11, 
12,  14;  Hall  v.  State,  ex  rel,  6£1;  Week  v.  Widgeon,  405, 

1.  Modiflcation. — Practice. — Requested  instructions  may  be  modi- 
fied by  the  court,  and  made  applicable  to  the  evidence. 

Citizens,  etc.,  E,  Co.  v.  Hoffbauer,  6I4. 

2.  Modification, — Practioe.^Street  Railroads, — In  an  action  against 
a  street  railway  company  for  injury  to  a  passenger  while 
standing  on  the  rtmning-board  of  the  car,  an  instruction  requested 

'  by  the  defendant  to  the  effect  that  if  the  passenger  did  certain  things 
he  was  guilty  of  contributory  negligence  and  could  not  recover  was 

Eroperly  modified  so  as  to  define  the  general  use  of  the  running- 
card,  where  there  was  evidence  showing  the  general  use  of  the 
running-board  by  passengers.  lb. 

8.  Must  Be  Considered  as  a  Wholc-^An  instruction  will  not  be  con- 
sidered in  detached  portions. 

Indianapolis  Ckis  Co,  v.  Shu^uick,  87. 

4.  Harmless  Error. — A  judgment  will  not  be  reversed  because  one 
or  more  instructions  given,  when  standing  alone,  were  erroneous. 
where,  construing  all  the  instructions  together,  it  ift  apparent  that 
the  jury  was  not  misled,  and  it  affirmatively  appears  that  the 
verdict  was  right  upon  the  evidence. 

Archibald  v.  Harvey,  SO;  Miller  v.  Stevens,  365. 

5.  Refusal  to  Gtve.— No  error  was  committed  in  refusing  an  instruc- 
tion when  the  substance  of  it  had  been  given  in  another  instruc- 
ticm.  Rinehart  v.  State,  ex  rel.,  419. 

0.  Evidence. — An  objection  to  an  instruction  as  not  being  applicable 
to  the  evidence  is  not  available  where  there  was  some  evidence  on 
the  question  to  which  it  was  directed.      State,  ex  rel..  v.  Carey,  S7S, 

7.  Evidence. — An  instruction  in  the  trial  of  an  action  against  a 
street  railway  company  which  assumed  that  the  car  was  running 
backward  at  the  time  of  plaintiff's  injury  was  properly  refused  where 
the  undisputed  evidence  showed  that  the  car  was  running  forward 
at  the  time  of  the  injury.      Citizens,  etc.,  R,  Co.  v.  Hoffoauer,  6I4. 

8.  Abstract  Propositions  of  Law. — Remedy. — Available  error  cannot 
be  predicated  upon  the  action  of  the  court  in  giving  an  instruction 
which  was  correct  as  an  abstract  proi>osition  of  law.  The  remedy 
in  such  cases  is  to  request  further  instructions  upon  the  proposi- 
tion. Pope  V,  Branch,  etc..  Bank,  210. 

9.  Misstatement  of  Pleadings. — Harmless  Error. — Replevin,  —  A 
statement  in  an  instruction  in  an  action  in  replevin,  that  plain- 
tiff avers  that  defendant  obtained  possession  of  the  property  unlaw- 
fully, when  no  such  allegation  was  made,  is  harmless,  where  other 
instructions  informed  the  jury  that  it  was  only  necessary  for 
plaintiff  to  prove  ownership  and  right  of  possession  in  the  property 
at  the  time  the  action  was  commenced.      Archibald  v.  Harvey,  SO. 

10.  Invading  Province  of  Jury.  — An  instruction  in  the  trial  of  an 
action  for  personal  injuries  that  if  the  jury  found  for  plaintiff  they 
might  take  into  consideration  the  nature  of  his  injuries,  any  physical 
or  mental  pain  which  he  has  suffered,  as  shown  by  the  evidence, 
also  any  expense  incurred  for  medical  attendance,  and  any  loss  of 
time,  loss  of  wages  or  employment,  and  give  him  such  damages  as 
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will  compensate  him  for  the  injuries  he  has  sustained,  not  exceed- 
ing the  amount  named  in  the  complaint,  is  not  objectionable  as  as- 
suming the  truth  of  facts  in  issue. 

.  Citizens,  etc,  R.  Co.  v.  Hoffbauer,  6I4. 

11.  Invasion  of  Province  of  Jury, — Preponderance  of  Evidence, — 
Intelligence  of  Witness, — An  instruction  that  **The  preponderance 
of  evidence  in  this  case  does  not  depend  alone  on  the  number 
of  witnesses  who  testified  for  or  against  the  existence  of  any  par- 
ticular fact  or  state  of  facts.  In.  determining  upon  which  tide 
lies  the  preponderance  of  evidence,  you  should  take  into  considera- 
tion the  intelligence  and  candor  of  the  several  witnesses,"  etc.,  is  an 
invasion  of  the  province  of  the  jury. 

Pennsylvania  Co,  v.  Hunsley,  S7. 

12.  Invading  Province  of  Jury,Street  Railroads.-^An  instruc- 
tion in  an  action  against  a  street  railway  company  for  personal  in- 
jury to  a  passenger  while  on  the  running-board  of  the  car,  that  if 
defendant  was  rimning  the  car  in  question  so  that  the  running-board 
was  on  the  side  next  to  the  trolley  poles^  and  that  defendant  was 
running  the  car  without  giving  any  warning  to  passengers  of  dan- 
ger from  the  trolley  poles,  that  such  acts  would  constitute  negli- 
gence»  was  erroneous,  and  an  invasion  of  the  province  of  the  jury. 

Citizens,  etc.,  E.  Co.  v.  Hoffhauer,  €14. 

18.  Railroads. — Fires  Escaping  from  Right  of  Way.^Measure  of 
Damages. — An  instruction  in  the  trial  of  an  action  against  a  railroad 
company  for  damages  caused  by  fire  escaping  from  its  right  of 
way,  that  ''in  determining  the  amount  of  damages,  if  any,  sus- 
tained by  the  plaintifi',  yon  should  be  guided  by  the  evidence  in- 
troduced, and  may  take  into  consideration  the  opinions  of  the  many 
witnesses  as  to  the  value  of  the  land,"  is  not  erroneous  when  con- 
sidered in  connection  with  another  instruction  previously  given 
informing  the  jury  that  the  measure  of  the  damages  was  the  diminu- 
tion of  the  market  value  of  the  land  occasioned  by  the  fire. 

Pennsylvania  Co.  v.  Hunsley,  37. 

14.  Bastardy  Prosecution.— Credibility  of  Relatrix  cw  a  Witness. 

Ko  error  was  committed  in  instructing  the  jury  in  a  bastardy 

prosecution  that  in  determining  the  credibility  of  the  prosecuting 
witness  the  jury  might  take  into  consideration  her  interest  in  the 
result  of  the  suit,  but  the  fact  that  she  was  the  prosecuting  witness 
would  not  permit  them  to  give  her  evidence  any  less  or  greater 
weight  than  if  they  were  considering  her  evidence  in  a  case  of 
another  kind  in  which  she  might  be  interested. 

State,  ex  rel.,  v.  Carey,  S78, 

15.  Bills  and  Notes.— Where  the  words  "given  for  a  patent 
right"  were  omitted  from  a  promissory  note,  the  action  of  the  court 
in  misquoting  the  statute  as  to  whose  duty  it  was  to  insert  such 
words  in  a  note  given  for  a  patent  right  in  an  instruction  in  the  trial 
of  an  action  on  the  note  by  a  purchaser  thereof  was  harmless  error, 
since  the  motives  of  the  seller  or  maker  of  commercial  paper  have 
no  place  in  determining  the  rights  of  the  buyer. 

Pape  V.  Hartvng,  333, 

16. — Pleading — Partnership,— Where  in  an  action  on  a  promissory 
note  by  the  administrator  of  a  deceased  partner  against  a  surviv- 
ing partner  defendant  pleaded  as  a  set-on  certain  sums  of  money 
paid  by  him  individually  in  settlement  of  the  partnership 
accounts  without  raising  the  question  of  the  solvency  of  the  part- 
nership, no  error  was  committed  in  instructing  the  jury  that  they 
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had  nothing  to  do  with  the  question  of  the  solvency  of  the  partner- 
ship, or  as  to  whether  the  defendant  would  have  to  pay  the  part- 
nership claims  from  his  individual  funds  on  final  settlement  of  the 
partnership  accounts.  Beckett  v.  Little^  Adm.,  65. 

INSUBAKCE—See  Aogidbnt  Insubanob. 
As  to  sufficiency  of  process  in  action  against  an  insurance  company, 

see  Process;  Fort  Wayne  Ins,  Co.  v.  Irwin,  6S, 
Sufficiency  of  complaint  in  action  on  fire  policy,  see  Pleading,  5 ;  Ih. 

1.  Principal  and  Agent. — Premium. — An  agent  authorized  to 
accept  risks  and  collect  premiums,  having  the  power  to  make  a 
valid  contract  to  insure,  may  waive  the  payment  of  premium  in 
cash.  Western  Assurance  Co,  v.  McAlpint  220, 

2.  Complaint. — Payment  of  Premium. — In  an  action  on  an  oral 
contract  of  insurance  it  is  not  necessary  to  allege  and  prove  pay- 
ment of  the  premium.  lo. 

8.  Crediting  Premium  on  Agent's  Account, — ^Where  an  insurance 
agent  entered  into  a  contract  to  insure  plaintiff's  property,  crediting 
the  premium  on  an  account  which  the  agent  owed  to  plaintiff,  the 
contract  is  binding  on  the  company.  Ih, 

4«  Premium. —  Payment. — Evidence, — Where  parties  contract  for 
insurance  with  reference  to  former  dealings  in  which  a  credit  was 
given  for  premiums,  such  dealings  may  be  looked  to  in  determining 
whether  a  cash  payment  or  a  credit  was  intended.  lb, 

6.  Proof  of  Loss. — Action, — Where  a  fire  insurance  policy 
requires  that  proof  of  loss  shall  be  made  bv  the  insured  within  a 
given  time,  and  the  insured  makes  the  proof  of  loss  required,  and 
no  objection  is  made  thereto  within  the  time  stipulated,  and  the 
loss  is  not  paid,  so  far  as  ascertaining  the  amount  of  loss  is  con- 
cerned, a  right  of  action  accrues  on  the  policy. 

Fort  Wayne  Ins.  Co,  v.  Irwin,  53. 

6.  Proofs  of  Loss. — Waiver, — Where  an  insurance  company  is  dis- 
satisfied with  the  proofs  of  loss  furnished,  it  should  make  the  fact 
known  to  the  insured  without  unnecessary  delay,  and  specify  its 
objections  so  that  they  may  be  corrected ;  and  a  failure  in  this  re- 
spect amoimts  to  a  waiver  of  further  proofs.  lb, 

7.  Proofs  of  Loss. — Waiver. — ^Where  an  insurance  company,  after 
a  loss,  refused  to  issue  a  policy  upon  an  oral  agreement  entered  into 
by  its  agent  to  insure  the  property,  it  in  effect  denied  any  liability, 
and  proofs  of  loss  were  not  required  as  conditions  precedent  to 
bringing  suit.  Western  Assurance  Co.  v.  McAlpin,  220, 

8.  Instrtuitions. — Waiver, — ^Where  in  an  action  on  a  fire  insurance 
policy  the  issue  of  waiver  was  not  presented  by  the  pleadings,  it 
was  error  for  the  court  to  instruct  the  jury  that  plaintiff  must 
either  show  a  performance  of  the  conditions  of  the  contract  on  his 
part  to  be  performed,  or  show  that  defendant  had  waived  the  per- 
formance of  such  conditions.         Fort  Wayne  Ins.  Co.  v.  Irrvin,  53, 

9.  Proof  of  Loss. — Waiver. — Where  specific  objections  are  made  by 
an  insurance  company  to  proofs  of  loss  furnished  it  by  insured,  any 
other  objections,  which,  if  made,  could  have  been  readily  met,  are 
waived.  lb, 

10.  Suit  on  Oral  Contract. — Damages. — A  court  of  equity  will  en- 
force an  oral  contract  for  a  policy  of  fire  insurance,  and  having  ju- 
risdiction for  specific  enforcement,  adjudge  the  damages  the  same 
as  if  the  policy  nad  been  issued  and  suit  brought  thereon. 

Western  Assurance  Co,  v.  McAlpin,  220. 
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11.  Suit  upon  Oral  Contract — Pleading, ^In  a  suit  against  an  insur- 
anc3  company  for  a  fire  loss,  upon  an  oral  contract  to  insure  the 
property,  the  policy  agreed  to  be  issued  is  not  the  foundation  of  the 
action  in  the  sense  that  it  must  be  filed  with  the  complaint.  lb. 

12.  Complaint. — Oumership  of  Property. — A  complaint  in  an 
action  on  a  fire  insurance  policy  must  allege  that  plaintiff  was 
the  owner  of  the  property  at  the  time  it  was  destroyed. 

Farmers  Ins.  Co.  v.  Burris,  507. 

18.  Complaint. —  Ownership  of  Property. — A  complaint  in  an 
action  on  a  fire  insurance  policy  alleging  that  plaintiff  was  the 
owner  of  the  property  at  the  date  of  the  policy,  that  the  dwelling- 
house  and  contents,  except  certain  enumerated  articles,  were  en- 
tirely destroyed,  and  that  ''plaintiff  suffered  a  total  loss,  all  to  his 
damage,  in  the  sum  of  $500,  does  not  sufficiently  aver  that  plaintiff 
was  the  owner  of  the  property  at  the  time  it  was  destroyed.       lb, 

14.  Assignment  of  Void  Fire  Policy. — Rights  of  Assignee, — The 
rule  of  law  that  the  assignment  of  a  fire  policy  by  consent  of  the 
insurer  makes  a  new  contract,  and  that  defenses  available  against 
the  assignor  cannot  be  pleaded  against  the  assignee  is  not  applicable 
to  a  policy  void  in  its  inception.        Franklin  Ins.  Co.  v.  Wolff,  649. 

15.  Rights  of  Mortgagee  to  Whom  Insurance  is  Payable. — A 
mortgagee  to  whom  a  loss  is  payable  as  his  interest  may  appear  is 
not  an  assignee  pf  the  policy  in  the  sense  that  a  new  contract  of  ip> 
demnity  is  created  with  the  insurer.  Such  mortgagee  is  therefore 
bound  by  a  clause  in  the  policy  prohibiting  other  insurance  of  the 
property  by  the  insured.  lb. 

16.  Action  by  Mortgagee  on  Fire  Policy. — Pleading. — A  mort- 
gagee to  whom  a  fire  policy  is  payable  may,  where  the  mortgage 
debt  exceeds  the  amount  of  the  policy,  prosecute  an  action  on 
the  policy  in  his  own  name,  if  the  insured  is  made  a  party  de- 
fendant, lb. 

17.  Beneficial  Associations. — Collection  of  Assessments. — An  assess- 
ment insurance  company  cannot  collect  an  assessment  from  one 
who  has  accepted  a  policy  and  ceased  paying  thereon,  since  the 
contract  is  unilateral,  and  the  only  penalty  which  follows  a  refusal 
to  pay  is  the  loss  of  the  policy-holder's  rights  thereunder. 

Clark,  Rec.,  v.  Schrom£yer,  665, 

18.  Warranties. —  Breach. —  Pleading. —  Waiver.  — Defendant  filed 
answer  seeking  to  avoid  the  payment  of  an  insurance  policy 
because  of  certain  false  representations  made  by  the  assured 
as  to  the  condition  of  his  health,  and  the  breach  of  a  promise  con- 
tained in  the  application  to  abstain  from  the  excessive  use  of 
intoxicating  liquors.  Plaintiff  replied  that  defendant  issued  the 
policy  and  accepted  premiums  thereon  with  full  knowledge  that  the 
answers  in  question  were  false.  Held,  that  the  reply  was  demur- 
rable, since  it  should  have  averred  that  defendant  haa  notice  of  the 
violation  of  the  agreement  not  to  use  intoxicating  liquors  to  excess, 
and,  with  such  notice,  accepted  payment  of  premiums. 

Northwestern,  etc.,  Assn.  v.  Bodurtha,  Odn,,  ISl. 

19.  Forfeiture. — Waiver  by  -^g^enf.— Where  the  agent  of  an  in- 
surance company,  authorized  to  solicit  applications  and  collect 
premiums,  continued  to  collect  premiums  from  assured  with  knowl- 
edge of  the  fact  that  he  was  usin^  intoxicating  liquors  to  excess,  in 
violation  of  the  policy,  such  action  amounted  to  a  waiver  of  the 
right  to  declare  a  forfeiture,  although  such  knowledge  was  not  com- 
municated to  the  company.  lb. 
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20.  Forfeiture.— Pleading. — An  answer  seeking  to  avoid  the  pay- 
ment of  a  policy  of  insurance  because  of  false  statements  made  by 
assured  in  his  application  in  regard  to  his  health,  need  not  show 
that  the  comoany  was  imposed  upon  by  the  false  statements,  or  that 
it  believed  the  statements  were  true,  where  the  policy  which  was 
made  part  of  the  answer  stated  that  it  was  issued  in  consideration 
of  the  representationfl,  agreements  and  warranties  made  in  the  ap- 
plication, lb. 

m 

21.  Policy. — Warranty. —  Uae  of  Intoxicating  Liquor  to  Excess. — 
An  application  for  insurance  containing  questions  and  answers,  the 
medical  examiner's  report  and  an  agreement  reciting  that  * '  the  pre- 
ceding statements  and  answers,  and  the  application  and  this  agree- 
ment are  made  part  of  the  policy  "  form  part  of  the  insurance  con- 
tract, and  an  agreement  therein  that  the  insured  would  abstain  from 
the  excessive  use  of  intoxicating  liquor,  was  a  promissory  warranty, 
and  not  the  statement  of  an  expectation.  Jto. 

22.  Warranty. -^ForfeitureB.  -  Uee  of  Intoocicating  lAqyuor  to  Excess. 
— The  fact  that  an  insurance  company  knew  that  assured  was  in 
the  habit  of  drinking  intoxicating  liquor  to  excess  prior  to  the 
issuance  of  the  policy  will  not  prevent  the  company  from  avoiding 

•  payment  on  account  of  a  breach  of  a  promissory  warranty  not  to 
drink  intoxicating  liquor  to  excess.  Ih. 

INTEBBOOhATO&IBS  TO  JUB7— See  Vbbdiot. 

1.  Practice. — Each  interrogator^r  propounded  to  the  jury  must 
present  a  single  material  fact  involved  in  the  issue. 

'   Pope  V.  Branchy  etc.f  Bank,  £10. 

2.  BaUroads. — Damages. — Fires  Escaping  from  Right  of  Way.— In 
an  action  against  a  railroad  company  for  damages  caused  by  fire 
escaping  from  its  right  of  way,  the  condition  of  the  right  of  way  was 
a  material  fact  in  the  case,  and  an  interrogatory  to  the  jury,  asking 
if  there  waff  not  a  short  growth  of  grass  at  a  certain  place  on  the 
right  of  way  which  was  not  burned  over  by  the  fire,  should  have 
been  submitted.  Pennsylvania  Co.  v.  Hunsley,  37, 

INTOXIOATIVa  LiaUOBS- 

Saloon.— Occupants  During  Unlawful  Hours. — Former  Acquittal.— 
A  saloon-keeper  who  permits  two  or  more  persons  to  enter  his 
saloon  during  prohibited  hours  cannot  be  prosecuted  for  a  separate 
offense  as  to  each  of  such  persons  under  $5828o  Homer  1897  making 
it  unlawful  for  the  proprietor  of  such  place  to  permit  "  any  person 
or  persons  other  than  nimself  and  family  to  go  into  such  room  " 
during  prohibited  hours.  State  v.  Bosenbaum,  £36. 

JUDGES— Waiver  of  objection  to  appointment  of  special  judge,  see 

Ck^TTRTS,  8,  4;  Lewis  v.  Alhertson,  147. 

Special  Judge. —  Appointment. —  When  Need  Not  Be  in  Writ- 
ing.— ^When  the  person  called  to  try  the  cause  on  change  of  venue 
is  a  duly  qualified  and  elected  judge  of  another  circuit,  a  written 
appointment  is  not  necessary.  16. 

JUDOMBNTS — As  to  pleadings  in  action  for  review,  see  Pleading, 
21;  Springfield,  etc.,  Co.  v.  Michener,  130. 
Sufficiency  of  complaint  in  action  to  enforce  a  judgment,  see 
Pleading,  6,8;  City  of  Hammond  v.  Evans ^  SOI. 
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Where  a  oomplaint  in  two  paragraphs  alleges  two  causes  of  action, 
the  fact  that  the  court  had  jurisdiction  of  one  of  them  will  not 
support  a  judgment  upon  both,  where  it  had  no  jurisdiction  of 
the  other.    See  Pleading,  7;  Chicago,  etc,  R,  Co.  v.  Spencer,  605. 

1.  Review.— In  an  action  to  review  a  judgment  on  account  of  new 
matter  discovered  after  the  rendition  thereof,  it  appeared  by  the 
special  findings  that  |>laintiff,  as  agent  for  defendant,  sold  a 
threshing  machine,  and  indorsed  the  notes  taken  in  payment  there- 
for, it  being  understood  by  the  parties  at  the  time  that  plaintiff  was 
to  guarantee  the  payment  of  all  notes  where  the  makers  had  no 
defense  to  the  same.  Defendant  brought  suit  on  the  notes,  and 
plaintiff,  having  no  notice  or  knowledge  that  the  makers  had  any 
defense  thereto,  suffered  himself  to  be  defaulted,  and  the  makers 
were  released  b^  the  sub»e<}uent  judgment  of  the  court  in  the 
same  action.  Held,  thi|t  plamtiff  was  entitled  to  have  the  judg- 
ment against  him  reviewed.     Springfield,  etc.,  Co.  v.  Michener,  LfO. 

2.  Motion  to  Correct. — Review  on  Appeal. — The  action  of.  the  trial 
court  in  overruling  a  motion  to  strike  out  part  of  a  jtHgn^ent  is 
not  reviewable  on  appeal.  .  Morrow  v.  Oeeting,  49^. 

8.  Correction. — Pleading. — Motion. — A  motion  directing  the  court's 
attention  to  the  specific  record  in  which  a  judgment  was  renddred,' 
to  the  parts  sought  to  be  stricken  out,  and  assigning  reasons  there- 
for, is  sufficient  to  correct  a  judgment  rendered  by  such  court  at  a 
previous  term.  Ih, 

4.  Execution  —  Stay.  —  Oa'mishment.  —  Collusion.  —  Where  d ef end- 
ant,  for  the  purpose  of  delaying  the  collection  of  a  note  su^d  upon. 
caused  an  action  in  attachment  and  garnishment  to  be  instituted 
against  the  payee  of  the  note  in  which  defendant  was  joined  as  a 
garnishee,  he  is  not  entitled  to  a  stay  of  execution,  without  bull, 
on  the  jud^rment  to  the  extent  of  the  amount  claimed  in  the  ^  ir- 
nishee  proceeding.  Nevian  v.  Poschinger,  G'.h'.. 

5.  Appeal. — The  holder  of  a  judgment  may  bring  suit  for  its  en- 
forcement pending  an  appeal.         City  of  Hammond  v.  Evans,  5ul. 

JUDICIAL  NOTICE— 

Incorporation  of  Cities. — Courts  take  judicial  notice  of  the  incorpo- 
ration of  cities  in  this  State.  City  of  Bedford  v.  Woody,  ii,U. 

JXJSISBICTION — As  to  how  objection  that  action  was  brought  in 
wrong  county  is  raised,  see  Pleading,  18;  Fort  Wayne  Ins.  Co. 
V.  Irwin,  53. 

JUSTICES  OF  THE  PEACE— 

Appeal  Bond. — Dismissal  of  Appeal. — Action  on  Bond. — Where  an 
appeal  taken  from  a  justice  of  the  peace  to  the  circuit  court  was 
dismissed  by  the  appellant,  the  sureties  on  the  appeal  bond  are  lia- 
ble in  an  action  thereon,  although  the  complaint  shows  afiirmatively 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the  subject- 
matter  of  th3  original  action.  Bemhamer  v.  Iloffnuiii,  J^. 

LANDLOBD  AND  TENANT— Where  an  employe  has  the  use  and 
occupancy  of  a  farmhouse  and  garden  of  his  employer  as. part 
remuneration  for  his  services  on  the  farm,  his  possession  is  that 
of  his  employer.  See  Master  and  Servant,  8;  Fulton  v.  Heffel- 
finger,  104. 
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IiANDLO&D  AND  TENANT— Contmued. 

1.  Bents.— Descent. — Rents  ooming  due  after  the  landlord's  death 
go  to  the  heir  as  an  incident  of  the  reversion. 

Murray  ▼.  Cozier,  600. 

2.  Leckse. — Rents  Accruing  After  Lessor's  Death. — A  provision  in 
a  lease  by  a  husband,  that  rents  accruing  after  his  death  shall  be 
paid  to  his  widow,  is  invalid,  as  an  attempted  testamentary  devise. 

lb. 

8.  Lease. — Rights  of  Widow  ast  to  Rents  Accruing  After  Hus- 
band's Death. — A  widow,  as  the  survivor  of  hor  husband,  cannot 
maintain  an  action  on  a  lease  for  rents  accruing  after  her  husband's 
death,  although  she  may  have  joined  with  her  husband  in  the  exe- 
cution of  the  lease.  lb. 

LAW  OF  CASE— 

Subsequent  Appeal.-  Where  it  is  held  on  appeal  that  a  party  cannot 
recover  on  the  facts  disclosed,  such  decision  is  binding  on  a  subse- 
quent appeal  if  the  facts  remain  the  same;  but  if  the  facts  are  dif- 
erent,  and  warrant  a  dififerent  conclusion,  the  former  decision  is 
not  conclusive  on  the  subsequent  appeal. 

LIBEL—  ^^^  ^^  B/ttJ^^ton  v.  McAfee^  119. 

1 .  Privileged  Communication  — Notice. — Complaint.  — Evidence. — In 
an.  action  for  libel,  based  upon  a  pmvileged  communication,  the 
burden  is  upon  plaintiff  to  allege  ana  prove  that  the  publication  was 
malicious  and  without  probable  cause.  Henry  v.  Moberly,  305. 

2.  Malice.  —  Evidence.  —  Privileged  Communication.  —  Where  an 
a(^>tion  for  libel  is  based  upon  a  privileged  communication,  proof  of 
the  falsity  of  the  charge  made  in  the  communication  is  not  of  itself 
sufficient  to  show  malice.  lb. 

3.  Privileged  Communication. — Falnty  of  Charge, — To  entitle 
plaintiff  to  recover  in  an  action  for  libel,  based  upon  charges  made 
in  a  privileged  commuuicatiun.  it  must  be  shown  that  the  charges 
were  false,  and  that  defendant  knew  them  to  be  false  at  the  time  he 
made  them.  lb. 

4.  Damages. — Where,  in  an  action  for  libel,  based  upon  a  com- 
munication made  by  a  school  trustee  to  his  associates  protesting 
against  the  employment  of  plaintiff  as  teacher,  it  was  shown  that 
plaintiff  was  employed,  notwithstanding  such  protest,  and  without 
any  financial  loss,  and  that  the  charges  were  not  communicated  to 
any  other  persons,  she  was  not  entitled  to  more  than  nominal 
damages.  lb. 

LIFE  IN8XJRAN0E— See  Insurance. 

MASTER  ANB  SERVANT— See  Nbolioence. 

Action  by  servant  for  labor  performed  under  contract  of  hire,  see 

Contracts,  4,  5;  Fulton  v.  Heffelfinger,  104. 

I.  Negligence. — Complaint.  —A  complaint  alleging  that  plaintiff  was 
employed  by  defendant  to  perform  a  certain  service  which  was 
unattended  by  danger,  and  that  while  so  employed  he  was  or- 
dered by  defendant  to  perform  another  and  different  service,  in 
which  he  was  inexperienced,  which  was  attended  by  great  peril, 
and  that  defendant  carelessly  and  negligently  failed  to  instruct 
him  or  warn  him  of  such  danger,  and  that  such  danger  was  not  ap- 

Sarent  to  an  inexperienced  person,  states  a  cause  of  action,  and 
oes  not  show  that  the  servant  assumed  the  risk  incident  to  the 
employment.  Consolidated  Stone  Co.  v.  Redmon,  319, 
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MA8TBB  AND  8BBVANT— Continued 

2.  Defective  Machinery.--Knoidedge  of  Danger.'-'A  manufacturing 
company  is  not  chargeable  with  acti9nable  negligence  on  account 
of  it9  failure  to  place  g^uards  over  the 'revolving  knives  of  a  wood 
jointing  machine  in  order  to  protect  the  operator,  where  the  danger 
was  open  and  obvious.  Oueddhofer  v.  Emsting,  188, 

3.  Notice  of  Danger.  —  Negligence  cannot  be  based  upon  the 
failure  of  an  employer  to  warn  an  operator  of  a  wood  jointing 
machine  of  the  increased  danger  incident  to  planing  a  small  stick 
of  timber.  lb, 

4.  Defective  Machinery,^Knowledge  of  Danger, -^Complaint.  —In  an 
action  by  a  servant  against  the  master  for  damages  for  personal 
injuries  sustained  on  account  of  defective  machinery,  it  is  not  suffi- 
cient to  allege  freedom  from  fault,  but  he  must  show  that  he  had  no 
knowledge  of  the  danger,  or,  having  knowledge,  he  must  show  an 
excuse  for  continuing  in  the  work  at  which  he  was  injured. 

Daugherty  v.  Midland  Steel  Co.,  78. 

5.  Defective  Machinery. — Knowledge  of  Danger. — Promise  to  Repair. 
— Time  in  which  to  Make  Repairs. — Complaint. — In  an  action  by 
a  servant  for  injuries  sustained  on  account  of  defective  machinery, 
pending  a  promise  of  the  master  to  repair  the  same,  the  complaint 
need  not  allege  that  an  unreasonable  time  had  not  elapsed  for  the 
f  ultilment  of  the  promise.  lb. 

6.  Defective  Machinery. — Knowledge  of  Danger. — Promise  to  Re- 
pair.— The  question  whether  a  servant  continued  to  work  for  an 
unreasonable  time  with  defective  machinery  after  a  promise  by  the 
master  to  make  repairs  must  vary  according  to  the  circumstances  of 
the  case,  and  is  a  question  of  fact  for  the  jury.  lb. 

7.  Defective  Machinery. — Knowledge  of  Danger. — Promise  to  Re- 
pair.— Complaint. — Where  a  complaint  in  an  action  by  a  servant 
for  injuries  sustained  on  account  of  defective  machinery  alleged 
that  the  servant  complained  of  the  defects  and  the  master  promised 
to  remedy  them,  and  that  the  servant,  relying  upon  such  promise, 
continued  in  the  service  and  was  injured  within  six  days  after  the 
promise  was  made,  an  allegation  that  a  sufficient  time  had  elapsed 
for  the  fulfilment  of  the  promise  when  the  injury  occurred  does 
not  vitiate  the  complaint.  lb. 

8.  Possession  of  Farmhouse.  —Where  an  employe  has  the  use  and 
occupancy  of  the  farmhouse  and  garden  of  his  employer  as  part 
remuneration  for  his  services  on  the  farm,  his  possession  is  that 
of  his  employer,  and  not  an  independent  one. 

Fulton  V.  Heffelftnger,  104. 

9.  Personal  Injuries. — Employer* s  Liability  Act.  ^Corporations. — 
Plaintiff,  while  in  the  employ  of  defendant  gas  company,  under 
the  direction  of  the  superintendent,  went  into  a  trench  to  repair 
a  leak  in  the  gas-main.  The  superintendent  approached  with  a 
lighted  lantern  and  the  escaping  gas  ignited,  causing  an  explosion, 
injuring  plaintiff.  Held,  that  the  action  of  the  superintendent  in 
approaching  the  trench  with  a  lighted  lantern  was  the  proximate 
cause  of  the  injury,  and  that  defendant  was  liable  therefor  under 
the  provisions  of  the  employer's  liability  act.  §7083  Burns  1894. 

Indianapolis  Oas  Co.  y.  Shum.acky  87, 

10.  PersoTiol  Injuries. — Employer's  Liability  Act. — Corporations. 
— In  order  that  there  may  be  a  recovery  under  subdivision  two, 
section  one  of  the  employer's  liability  act.  §7083  Burns  1894,  it  must 
appear  that  the  person  whose  negligence  caused  the  injury  was  in 
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MASTER  AND  SEBVA27T— Oontinued. 

the  service  of  the  corporation;  that  the  employe  injured  vas,  at  the 
time  of  the  injury,  bound  to  conform  to  the  orders  of  such  person; 
and  that  the  injured  employe,  himself  without  fault»  was,  when 
injured,  complymg  with  such  orders.  id. 

11.  Employer* s  Liability  Act. — Corporations.- The  second  sub- 
division of  the  employees  liability  act  (§7088  Bums  1894),  making 
a  corporation  liable  for  injuries  to  an  employe  resulting  from  the 
negligence  of  any  person  in  the  service  of  such  corporation  to  whose 
orders  or  directions  the  injured  employe  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  is  not  nullified  by  the 

Erovision  of  subdivision  four  of  the  same  section,  limiting  the  lia- 
ility  of  such  corporation  to  instances  where  the  person  causing 
the  injury  was  performing  the  duty  of  the  corporation  in  that  be- 
half, since  each  subdivision  specifies  different  employes.  lb, 

MECHANICS'  LIENS— 

1.  Foreclos^ire.^Parties. — Section  6299  Homer  1897,  relative  to  the 
foreclosure  of  mechanics'  liens,  does  not  authorize  a  joinder  of 
plaintiffs  whose  claims  and  interests  are  several,  but  since  the  statute 
authorizes  the  consolidation  of  such  actions  by  the  court,  avail- 
able error  cannot  be  predicated  upon  the  action  of  the  court  in 
overruling  a  demurrer  to  a  complaint  in  which  several  mechanics 
and  material  men  joined,  where  the  claims  were  stated  severally, 
and  the  finding  and  judgment  were  several  as  to  each  claimant 

Northwestern,  etc.f  Assn.  v.  McPherson,  B60^ 

d.  Failure  to  Record  Notice  of  Lien. — Intervening  Mortgage. — 
Where  notice  of  intention  to  hold  a  lien  is  filed  by  a  mechanic  or 
material  man  as  provided  by  law,  the  failure  of  the  recorder  to 
record  it  in  the  miscellaneous  record,  as  required  by  §5296  Homer 
1897,  will  not  defeat  the  priority  of  the  lien  as  against  the  holder  of 
an  intervening  mortgage.  lb, 

8.  Mortgages, — Priority. — Mechanics*  liens  relate  back  to  the 
time  when  the  work  was  commenced,  or  the  materials  were  begun 
to  be  furnished,  and  a  mortgage  does  not  gain  priority  over  a  lien 
by  reason  of  the  fact  that  it  was  executed  and  recorded  prior  to  the 
filing  of  the  notice  of  the  mechanic's  lien.  i  b, 

4.  Complaint. — Special  Finding. — Description  of  Real  Estate. — 
Variance. — A  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
described  the  lots  as  94  and  95  in  the  town  of  Kewanna,  and  the 
findings  showed  that  the  materials  were  furnished  for  and  the 
work  done  on  buildings  erected  on  lots  94  and  95  in  A.  D.  Toner's 
addition  to  the  town  of  Kewanna.  Held,  not  to  constitute  a  fatal 
variance,  since  the  complaint  could  have  been  amended  to  show 
that  there  were  no  lots  in  the  town  with  duplicate  numbers.         lb. 

5.  Notice. — Lien  on  Two  Lots, — Where  material  was  furnished 
and  labor  performed  in  the  construction  of  a  house  and  barn, 
the  barn  being  constructed  on  a  lot  adjoining  that  on  whicli  the 
house  stood,  hoih  lots  belonging  to  the  same  person,  in  the  same 
inclosure,  and  used  together  as  constituting  the  home  residence  of 
the  owner,  a  single  notice  of  a  mechanic's  lien  against  the  two  lots 
was  sufficient.  lb. 

MENTAL  ANGUISH — As  to  recovery  of  damages  for  mental  suf- 
fering caused  by  the  failure  of  a  telegraph  company  to  transmit 
message,  see  Telbqraph  Companies,  7 ;  Western  Union  Tel,  Co, 
V.  Henley,  14. 
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UBCONDTJCT  OF  COUNBEIr- 

Cominent  on  Interrogatories  to  Jury. — A  statement  made  by  comisel 
in  his  dosing  argument  to  the  jury  that  "this  interrogatory  is  a 

.  trap,  fixed  for  you,  and  you  should  not  be  caught  by  it/'  was  a 
legitimate  argument,  since  such  lang^uage  could  only  have  been 
understood  by  the  jury  as  meaning  that  the  question  was  mislead- 
ing, or  was  subject  to  two  meanings.  Pape  v.  Hartivig,  333. 

MOBTGAQES — A  mortgage  does  not  gain  priority  over  a  mechanic's 

lien  by  reason  of  the  fact  that  it  was  executed  and  recorded 

prior  to  the  filing  of  the  notice  of  the  mechanic's  lien.    See 

Mechanics'  Liens,  8 ;  Northwestern,  etc.,  Assn.  v.  McPherson,  250. 

Foreclosure. —  Rents  During  Year  of  Redemption.-—  Appellant 
brought  suit  to  foreclose  a  mortgage,  and  ap|)ellee  and  others 
filed  cross-complaints  for  the  foreclosure  of  junior  mortgages 
and  mechanics'  liens.  The  judgment  of  appellant  was  made  a  first 
lien,  and  that  of  appellee  the  second.  The  property  was  sold  under 
appellant's  judgment  and  bid  in  by  appellant  for  the  full  amount  of 
its  judgment  and  costs,  and  at  the  expiration  of  the  year  for  re- 
demption appellant  received  a  deed  for  the  property.  The  court, 
upon  the  application  of  appellee,  directed  the  receiver  to  pay  the 
rents  collected  during  the  year  of  redemption  to  appellee,  from 
which  appellant  appealed.  Held,  that  neither  appellant  nor  appellee 
was  entitled  to  the  rents.  Tosetti  Brewing  Co.  v.  Ck>ebel,  99. 

MUNICIPAXi  C0BP0RATI0N8— See  Street  Improvements. 
Action  to  recover  penalty  for  violation  of  city  ordinance  is  a  civil 

action.    See  Action,  1 ;  City  of  Oreensburg  v.  Cleveland,  etc. ,  R. 

Co.,  Ul. 
Notice  of  defective  sidewalk  to  city  offioers,  see  Nbqlioenob,  8; 

City  of  Bedford  v.  Woody,  t31. 

NATX7RAL  GAS— 

1.  Negligence  of  Company. — Insurarvee. — A  complaint  by  an  insur- 
ance company  against  a  natural  gas  company,  charging  that  certain 
property  msured  by  plaintiff  was  destroyed  by  fire  by  reason  of 
the  carelessness  and  negligence  of  defendant  in  failing  to  provide  a 
night  watchman  to  control  the  supply  of  gas,  without  fault  of  the 
owner,  and  that  plaintiff  had  paid  the  loss  and  had  been  subrogated 
to  the  rights  of  the  owner,  states  a  cause  of  action. 

Indiana,  etc.,  Oas  Co.  v.  New  Hampshire  Ins.  Co.,  298. 

2.  Negligence, — Complaint. — Contributory  Negligence.— -A  complaint 
in  an  action  against  a  natural  gas  company  for  damages  to  plain- 
tiff's house  caused  by  an  overheated  stove  alleged  that  plaintiff  had 
control  of  all  gas  appliances  within  her  home,  except  the  mixer; 
that  defendant  over  plaintiff's  protest  substituted  a  number  seven 
for  a  number  five  mixer,  but  did  not  show  that  defendant  was 
bound  to  furnish  such  mixer  as  the  consumer  wished,  or  that  the 
fire  mi^ht  not  have  occurred  with  either  mixer;  that  a  valve  was 
placed  m  the  pipe  to  regulate  the  fiow  of  gas,  but  that  the  amount 
of  the  fiow  depended  entirely  upon  the  pressure,  which  was  regu- 
lated by  the  company  ;  that  the  "valve  was  used  to  turn  off  and 
put  on  the  gas,"  and  that  "she  had  carefullv  adjusted  the  valve  to 
suit  the  pressure  before  her  absence."  HM,  that  the  comnlaint 
fails  to  show  any  negligence  on  the  part  of  defendant,  and  also 
fails  to  show  that  plaintiff  was  free  from  fault. 

Ihach  V.  Huntington  Light,  etc,  Co.,  281. 

Vol.  23—47. 
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NEGLIOENCE— See  Contributort  Nboligence;  Master  and 
Servant;  Street  Railroads. 
Action  for  destruction  of  property  by  fire  by  reason  of  the  negli- 
gence of  natural  gas  company,  see  Natural  Gas,  1,  2;  Indiana, 
etc.,  Oa8  Co,  t.  New  Hampshire  Ina,  Co,,  t98;  Ibaeh  y.  Hunting^ 
ton  Light,  etc.,  Co,,  £81, 

1.  Pleading.— Contributory  Negligence, — Municipal  Corporations. 
— Defective  Sidewalk, — ^A  general  allegation  of  freedom  from 
fault  in  a  complaint  for  damaees  for  a  personal  injury  caused 
by  a  fall  upon  a  defective  sidewalk  is  not  overcome  by  facts  pleaded 
showing  that  the  condition  of  the  sidewalk  was  such  that  its  defects 
could  be  observed  by  persons  passing  over  it;  as  plaintiff  was  not 
required  to  forego  travel  upon  it,  and  the  decree  of  care  used  was  a 
question  for  the  jury.  City  of  Bedford  v.  Woody,  2SU 

9.  Knowledge  of  Danger. — Citiee, —  The  fact  that  plaintiff,  a 
month  before  her  injury,  knew  of  a  defect  in  a  sidewalk  is  not  in- 
consistent with  a  finding  that  she  had  no  knowledge  of  it  at  the 
time  of  her  injury.  City  of  Bluffton  v.  McAfee,  112* 

8.  Notice, — Instrwciiona. — Municipal  Corporations. — Defective  Side- 
walk,— Available  error  cannot  oe  predicated  upon  the  action  of 
the  court  in  instructing  the  jury,  in  an  action  against  a  city  for 
damages  arising  from  a  defective  sidewalk,  to  the  effect  that  the 
notice  of  the  defect,  to  be  effective,  might  be  to  all  or  any  of  the 
city  officers,  where  no  attempt  was  made  to  prove  actual  notice, 
but  the  question  was  determined  wholly  from  proof  of  constructive 
notice.  City  of  Bedford  v.  Woody,  231. 

4.  Railroads, —  Statutory  Signals, —  Answers  to  interrogatories 
in  an  action  for  an  injury  at  a  railroad  and  highway  crossing 
by  which  the  jury  found  that  the  bell  upon  the  locomotive  was  not 
rung  continuously  from  a  point  not  less  than  eighty  nor  more  than 
one  hundred  rods  from  the  crossing  until  such  engine  had  fully 
passed  the  crossing,  shows  negligence  ^er  se  on  the  part  of  the  rail- 
road company.  Lake  Erie,  etc.,  R.  Co,  v.  Chraver,  678. 

5.  Proximate  Cause. — Negligence  Per  Se. —  It  does  not  necessarily 
follow  from  the  fact  that  an  injury  happened  at  a  time  when 
defendant  was  violating   a   city   ordinance,    constituting   negli- 

Sence  j>er  se,  that  the  injury  occurred  because  of  the  violation,  nor 
oes  such  fact  dispense  with  the  requirement  imposed  upon  plaintiff 
to  show  that  such  negligence  was  tne  proximate  cause  of  the  injury 
sued  for.  Lake  Brie,  etc.,  R.  Co,  v.  Mikesell,  896. 

6.  Railroads, — Injury  at  Crossing, — Interrogatories  to  Jury, — Con- 
flict with  Oeneral  Verdict. — Answers  to  interrogatories  in  an  action 
by  plaintiff  for  injuries  received  at  a  railroad  and  highway  crossing 
by  Doing  struck  by  a  train,  to  the  effect  that  plaintiff  was  approach- 
ing the  crossing,  which  he  knew  to  be  extraordinarily  dangerous, 
traveling  in  a  farm  wagon,  and  at  several  points  from  about  800 
feet  from  the  crossing  he  could  have  seen  the  track  and  approach- 
ing train,  which  he  knew  was  about  due,  by  looking  tnrough 
between  rows  of  trees  in  an  orchard;  that  when  he  got  within 
th^y-five  feet  of  the  crossing  he  could  have  had  an  unobstructed 
view  of  the  track  for  800  feet  in  the  direction  of  the  approaching 
train,  and  could  have  heard  the  noise  of  the  approaching  train, 
show  plaintiff  to  have  been  guilty  of  contributory  negligence,  and 
are  in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 

Lake  Brie,  etc,  R.  Co,  v.  Oraver,  678. 

7.  Railroads, — Fires  from  Enqines.^The  negligent  use  of  proper 
machinery  may  be  made  the  basis  of  an  action  against  a  railroad 
company  for  damages  for  burning  property  adjacent  to  the  railroad. 

McDoel* Rec,  v.  Qxll,  96. 
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NEW  TSIALr- 

1.  Striking  Out  Cross-Complaint. — Sustaining  a  motion  to  strike  out 
a  cross-complaint  is  not  ground  for  a  new  trial. 

Brackett  v.  Braekett,  SSO. 

2.  Newly  Discovered  Evidence.^DUigenee.-^A  party  asking  for 
a  new  trial  on  the  ground  of  newly  discovered  evidence  must  show 
facts  from  which  the  court  can  determine  whether  he  has  exercised 
dua  diligence.  Rinehart  v.  State,  ex  rel,,  419. 

8.  Newly  Discovered  Evidencc-^To  warrant  the  gp-antingof  a  new 
trial  on  account  of  newly  discovered  evidence,  the  evidence  must 
be  of  such  a  character  that  it  would  likely  change  the  result.     lb. 

4.  Newly  Discovered  Evidence. — ^A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence,  when  such  evidence  is 
merely  cumulative.  Tb. 

NON  EST  FAGTXJM—Buiden  of  proof  under  plea  of  non  est  fac- 
tum in  action  on  promissory  note,  see  Bills  and  Notes,  1;  Pope 
V.  Branch,  etc..  Bank,  210. 

NOTES— See  Bills  and  Notes. 

NXTISANGE— 

1.  Ahateihent.  —  Permanency  of  Injury.  —  Measure  of  Damages.  — 
Where  the  acts  complained  of  in  an  action  for  damages  to  plain- 
tiff's property  and  the  comfortable  enjoyment  thereof  consisted  of 
defendant's  casting  into  a  large  potid  near  her  premises  carloads  of 
dirt  and  offensive  material,  causing  thereby  the  water  to  become 
foul  and  poisonous,  the  nuisance  was  one  which  could  be  abated, 
and  plaintiff  could  not  recover  for  the  permanent  injury  to  her 
property.  Cleveland,  etc.,  R.  Co.  v.  King,  673. 

2.  Permav^ency  of  Injury. — Excessive  Damages. — ^Where  in  the  trial 
of  an  Action  for  damages  to  plaintiff's  property  caused  by  a 
nuisance  created  and  maintained  by  defenaant  there  was  no  evi- 
dence of  specific  physical  injury  to  the  property  except  the  pollu- 
tion of  the  water  of  a  well  on  the  premises,  and  the  rental  value  of 
the  premises  prior  to  the  nuisance  was  shown  to  be  $7  a  month,  and 
during  its  continuance,  twelve  months,  the  rental  value  was  |^  a 
month,  and  the  nuisance  was  one  which  could  be  abated,  a  judg- 
ment for  $900  was  excessive.  lb. 

OFFIOEBS--See  County  Comkissionebs;  Jxtdobs. 
Executing  note  for  corporation,  see  Bills  and  Notes,  15;  Holt  v. 
Sweetzer,  287. 

OVUSnOJSf  EVIDENGS^As  to  value  of  farm  land,  see  Evidence, 
21;  Pennsylvania  Co.  v.  Hunsley,  S7, 

'PABJSHT  AND  OHHJ)— As  to  the  right  of  adopted  child  to  take 
under  a  will  the  same  as  a  natural  child,  see  Wills,  8;  Bray  v. 
Miles,  4S2. 
As  to  funeral  expenses  of  child,  see  Decedents'  Estates,  6 ;  Rowe 
V.  Raper,  27. 

PABTNEBSHIP— As  to  pleadings  in  actions  between  partners^  see 
Pleading,  19;  Beckett  v.  Little,  Adm.,  66. 

PAYMENT — Acceptance  of  check  containing  statement  "to  be  ac- 
cepted in  full  of  account"  does  not  amount  to  an  accord  and  sat- 
isfaction. See  AocoBD  and  Satisfaction;  Jennings  v.  Dur- 
Jlinger,  673. 
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PEBSONAL  INJURIES— Caused  by  defective  sidewftlk,  see  Con- 
tributory Nbgugenoe;  City  of  Blufftonv,  McAfee,  IIS. 

PLEABINO— See  Abatement;  Complaint. 

As  to  plea  of  non  est  factum,  see  Bills  and  Notes,  1,  2,  3,  5; 
Pope  V.  Branch,  etc,  Bank,  210, 

Correction  of  judgment,  see  Judgments,  8 ;  Morrow  v.  Oeeting^  49J^ 

When  general  allegation  of  freedom  from  fault  is  not  overcome  by 
facts  pleaded,,  see  Negligence,  1 ;  City  of  Bedford  v.  Woody,  3S1. 

A  defective  cross-complaint  is  not  cured  by  verdict  where  the 
opposite  party  presented  the  question  of  its  suflOlciency  by  de- 
murrer.   See  Appeal  and  Error,  84;  Papev.  Kaough,  5S5. 

1.  Complaint, — Railroad, — Stock  Killed, — An  allegation  in  a  com- 
plaint that  defendant,  a  railroad  company,  owned,  used  and 
operated  a  certain  railroad  with  tracks,  etc. ,  in  the  county  of  Boone, 
and  that  plain tiif  was  the  owner  of  a  certain  hog  which,  **at  said 
time  and  place,'*  strayed  on  the  track  of  said  railroad  and  was  killed, 
sufficiently  shows  that  the  hog  was  killed  in  Boone  county. 

Chicago,  etc,  iJ.  Co.  v.  Spencer,  605. 

2.  Complaint. — Railroad. — Stock  Killed. — A  demurrer  to  a  com- 
plaint in  the  circuit  court  against  a  railroad  company  for  $8  dam- 
ages for  the  killing  of  a  hog,  on  the  ground  that  **  the  court  had  u  > 
jurisdiction  over  the  subjeot-matter  of  the  action  alleged  in  the 
complaint,"  is  sufficient  to  raise  the  question  of  the  jurisdiction 
of  the  court.  lb, 

8.  Recitals. — Conclusions.^ Railrocuis.— A.  complaint  against  a  rail- 
road company  charging  that  defendant,  while  wrongfully  and 
unlawfully  engaged  in  running  a  train  of  cars  within  the  corporat<e 
limits  of  the  city  at  a  faster  rate  of  speed  than  four  miles  an  hour, 
contrary  to  and  in  violation  of  an  ordiuanceof  such  city,  struck  and 
killed  decedent,  cannot  be  said  to  aver  as  facts  that  there  wa^  in 
force  at  the  time  an  ordinance  limiting  the  speed  of  trains  to  four 
miles  an  hour,  and  that  the  particular  train  was  running  beyond 
the  ordinance  rate.  Lake  Erie,  etc.,  R.  Co.  v.  Mikesell,  3^5. 

4.  Complaint.  —  Motion  to  Make  More  Specific.  —  Practice,  —  A 
complaint  will  not  be  held  bad  on  an  assignment  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  where  the  de- 
fects could  have  been  reached  by  a  motion  to  make  more  speciQc. 

City  of  Hammond  v.  Meyers,  £S5. 

5.  Condition  Precedent. — Insurance. — A  complaint  in  an  action 
on  a  fire  insurance  policy  which  avers  that  the  plaintiff  has 
duly  and  fully  performed  all  of  the  conditions  of  the  policy  on  his 
part  to  be  performed,  sufficiently  avers  the  performance  of  the  con- 
ditions precedent  contained  in  the  policy,  within  the  meaning  of 
§373  Bums  1894,  which  provides,  that  in  pleading  the  performance 
of  a  condition  precedent  in  a  contract  it  snail  be  sufficient  to  allege, 
generally,  that  the  party  performed  all  of  the  conditions  on  his 
part.  Fort  Wayne  Ins,  Co.  v.  Irwin,  63. 

6.  Judgments. —  Jurisdiction. — Where  it  is  averred  in  a  complaint 
to  enforce  a  judgment  that  the  judgment  was  rendered  by  a 
court  of  general  jurisdiction,  it  is  not  necessary  that  the  aver- 
ments show  affirmatively  that  the  court  had  jurisdiction  to  render 
the  judgment  sued  upon.  City  of  Hammond  v.  Evans,  601, 

7.  Complaint  in  Two  Paragraphs. — Jurisdiction,— Wh^ve  a  com- 
plaint in  two  paragraphs  alleges  two  causes  of  action,  the  fact  that 
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the  court  had  jurisdiction  of  one  of  them  will  not  support  a  judg- 
ment upon  both,  where  it  had  no  jurisdiction  of  the  other. 

Chicago,  etc.,  R.  Co,  v.  Spencer,  606, 

8..  Judgments. — A  jud<;ment  is  a  debt  of  record,  and,  as  such, 
may  be  made  the  foundcition  of  an  action,  and,  in  a  suit  to  recover 
such  debt,  an  averment  that  it  is  due  and  unpaid  is  sufficient  to 
show  that  the  judgment  is  in  full  force. 

City  of  Hammond  v.  Evans,  501. 

9.  Complaint  Questioned  for  First  Time  on  Appeal. — When 
a  complaint,  q|aestioned  for  the  first  time  in  the  assignment  of 
errors,  is  sufficient  to  bar  another  action  for  the  same  cause,  it  will 
be  held  good.  MoCreery  v.  Nordyke,  630. 

10.  Cross-Complaint.  —  Reformation  of  Instruments.  —  A  cross- 
complaint  seeking  to  reform  and  enforce  a  contract  is  bad  on 
demurrer  where  the  contract  does  not  purport  to  be  the  contract  of 
the  partj  against  whom  its  enforcement  is  asked,  and  there  are  no 
allegations  oonnecting  plaintiff  with  the  parties  to  the  contract. 

Pape  V.  Kaough,  625. 

11.  Plea  in  Abatement. — Where  it  does  not  appear  in  the  complaint 
that  there  was  no  jurisdiction  of  the  person,  an  objection  on  that 
ground,  by  plea  in  abatement,  after  an  appearance  and  demurrer, 
comes  too  late.  Fort  Wayne  Ins.  Co.  v.  Irwin,  63. 

IS.  Demurrer. — A  demurrer  to  the  second  and  third  paragnraphs  of 
answer  for  the  reason  **  that  neither  of  said  paragraphs  states  facts 
sufficient  to  constitute  a  defense  to  this  action,"  is  a  joint  demur- 
rer, and  if  not  good  as  to  both  paragraphs  it  need  not  be  consid- 
ered as  to  either.  Kenney,  Rec.,  v.  Wells,  490. 

18.  Joint  Demurrer  — A  demurrer  to  a  complaint  in  two  paragraphs, 
upon  the  ground  that  ''the  court  had  no  jurisdiction  over  tho  cause 
of  action  alleged  in  either  paragraph  of  said  complaint,"  is  not 
objectionable  as  a  joint  demurrer. 

Chicago,  etc,  R.  Co.  v.  Spencer,  605. 

14.  Demurrer  to  Counterclaim. — Form  of  Demurrer. — A  demurrer 
to  a  counterclaim  for  the  reason  '*that  the  same  does  not  state 
facts  sufficient  to  constitute  a  good  counterclaim  against  the  plain- 
tiff "  is  improper  ;  the  cause  of  demurrer  should  be  that  the  plead- 
ing does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Storrs  &  Harrison  Co.  v.  Fussdman,  293. 

15.  Answer. — Joint  Demurrer. — A  demurrer  stating  that  '*  plaintiff 
demurs  to  the  second  and  third  paragraphs  of  defendant's  answer, 
on  the  ground  that  said  paragraphs  do  not  state  facts  sufficient,*' 
etc.,  is  a  joint  demurrer;  and  if  one  of  the  paragraphs  is  good 
the  demurrer  must  be  overruled  as  to  the  other. 

BYaiiklin  Ins.  Co.  v.  Wolff,  549. 

16.  Contraai.  —  When  Not  Alleged  to  he  in  Writing.  —  Where 
a  contract  upon  which  an  answer  is  based  is  not  alleged  to  be  in 
writing  t^e  answer  will  be  treated  as  founded  upon  an  oral 
contract.  Perkins,  etc,  Co.  v.  Yeoman,  483. 

17.  Contract. — Variance. — Where  a  defense  is  based  upon  a  con- 
tract not  in  writing,  and  the  contract  appears  upon  the  trial  to  be  a 
written  one,  the  defense  must  fail.  lb. 

18.  Suit  Brought  in  Wrong  County. — An  objection  that  the 
action  was  brought  in  the  wrong  county  must  be  raised  by  answer, 
where  such  fact  does  not  appear  on  the  face  of  the  complaint. 

Fort  Wayne  Ins.  Co.  v.  Irwin,  53, 
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19.  Partnerahip.—Decedenti^  Estates.-^Jn  an  action  on  a  promts- 
florj  note  brought  by  the  administrator  of  a  deceased  partner 
against  a  surviving  partner,  an  answer  charging  that  defendant,  in 
the  settlement  of  the  partnership,  paid  out  of  his  private  funds  a 
certain  sum  of  monev  which  he  asked  to  be  set  off  against  the 
note,  is  fatally  defective,  where  it  was  not  alleged  that  the  partner- 
ship was  insolvent  and  its  assets  exhausted. 

Beckett  v.  Little,  Adm.,  65, 

20.  ATi9wer. —  Non  Est  Factum. —  Bills  and  Yotes. —  Alteration 
of  Note,-^Inatrtiction8. — ^Where  a  plea  of  non  est  factum  was  inter- 
posed in  an  action  on  a  promissory  note,  and  the  evidence  showed 
that  a  material  alteration  was  made  in  the  note  after  ita  execution, 
without  the  knowledge  or  consent  of  defendant,  the  court  erred  in 
instructing  the  jury  that  they  should  find  for  the  plaintiff  if  it  was 
shown  by  a  preponderance  of  the  evidence  that  defendant  executed 
the  note.  Pope  v.  Branch,  etc..  Bank,  210. 

21.  Judgments.  —  Review,  —  Limitation  of  Actions.  —  Where  an 
amended  complaint  seeking  to  review  a  judgment  does  not  set  up 
any  right  not  asserted  in  the  original  complaint  asking  for  equitable 
relief  from  the  judgment  by  way  of  injunction,  an  answer  that  the 
cause  of  action  mentioned  in  the  amended  complaint  did  not  accure 
within  the  time  limited  by  statute  is  an  argumentative  denial,  stat- 
ing a  legal  conclusion,  and  is  bad  on  demurrer. 

Springfield,  etc.,  Co,  v.  Michener,  130. 

22.  Mistake,  —  Words  and  Phrases.  —  In  an  action  by  a  con- 
tractor to  foreclose  a  street  improvement  assessment,  an  allegation 
in  a  reply  that  plaintiff  ''did  not  enter  into  the  contract "  is  cor- 
rected by  the  pleading  itself,  which  avers  that  he  began  the  im- 
provement on  a  certain  day  according  to  his  said  contract. 

WUlard  v.  AJbertson,  16f. 

28.  Practice, — Harmless  Error. — Available  error  cannot  be  pred- 
icated upon  the  action  of  the  court  in  overruling  a  demurrer 
to  a  bad  reply,  where  the  answer  to  which  it  was  addressed  wan 
also  bad.  Beckett  v.  Little,  Adm.,  66. 

F&AGTIGB— See  Trial. 

A  party  is  bound  by  the  theory  of  his  complaint  on  which  he  tried 

the  cause.    See  Trial,  1;  Cleveland,  etc.,  R,  Co,  v.  King,  673. 

Eiach  interrogatory  propounded  to  the  jury  must  present  a  single 

material  fact  involved  in  the  issues. 

Pope  V.  Branch,  etc.  Bank,  £10, 

1.  Harmless  Error,~-The  overruling  of  a  demurrer  to  a  pleading 
is  not  material  where  the  facts  necessary  to  a  recovery  are  found  in 
the  special  finding  of  facts.  Lewis  v.  AWertson,  147. 

2.  Cross-Examination.-^ Offer  to  Prove.^Harmless  Error.  —  A 
cause  will  not  be  reversed  on  account  of  the  action  of  the  court 
in  permitting  counsel  to  make  an  offer,  in  the  presence  and  hearing 
of  the  jury,  to  prove  the  facts  as  detailed  in  a  question  propounded 
to  a  witness  on  cross-examination,  to  which  an  objection  had  been 
sustained^  where  the  court  informed  the  jury  not  to  consider  any 
facts  stated  in  the  offer  to  prove,  and  it  appears  from  the  record  that  a 
correct  conclusion  was  reached  by  the  jury.    Pape  v.  Hartwig,  336. 

8.  Motions.— New  Tried.— Arrest  of  Judgment.— A  motion  for  a 
new  trial  cannot  be  made  after  filing  a  motion  in  arrest  of  judg- 
ixiQXit,  IVillard  v.  Alhertson.  166. 
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PRufuurAIi  ANB  AOENT— Action  bj  principal  against  agent  for 
conyersion  of  wheat  purchased  hj  agent,  see  Conversion,  3; 
Nading  v.  Howe,  690. 
Insurance  agent  may  waive  the  payment  of  premium  in  cash.    See 
Insurance,  1 ;  Western  Assurance  Co.  v.  McAlpin,  t20. 

1.  Refusal  of  Agent  to  Deliver  Property  Purchased. — Conversion. — 
Measure  of  Damages. — ^Wheat  purchased  by  an  agent  for  his  prin- 
cipal is  the  property  of  the  principal,  and  a  refusal  of  the  agent  to 
deliver  to  his  principal  wheat  so  purchased  amounts  to  conversion 
by  the  agent,  and  the  principal  may  in  an  action  for  damages 
recover  a  sum  equal  to  the  profit  he  might  have  made  by  a  sul^e- 
quent  sale  thereof.  Nading  v.  Howe,  690, 

2.  Refusal  of  Agent  to  Deliver  Wheat  Purchased  for  Principal. 
— Conversion.  —  Tender. — Where,  under  an  agreement  between  an 
agent  and  his  principal*  the  agent  was  to  purchase  wheat  for  the 
principal,  ihe  latter  to  furnish  money  for  that  purpose  whenever 
called  upon  to  do  so,  but  the  agent  failed  to  call  for  the  money, 
and  refused  to  deliver  to  the  principal  the  wheat  purchased,  the 
principal  in  an  action  against  the  agent  for  the  profits  need  not 
show  a  tender  of  the  purchase  price  of  the  wheat  so  bought.       lb. 

PRINCIPAL  AND  8X7BBTT— Delivery  of  bond  not  signed  by  all 
of  the  sureties  named  in  the  body  of  the  bond,  see  Bonds,  1,  8, 8; 
Davis  V.  O' Bryant,  S76. 

When  change  in  building  contract  will  not  release  sureties  on 
bond  given  to  secure  the  performance  of  the  contract,  see  Con- 
tracts, 1;  Higgins  v.  Quigley,  348. 

Release  of  surety  by  alteration  in  note^  by  principal  and  payee,  see 
Bills  and  Notes,  4:  Moore  v.  Hinshaw,  267. 

1.  Bond.— Guaranty. — A  bond  executed  by  a  salesman  and  his 
sureties,  conditioned  that  the  salesman  should  faithfully  account 
for  and  pay  over  or  deliver  unto  his  employer  all  moneys,  securi- 
ties or  other  personal  property  coming  mto  his  possession  or  con- 
trol, is  a  contract  of  suretyship,  and  not  a  collateral  guaranty. 

Durand  cfc  Kasper  Co.  v.  Rockwell,  11, 

2.  Pond. — Contracts. — A  condition  in  a  contract  entered  into  by 
a  salesman  with  his  employer  that  he  would  conform  to  any  and  all 
rules  now  in  force  or  hereafter  established  by  the  employer  for  the 
conduct  of  its  business  is  broad  enough  to  include  a  requirement 
that  the  salesman  should  collect  the  money  for  goods  he  himself 
sold.  lb. 

8.  Bond. — Acstion  on. — Where  by  the  terms  of  a  bond  the  sure- 
ties are  jointly  bound  with  the  principal  as  original  promisors,  the 
liability  of  all  the  obligors  in  the  bond  accrues  at  the  same  time, 
and  arises  from  one  breach  of  the  same  contract.  lb, 

4.  Bonds. — Where  a  lumber  company  signed  a  bond  with  a  con- 
tractor to  secure  the  performance  of  a  contract  entered  into  by 
such  contractor  not  to  permit  any  liens  to  be  filed  against  the  prop- 
erty for  material  or  work  done  in  the  construction  of  the  building, 
the  lumber  company  was  not  a  collateral  guarantor,  but  was  bound 
jointly  with  the  principal  as  an  original  promisor. 

Wittmer  Lumber  Co.  v.  Rice,  586, 

5.  Corporations.—  Contractor's  Bond. —  Ultra  Vires. —  Estoppel. 
— Where  a  corporation  signed  a  bond  with  a  contractor  to  secure 
the  performance  of  a  contract  not  to  permit  any  liens  to  be  filed 
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against  the  property  for  material  or  work  done  in  the  oonstmotion 
of  the  building  in  consideration  of  an  agreement  entered  by  such  con- 
tractor to  purchase  material  from  the  corporation  to  be  used  in  the 
construction  of  the  building,  the  corporation  cannot  defeat  an 
answer  pleading  the  bond  in  bar  of  an  action  by  it  to  foreclose  a 
lien  on  such  building  for  material  furnished,  on  the  ground  that 
the  contract  of  suretyship  was  tUtra  vires.  Ih, 

PRISONS— 

Care    of    County    Prisoners    by    City. —  County    not    Liable. —  A 

county  is  not  liable  to  a  city  located  in  the  county  for  the  board 

of  prisoners  incarcerated  in  the  city  jail,  nor  for  the  expense  of 

transporting  such  prisoners  to  the  county  jail. 

City  of  Alexandria  t.  Board,  etc.,  110. 
PROCESS— 

Service  on  Insurance  Company.  —  Return, ' —  The  return  of  the 
sheriff  to  a  summons  directing  service  upon  a  domestic  insur- 
ance company  of  a  named  city,  showing  that  he  had  served  the 
summons  by  handing  it  to  defendant's  agent  in  the  county  in  which 
the  suit  was  brought,  neither  the  president  nor  chief  officers  of  the 
company  being  found  in  the  county,  and  that  the  agent  examined  it, 
and  advised  him  to  send  it  to  the  general  agent  in  another  county,  is 
sufficient  within  the  meaning  of  §§316,  818,  819  Bums  1894. 

Fort  Wayne  Ins,  Co,  v.  Irwin,  BS. 

PBOmSSOBT  NOTES->See  Bills  and  Notbs. 

RAILROADS— See  Carriers;  Neoliqencr;  Street  Railroads 
Sufficiency  of  complaint  in  action  for  stock  killed  on  railroad  track, 

see  Pleading,  1,  2;  Chicago,  etc.,  R.  Co.  v.  Spencer,  605. 
Sufficiency  of  complaint  in  action  against  a  railroad  company  for 
death  of  plaintiff's  decedent  caused  by  running  train  more  than 
four  miles  an  hour  in  corporate  limits  of  a  city,  in  violation  of 
ordinance,  see  Pleading,  8;  Lake  Erie,  etc.,  R.  Co.  ▼.  MikeseU, 
S95. 
The  negligent  use  of  proper  machinery  may  be  made  the  basis  of 
an  action  against  a  railroad  company  for  damages  for  burning 
property  adjacent  to  railroad.  See  Neglioenoe,  7;  McDoel,  Rec., 
V.  Gill,  96. 

RECEIVERS — As  to  what  is  sufficient  notice  of  an  appeal,  to  a 

receiver  residing  outside  of  the  State,  see  Appeal  and  Error,  40; 

Wolfe  V,  Peirce,  Rec,  691. 

1.  .Action  Against. —  Complaint. —  The  complaint  in  an  action 
against  a  receiver  must  contain  an  averment  that  leave  to 
bring  the  action  had  been  obtained  from  the  court  by  which  the 
receiver  had  been  appointed.  Peirce,  Rec ,  v.  Chism,  606. 

3.  Resignation  Pending  Suit.  —  Change  of  Parties. — Appeal.  — 
Railroads. — Where  the  receiver  of  a  railroad  company  resigned 
pending  a  suit  against  him  as  such  receiver,  and  the  defense 
was  taken  up  by  his  successor,  judgment  was  properly  rendered  in 
the  name  of  the  original  receiver,  and  an  appeal  might  be  taken  by 
plaintiff  from  such  judgment  without  change  of  parties  in  the  as- 
signment of  errors.  Wolfe  v.  Peirce,  Rec,  691, 
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BEFOBMATION  OF  INSTBUMSNTS— Sufficiencj  of  cross-com- 
plaint seeking  to  reform  and  enforce  a  contract,  see  Pleading, 
10 ;  Pape  V.  Kaotighf  525,  ^ 

REPLEVIN— In  an  action  to  recover  property  alleged  to  have  been 
procured  by  fraud,  where  the  facts  relied  on  to  show  fraud  are 
consistent  with  either  good  or  bad  faith,  the  presumption  of  good 
faith  will  prevail.    See  Fraud,  1 ;  Roehm  v.  Reed,  547, 

1.  Po88€i8ion. — In  order  to  maintain  an  action  in  replevin  it 
must  be  shown  that  defendant  was  \n  possession,  actual  or  construct- 
ive, at  the  commencement  of  the  action.      West,  Tr.,  v.  Graff,  410, 

2.  Complaint. — Ownership  of  Property. — A  complaint  in  an  action 
in  replevin  which  alleges  that  plaintiff  is  the  owner  and  entitled  to 
the  immediate  possession  of  certain  described  personal  property, 
unlawfully  obtained  by  defendant,  contains  a  sufficient  averment 
as  to  the  title  of  the  property.  Goodman  v.  Sampliner,  7S, 

3.  Demand. — ^Where  property  is  obtained  by  a  purchaser  through 
fraud,  the  seller  may  rescind  the  sale  and  recover  possession  by  an 
action  in  replevin  without  making  any  demand  before  the  com- 
mencement of  the  action,  where  the  property  is  in  the  possession  of 
the  purchaser  or  his  trustee  for  the  benefit  of  creditors. 

West,  Tr„  v.  Graff,  410, 

4.  Judgment. — In  an  action  in  replevin  the  judgment  may  be  for 
the  delivery  of  the  property,  or  the  value  thereof  in  case  a  delivery 
cannot  be  had,  and  damages  for  the  detention.  lb. 

5.  *  Fravd, — Concealment. — A  purchaser  of  goods  on  credit,  who 
at  the  time  knows  himself  to  be  insolvent,  and  does  not  intend  to 
pay  for  same,  and  fails  to  disclose  his  insolvency,  perpetrates  a 
fraud  upon  the  seller  which  entitles  him  to  disaffirm  the  sale  and 
replevy  the  goods,  unless  the  rights  of  innocent  parties  have  inter- 
vened. Goodman  v.  Sampliner,  7f. 

6.  Action  on  Bond, — Parties.— ^The  assignee  of  a  judgment  may 
maintain  an  action  on  a  bond  given  the  sheriff  in  replevin  of  goods 
levied  upon  by  virtue  of  an  execution  issued  for  the  collection  of  the 
judgment  without  making  the  sheriff  a  party.    Kahn  v.  Gavit,  £74, 

SALES — See  Brokers;  Vendor  and  Pxtrchaser. 

SHERIFF— When  not  a  necessary  party  in  action  on  replevin  bond 
given,  such  officer,  see  Replevin,  6;  Kahn  v.  Gavit,  274. 

SIGN  At  u  i&ES — Liability  of  officers  executing  note  for  corporation, 
see  Bills  and  Notes,  15;  Holt  v.  Siveetzer,  2S7. 
Delivery  of  bond  which  does  not  contain  the  signatures  of  all  the 
persons  named  in  the  body  of  bond,  see  Bonds,  1,  2,  8;  Davis  v. 
a  Bryant,  376. 

SPECIAL  FINDING— See  Verdict. 

When  in  Conflict  with  General  Verdict.  —  Master  and  Servant, — 
Where,  in  an  action  for  damages  for  personal  injuries  received  by 
plaintiff  while  employed  in  a  quarry,  the  complaint  alleged  that 
plaintiff  was  employed  to  do  special  work  as  a  wheeler,  which  was 
not  dangerous,  and  that  he  was  ordered  to  leave  his  said  employ- 
ment and  work  upon  a  channeling  machine,  which  was  danger- 
ous, without  any  warning  of  tlie  danger,  a  special  finding  that 
plaintiff  was  employed  to  do  general  work  is  in  conflict  with  a  gen- 
eral verdict  for  plaintiff,  under  the  allegations  of  the  complaint,  and 
precludes  a  recovery.  Consolidated  Stone  Co.  v.  Redman,  319. 
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STATUTE  OF  JTELAXTDB— 

Promise  to  Answer  for  Ddyf  of  Anotfier.— Where  plaintiff  procured  a 
person  to  perform  services  for  defendants  on  the  promise  of  de- 
fendants that  they  would  pay  such  person  his  salary  and  would  pay 
plaintiff  whatever  sum  he  might  pay  or  become  liable  to  pay  to 
such  third  person  for  board  or  livery  hire  while  in  the  service  of 
defendants,  such  agreement  was  not  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  within  the.  meaning  of 
the  second  clause  of  the  statute  of  frauds.      Week  v.  Widgeon,  406. 

8TATX7TOBT  OONSTBUOTIOV— For  table  of  statutes  dted  and 
construed,  see  page  zxix. 

STREET  IMPBOVBMENTS— 

1.  Declaratory  Resolution. —  Jurisdietion, —  It  is  not  necessary  to 
pass  a  resolution  declaring  the  necessity  of  a  street  improvement 
in  order  to  give  the  common  coimcil  jurisdiction. 

WiUard  v.  Alberison,  164. 

2.  i^^MZufion.— A  resolution  for  street  improvements  may  embrace 
more  than  one  street.  Letns  v.  Albertson,  147. 

8.  Ordinance  for  Improvement  of  Tioo  Streets.— Assessments,^ 
Where  an  ordinance  was  passed  for  the  improvement  of  two  streets 
and  only  one  was  improved,  the  costs  thereof  cannot  be  assessed  on 
both  streets.  Willard  v.  Albertson,  164. 

4.  Notice. — Notice  of  the  time  when  property  owners  along  the 
line  of  the  proposed  street  improvement  could  make  objections  to 
the  necessity  of  the  construction  thereof  ia  unnecessary. 

Lewis  V.  Albertson,  I47, 

5.  Cities.— Legality  of  Incorporation, — The  legality  of  the  incorpo- 
ration of  the  city  cannot  be  attacked  in  an  action  to  foreclose 
assessments  for  street  improvements. 

WUlard  v.  Albertson,  164;  Willard  v.  Albertson,  166. 

6.  Foreclosure  of  Assessment. — Complaint. — Title  to  Street — A  com- 
plaint to  foreclose  an  assessment  for  street  improvements  need  not 
allege  that  the  city  had  title  to  the  street.    Lewis  v.  Albertson,  147. 

7.  Foreclosure  of  Assessments. — Complaint.— A  complaint  to  fore- 
close street  improvement  assessments  need  not  state  whether  the 
proceedings  were  had  at  a  regular  or  special  meeting  of  the  city 
oounciL    '  lb. 

8.  Foreclosure  of  Assessment. — Complaint. — In  a  complaint  to  fore- 
close street  improvement  assessments  it  is  not  necessary  to  set  out 
in  detail  all  of  the  proceedings  of  the  common  council  relative  to 
the  improvement  Ih. 

9.  Foreclosure  of  Assessments.— Complaint.— Plans  and  Speetfica- 
tions.— It  is  not  necessary  to  make  the  plans  and  specifications 
for  the  improvement  of  a  street  a  part  of  the  complaint  in  an  action 
to  foreclose  an  assessment.  lb. 

10.  Foreclosure  of  Assessments.  — Complaint.  —  Contract.  —  In  an 
action  to  foreclose  an  assessment  for  street  improvements  the 
assessment  is  the  foundation  of  the  action,  and  the  contract  for  the 
improvements  need  not  be  made  part  of  the  complaint.  lb, 

11.  Foreclosure  of  Assessments,  —  Complaint.  —  A  complaint  to 
foreclose  street  improvement  assessments  need  not  allege  a  previous 
demand.  lb. 

12.  Foreclosure  of  Assessments,  —  Complaint.  —  A  complaint  to 
foreclose  street  improvement   assessments   need   not  specifically 
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allege  that  the  assessments  were  due,  where  the  allegations  showed 
that  the  assessments  were  made,  and  the  time  for  payment,  as  pro- 
vided by  statute,  had  passed.  lb. 

18.  Pleading. — Fraud. — Due  Process  of  Law. — An  answer  to  a 
complaint  in  an  action  to  foreclose  assessments  for  street  improve- 
ments charging  fraud  and  want  of  due  process  of  law  must  state 
facts  from  which  the  court  can  determine  the  existenoe  of  fraud  or 
the  want  of  due  process  of  law.  Willard  v.  Albertson,  16^, 

14.  Time  in  which  Work  was  Done. — Notice.— A.  reply  in  an  action 
to  foreclose  street  improvement  assessments  alleging  that  plaintiff 
entered  upon  the  work  of  improving  the  street  in  a  certain  month 
and  year,  employing  a  large  number  of  men  and  teams,  and  that 
defendant  lived  on  the  street  improved,  within  plain  view  of  the 
same,  and  of  the  work,  sufficiently  states  the  time  when  the  work 
was  done,  and   knowledge   of  defendant  regarding  the  work. 

Lewis  V.  Albertson,  147, 

15.  Foreclosure  of  AssessTMnts. — Pleading. — Estoppel. — A  reply  by  a 
contractor  in  an  action  to  foreclose  an  assessment  for  street  improve- 
ments, alleging  that  all  of  the  proceedings  were  had  by  the  com- 
mon council,  and  all  notices  given  as  set  out  in  the  complaint,  that 
he  performed  the  work  under  the  direction  of  the  city  civil 
engineer ;  that  he  employed  a  large  number  of  men  and 
expended  a  large  sum  of  money  in  making  the  improvements, 
and  that  defendant  resided  in  the  city  and  street  in  which  the  im- 
provements were  made,  and  saw  the  work  going  on  and  made  no 
objection,  states  facts  sufficient  to  constitute  an  estoppel,  although 
the  reply  referred  to  certain  exhibits  as  being  filed  with  the  answer 
which  were  not  filed.  Wulard  v.  Albert  son,  162, 

STBBET  RAIIiBOADS. 

1.  Injury  to  Passengers.— Contributory  Negligenee. — Plaintiff  entered 
a  street-car  after  dark  which  was  runnmg  backward  toward  the 
central  part  of  the  city  on  a  single  track.  At  the  intersection  of  a 
double  track  the  car  ran  forward  on  the  west  track  instead  of  the 
east,  thus  placing  the  running-board  extending  along  the  side  of 
the  car  next  to  the  trolley  poles  between  the  tracks.  Plaintiff, 
observing  that  he  was  being  carried  away  from  his  destination, 
and  not  Knowing  that  the  car  was  on  the  wrong  track,  stepped 
upon  the  running-board  and  started  toward  the  conductor  to  pro- 
cure a  transfer  ticket,  when  he  was  struck  by  a  trolley  pole  ana  in- 
jured. Held,  that  the  question  of  plaintiff's  negligence  was  prop- 
erly submitted  to  the  jury.    Citizens,  etc.,  R.  Co.  v.  Hoffbauer,  6I4. 

2.  Horse  Frightened  at  Approach  of  Car.— Special  Finding. — 
Overthrow  o/Oeneral  Verdict. — In  an  action  against  a  street  railway 
company  for  damages  for  personal  injuries  to  plaintiff's  wife,  the 
special  findings  showed  that  while  plaintiff  and  nis  wife  were  driv- 
ing across  a  covered  bridge  their  horse  took  fright  at  a  car  coming 
around  a  curve  from  the  opposite  direction,  and  the  action  of  the 
horse  in  its  attempt  to  run  away  caused  plaintiff's  wife  to  fall  from 
the  buggy,  injuring  her;  the  jury  found  that  it  was  not  in  evidence 
that  the  car  was  being  run  without  due  regard  for  the  safety  of 
persons  traveling  in  private  conveyances;  that  the  motorman  who 
nad  charge  of  the  car  applied  the  brake  for  stopping  the  car  as  soon 
as  he  could  do  so  after  he  saw  that  the  horse  was  showing  signs  of 
fright;  that  the  car  at  the  time  of  the  accident  was  on  an  ascend- 
ing grade  and  oeuld   have  been  easily  stopped   before  it   was 
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stopped,  and  if  it  had  been  stopped  at  the  foot  of  the  grade,  the  ac- 
cident would  probably  have  been  avoided.  Held,  that  the  facts 
found  were  irreconcilably  inconsistent  with  a  general  verdict  for 
plaintiff.  Marion,  etc.,  R,  Co.  v.  Dubois,  342. 

8.  Horse  Frightened  at  Approach  of  Car. — Personal  InJuries.^A 
street  railway  company  is  not  liable  for  an  injury  caused  by 
the  mere  fright  of  a  horse  at  an  approaching  car,  where  there  is  no 
reckless  or  wanton  conduct  indicating  disregard  of  the  safety  of 
those  using  the  street  for  passage,  or  malicious  purpose  to  injure 
them.  lb. 

4.  Evidence. — Contributory  Negligence, — In  the  trial  of  an  action 
against  a  street  railway  company  for  injury  to  a  passenger  while 
passing  along  the  running-board  of  the  car,  evidence  that  the  usual 
and  ordinary  use  of  the  running  board  was  for  passengers  to  go  from 
one  part  of  the  car  to  another,  and  that  passengers  used  it  for  that 

Eurpose,  was  properly  admitted  in  evidence  as  showing  defendant's 
nowledge  of  the  general  uses  of  the  running-board  in  determining 
the  question  of  contributory  negligence. 

Citizens,  etc.,  R.  Co.  v.  Hoffbatier,  614. 

SUNDAY  —An  action  will  not  lie  against  a  telegraph  company  for 
failure  to  transmit  a  telegram  on  Sunday,  unless  a  reasonable 
necessity  for  sending  the  same  is  shown.  See  Tblbgbaph  Com- 
PANIBS,  I ;  Western  Union  Tel.  Co.  v.  Henley,  14. 

TAXATION— 

Failure  to  List  Property  for  Taxation  — Affidavit  and  Information. 
— Criminal  Law. — An  affidavit  and  information  charging  that  de- 
fendant *' being  requested  a^  required  by  law,''  failed  to  give  a  true 
list  of  his  property  tor  taxation  is  sufficient  to  charge  the  offense 
defined  by  §i3271  Bums  1894  without  setting  out  the  exact  manner 
in  which  the  request  to  furnish  a  list  of  taxable  property  was  made 
by  the  assessor.  State  v.  HUgendorf,  £07* 


1.  Sunday  Messages.^ Failure  to  TYansmit — Damages. — Complaint. 
— A  complaint  in  an  action  to  recover  damages  for  failure  to  trans- 
mit a  telegraph  message  which  discloses  that  the  contract  was 
made  on  Sunday  must  show  a  reasonable  necessity  for  sending 
the  message  on  that  day,  and  that  the  telegraph  company  had 
notice  of  the  necessity.  Western  Union  Tel.  Co.  v.  Henley,  14. 

2.  Sunday  Message, — Failure  to  Transmit, — Complaint.  —  Neces- 
sity.— Notice.  — A  complaint  against  a  telegraph  company  for  failure 
to  transmit  a  message  on  Sunday,  which  contains  racts  indicating 
a  reasonable  necessity  for  delivering  it  on  that  day,  but  which  does 
not  show  that  the  company  was  informed  of  such  facts,  is  bad  on 
demurrer.  lb. 

8.  Sunday  Message.  —  Necessity.  —  Notice. — A  telegraph  message 
which  stated  that  the  sender  would  arrive  in  the  city  where  the 
sendee  resided  at  a  certain  time,  does  not,  on  its  face,  show  a  reason- 
able necessity  for  its  transmission  on  Sunday.  lb 

4.  Sunday  Message. — Necessity. — Notice. — The  reasonable  neces- 
sity for  sending  a  telegraph  message  on  Sunday,  and  the  notice 
thereof  to  the  company,  may  be  shown  by  the  contents  of  the  dis- 
patch itself,  and  if  the  language  of  the  message  be  not  sufficient  for 
such  purposes,  the  same  may  be  shown  by  the  averment  of  ex- 
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trinsio  faots  in  the  complaint  in  an  action  for  damages  for  failure 
to  send  a  telegraph  message  contracted  for  on  Simday.  lb. 

5.  Sunday  Message.-^Necesaity, — Evidence. —  In  the  trial  of  an 
action  against  a  telegraph  company  for  its  failure  to  send  a  dispatch 
on  Sunday  informing  the  person  to  whom  it  was  addressed  that  her 
sister  would  arrive  at  a  certain  time,  evidence  that  the  company's 
agent  was  informed  at  the  time  the  message  was  delivered  to  him 
for  transmission,  that  the  sender  was  anxious  to  have  the  message 
go  at  once,  as  her  mother,  who  lived  with  the  sister  to  whom  the 
message  was  directed,  was  on  her  death- bed,  is  sufficient  to  show  a 
reasonable  necessity  for  sending  the  message  on  Sunday.  Ih. 

6.  Sunday  Message. — Damages  cannot  be  recovered  from  a  tele- 
graph company  for  its  failure  to  transmit  a  message  on  Sunday  in 
violation  of  law.  lb. 

7.  Failure  to  Transmit  Message. — Damages. —  Proximate  Cause, 
—A  telegraph  message  informing  the  person  to  whom  it  was 
directed  that  the  sender  would  arrive  in  the  city  where  the 
former  lived  at  a  certain  time,  over  a  certain  railroad,  was  delivered 
to  the  company's  agent  with  the  request  that  it  be  sent  at  once, 
as  the  sender's  mother  was  on  her  death-bed  at  the  home  of  the 
sender's  sister,  to  whom  the  message  was  directed.  The  company 
failed  to  transmit  the  message,  and  the  sender  brought  suit  for 
damages  and  obtained  a  verdict  upon  the  theory  that  damages  were 
recoverable  for  mental  distress  and  nervous  prostration  suffered  by 
plaintiff  by  reason  of  the  fact  that  no  person  met  her  when  she 
arrived  at  the  railway  station.  Held,  that  such  a  consequence  could 
not  have  been  reasonably  anticipated  by  the  parties  at  the  time  tlie 
contract  was  made  as  the  result  of  the  breach  of  it,  and  that  dam- 
ages cannot  be  recovered  therefor.  lb. 

THEOBY — A  party  is  bound  by  the  theory  of  his  complaint  on  which 
he  tried  his  cause.  See  Trial,  1;  Cleveland,  etc,  R.  Co.  v.  King, 
673. 

T0BT8 — ^When  action  in  tort  for  loss  of  live  stock  in  shipment  will 
be  defeated  by  contract  exempting  defendant  from  liability,  see 
Carriebs,  8;  ParriU  v.  Cleveland,  etc.,  R.  Co.,  638. 

TRIAL— See  Evidence;  Instructions;  Interrogatories  to  Jury; 
Misconduct  op  Counsel;  Practice. 
Effect  of  withdrawal  of  juror,  see  Continuance;  Wabash  R.  Co. 
V.  McCormick,  £68. 

1.  Complaint. — Theory. — Where  plaintiff,  in  the  trial  of  an  action 
for  damages  to  property  caused  by  a  nuisance,  upon  objection  being 
made  to  certain  testimony  offered,  at  the  request  of  the  court, 
stated  that  the  theory  of  her  complaint  was  for  permanent  damages, 
and  defendant  withdrew  its  objections,  and  the  court  stated  that 
he  would  instruct  the  jury  upon  the  theory  so  announced,  the 
plaintiff  will  be  held  to  such  theory. 

Cleveland,  etc.,  R.  Co.  v.  King,  673. 

2.  Witness  Directed  by  Court  to  Leave  Stand. — It  is  not  prejudicial 
error  for  the  court  to  direct  a  witness  to  leave  the  stand  after 
such  witness  has  answered  the  last  question  propounded  to  him  on 
cross-examination,  and  no  objection  is  made  to  his  answer. 

Phenix  Ins.  Co.  v.  Jacobs,  609. 
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8.  Venire  de  Novo. — The  failure  to  find  material  facts  in  a  special 
finding  or  verdict  is  not  cause  for  a  venire  de  tiovo. 

Miller  v.  Stevens,  S6S. 

i.  Venire  de  Novo. — Before  a  motion  for  a  venire  de  novo  will 
lie,  the  verdict  or  finding  must  be  so  defective  that  no  judgment 
can  be  rendered  thereon.  lb. 

VBVDOB  AND  PlTROHABTgit— 

1.  Fraud, — Where  a  vendor  in  negotiating  a  sale  of  real  estate 
falsely  represented  to  the  purchaiBer  that  a  certain  mortgage  thereon 
in  favor  of  a  building  and  loan  association  had  all  been  repaid 
except  $500,  which  was  payable  in  monthly  instalments  of  $13.47; 
that  the  association  had  represented  to  vendor  that  the  loan 
would  be  fullv  repaid  in  seventy-two  instalments,  and  that  only 
thirty-six  instalments  remained  to  be  paid,  when  in  fact  the  asso- 
ciation represented  to  him  that  the  stock  would  not  mature  in  less 
thfui  eighty-four  months,  such  representation  was  not  the 
statement  of  an  opinion,  but  of  a  fact  on  which  the  purchaser  had 
the  right  to  rely.  Loucks  v.  Taylor,  ^45, 

8.  Fraud. — Deeds, — Failure  to  Read  Clause  in  i>cc(J.— Where  the 
purchaser  of  real  estate  encumbered  by  a  mortgage  could  not 
read  because  of  defective  eyesight,  was  inexperienced  in  business, 
and  wholly  unacquainted  with  the  forms  of  deeds  and  contracts, 
but  had  confidence  in  the  vendor,  who  upon  reading  the  deed  to 
him  failed  to  read  a  clause  therein  stating  that  grantee  assumed 
and  agreed  to  nay  a  certain  mortgage,  when  in  fact  the  purchaser 
had  only  agreea  to  pay  a  certain  balance  represented  by  vendor  to 
be  due  thereon,  such  failure  was  a  fraud  upon  the  purchaser.      Ih. 

VSMIBE  BB  NOVO— The  failure  to  find  material  facts  in  a  special 
finding  or  verdict  is  not  cause  for  venire  de  novo.  See  Trial,  8; 
Miller  v.  Stevetis,  366, 

Before  a  motion  for  a  venire  de  novo  will  lie,  the  verdict  or  finding 
must  be  so  defective  that  no  judgment  can  be  rendered  thereon. 
See  Trial,  4;  lb, 

VEBBICT— See  Speclll  Finbino. 
When  discrepancy  between  the  amount  of  verdict  and  the  amount 
found  due  is  not  cause  for  reversal,  see  Appeal  and  E&ror,  17; 
Beckett  v.  Little,  Adm,,  65, 

1.  Special  Finding. ^-rConflict. — The  general  verdict  must  stand 
as  a^inst  the  facts  specially  found,  unless  such  facts* are  in  irre* 
concilable  conflict  witn  the  general  verdict. 

Lake  Erie,  etc,  B,  Co,  v.  Graver,  678. 

2.  Special  Finding,  —  Conflict. — Where  the  jury  in  answer  to 
an  interrogatory  in  an  action  against  a  railroad  company  for  an 
injury  at  a  railroad  and  highway  crossing  stated  that  the  failure  of 
defendant  to  sound  the  whistle  and  ring  the  bell  might  have  been 
the  proximate  cause  of  the  plaintiff's  injury,  and  in  answer  to 
other  interrogatories  found  that  defendant  did  sound  the  whistle, 
such  findings  do  not  establish  the  fact  that  the  failure  to  ring  th3 
bell  was  the  proximate  cause  of  the  injury,  but  leave  the  fact 
established  by  the  general  verdict  that  such  failure  was  the  prox- 
imate cause  of  the  injury  unimpeached.  lb. 
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VEBBICT— Continued. 


8.    Anstvera  to  JrUerrogatoriea.-^Presumptions.^'So  presumptions 
will  be  indulged  in  favor  of  answers  to  interrogatories  as  against 
a  general  verdict, 
Indianapolis  Gkis  Co,  v.  Shumackt  87;  City  of  Bluffton  v.  McAfee^ 

4.  Special  Finding$.  — Conflict,— Thm  general  verdiot  will  be 
upheld  unless  the  facts  found  and  stated  in  the  special  findings  are 
so  iMitagonistio  to  the  general  verdict  as  to  preclude  reconciliation. 

OuedelhoferY.  Ermting,  188;  Miller  v.  Stevens,  865. 

5.  Special  Findings, — Overthrow  of  General  Verdict. —  It  is  not 
sufficient  for  the  overthrow  of  the  general  verdict  for  the  plaintiff 
that  the  facts  specially  found  do  not  establish  the  plaintiff's  alleged 
cause  of  action,  but  it  must  appear  that  such  facts  are  irreconcil- 
ably inconsistent  with  the  general  verdict. 

Marion,  etc.,  R,  Co,  v.  Dubois,  84S, 

0.  Special  Finding.^' Conflicts,  —  MaMer  and  Servant. —  A  gen- 
eral verdict  for  plaintiff  on  an  allegation  of  the  complaint  charging 
that  defendant  was  negligent  in  not  warning  plaintiff  of  the  in- 
creased  danger   in   operating   a   wood  jointing   machine   while 

{ilaning  short,  narrow,  and  thin  pieces  of  lumber,  as  compared  to 
arger  and  heavier  pieces  is  in  irreconcilable  conflict  with  a  special 
finding  that  such  increased  danger  was  as  apparent  to  plaintiff  as 
to  defendant.  Ouedelnofer  v.  Ernst ing,  188, 

7.  Special  Findings. —  Practice. —  Where  a  general  verdict  was 
returned  for  plaintiff  in  an  action  in  replevin,  and  the  special  find- 
ing were  so  antagonistic  that  a  conclusion  of  law  as  to  the  owner- 
ship of  the  property  could  not  be  deducted  therefrom,  the  general 
verdict  must  prevail.  Sloan,  Adm,,  v.  Lowder,  118, 

8.  Anstoers  to  Interrogatories. —  Conflict. — Railroads. —  Fires, — 
Answers  to  interrogatories,  in  an  action  against  a  railroad  com- 
pany for  damages  for  burning  property,  showing  that  the  engine 
was  provided  with  a  good  spark-arrester,  but  that  the  engine  was 
improperly  operated  by  running  at  too  great  a  speed  in  so  short  a 
distance  after  starting,  are  not  in  conflict  with  a  general  verdict 
for  plaintiff.  McDoel,  Rec,  v.  Oill,  95. 

WATEBS  AKB  WAT3EB  OOXTBSES— 

Pollution,— Damages. — Complaint, — Where  a  complaint  for  the  re- 
covery of  damages  for  injury  to  the  property  of  plaintiff  resulting 
from  the  pollution  of  a  stream  charged  defendant  with  continu- 
ously emptpng  into  the  stream  from  its  pulp  factory,  located  on 
the  stream  above  plaintiff's  farm,  refuse  from  the  mill,  containing 
acids  and  other  unwholesome  ingredients,  rendering  several  acres 
of  the  farm  and  the  water  in  the  stream  unflt  for  use,  and  destroy- 
ing the  timber,  it  was  not  necessary  to  allege  that  the  use  defend- 
ant made  of  the  stream  in  carrying  on  its  business  of  manufactur- 
ing pulp  was  unreasonable  or  unnecessary. 

-___  _  ^  Munc^  Pulp  Co,  V.  Martin,  558. 

1.  Construction. — Introductory  Clause. — ^An  expression  in  the 
introductory  clause  of  a  will  of  the  purpose  of  the  testator  to  dis- 
pose of  all  real  and  personal  property  that  he  might  own  at  the  time 
of  his  death,  does  not  in  itself  dispose  of  any  property*  but  may  be 
found  useful  in  resolving  doubts,  if  any  exist  which  may  be  so  re- 
solved, in  particular  dispositive  clauses. 

Meyer  v.  Rusterholtz,  Ex.,  569, 
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WILLS— Continued. 

2.  Description  of  Property. — Intention  of  Testator.— -Partial  In- 
testacy. — A  testator  in  the  introductory  clause  of  his  will  expressed 
his  purpose  to  dispose  of  all  bis  property,  real  and  personal.  In  the 
first  clause  he  gave  all  his  personal  property  "  consisting  of  house- 
hold goods  "  to  his  stepdaughter  and  her  children.  By  the  second 
clause  all  his  real  estate  "including  tools"  was  to  be  sold  and  the 
proceeds  given  to  bis  nephew  and  his  wife  and  children.  No  men- 
tion was  made  in  the  will  of  a  certain  note  and  money  which  he 
owned  at  the  time  of  l}is  death.  Held,  that  the  note  and  money 
were  left  undisposed  of.  lb, 

8.  Construction. — Parent  and  Child. —  Adoption. — Under  a  clause 
in  a  will  giving  property  to  three  sons  and  a  daughter  of 
testator,  and  providing  that  in  the  event  of  the  death  of  either  of 
the  four  *' the  shares  due  such  as  may  be  deceased  shall  go  to  the 
children  of  such  deceased  person,  if  there  be  children,  and  if  there 
be  no  children,  then  such  share  shall  go  to  the  survivors."  upon  the 
death  of  the  daughter  before  the  bequest  became  operative,  without 
issue,  her  adopted  child  was  entitled  to  take  her  share  by  the  provi- 
sion of  §826  Homer  1897  that  the  adoptive  parents  shall  occupy  the 
same  position  to  an  adopted  child  as  natural  parents. 

Bray  v.  Miles,  432, 

WITKESSES— The  testimony  of  a  deceased  witness  may  be  read  as 
evidence  in  a  subsequent  trial.    Western  Assurance  Co.  t.  Jfc- 
Alpint  S20. 
Cross-examination  of  witnesses,  see  Evidbnoe,  17,  18,  19;  Penn" 
sylvania  Co.  v.  Hunsley,  37, 
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